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PREFACE 

The  substantial  work  already  accomplished  by  the  tribunal  of  arbi- 
tration established  at  The  Hague  under  the  provisions  of  the  Con- 
ventions for  the  Pacific  Settlement  of  International  Disputes  has  often 
been  underestimated.  This  underestimate  has  in  many  instances  been 
due  to  the  fact  that  the  evidence  of  the  real  accomplishments  of  the 
tribunal  has  not  been  available  for  judgment.  It  is  true  that  much 
has  been  written  about  the  work  of  the  tribunal,  but  at  the  same  time 
it  has  been  exceedingly  difficult  to  learn  exactly  what  the  questions 
before  the  tribunal  have  been  and  how  they  have  been  settled.  The 
awards  which  have  been  made  by  the  tribunal  at  The  Hague  since  its 
establishment  have  not  before  been  gathered  in  generally  accessible 
form.  The  compromis  containing  the  relation  of  the  facts  and  condi- 
tions under  which  a  given  case  has  been  submitted  is  often  more  diffi- 
cult to  find  than  the  award  even  in  a  well-supplied  library,  and  in  most 
libraries  cannot  be  found  at  all.  The  language  of  the  compromis  or 
of  the  award  may  in  some  of  the  cases  be  a  barrier  to  easy  consultation. 

In  this  book  the  compromis  of  each  case  is  given  as  well  as  the 
award.  The  official  language  is  always  given,  and  when  this  is  not 
English,  for  convenience,  and  upon  the  opposite  page,  a  somewhat 
literal  translation  is  furnished.  When  the  compromis  or  the  award  is 
in  language  other  than  English  and  there  is  an  official  translation  into 
English,  this  official  translation  only  is  given.  Accordingly,  in  the 
Japanese  House  Tax  case  where  the  compromis  was  drawn  in  German, 
French,  Japanese,  and  English,  only  the  English  form  is  given,  as 
that  is  equally  official.  In  the  Norwegian-Swedish  Frontier  case  the 
two  languages  are  given,  with  the  translation,  and  in  like  manner  the 
two  languages  of  the  compromis  in  the  Canevaro  Claim  case. 

Maps,  some  of  which  were  specially  prepared  for  this  collection, 
are  inserted  where  necessary  to  make  clear  the  award  of  the  tribunal. 
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For  convenience  the  Hague  conventions  under  which  the  court  has 
been  constituted  are  given  in  the  Appendix. 

To  facilitate  reference  there  is  inserted  in  the  general  index  a 
detailed  index  under  each  case. 

The  fifteen  cases  upon  which  the  court  has  acted  show  that  the 
resort  to  arbitration  as  a  means  of  settlement  of  international  disputes 
has  become  common  in  the  early  days  of  the  twentieth  century.  The 
cases  already  brought  before  the  tribunal  at  The  Hague  have  invplved 
questions  and  events  relating  to  Europe,  Asia,  Africa,  North  America, 
and  South  America.  The  scope  of  questions  has  also  been  wide. 
Financial  claims  have  been  passed  upon  f  requentiy,  but  such  questions 
as  the  right  to  fly  the  flag,  the  violation  of  territory,  the  delimitation 
of  boundaries,  and  other  questions  involving  the  fundamental  rights 
of  states  have  likewise  been  considered.  Some  cases  have  been  simple 
and  have  occupied  the  attention  of  a  tribunal  but  a  short  time ;  others 
have  been  complex  and  elaborately  and  lengthily  argued. 

The  first  case,  the  Pious  Fund  case  of  1902,  was  between  two 
American  states.  The  second,  the  Venezuela  Preferential  Claims  case 
in  the  following  year,  concerned  three  American  and  eight  European 
powers.  In  the  third  case,  the  Japanese  House  Tax  of  1904,  three 
European  and  one  Asiatic  power  appeared.  The  fourth  case,  the 
Muscat  Dhows,  was  brought  by  two  European  powers  in  regard  to 
the  right  of  certain  Asiatics  to  fly  a  flag.  The  fifth,  the  Casablanca, 
was  also  brought  by  two  European  powers  but  in  regard  to  respective 
rights  of  jurisdiction  in  Africa.  The  sixth,  the  i^orwegian-Swedish 
Frontier  arbitration,  was  the  first  purely  European  difference  settled 
by  the  tribunal.  The  later  cases  have  shown  similar  range  of  subject 
matter  and  geographical  distribution.  In  about  one  half  the  cases  no 
nationals  of  the  parties  to  the  controversy  have  sat  as  arbitrators,  and 
in  the  other  cases  nationals  of  the  contending  parties  have  been  ap- 
pointed. Nearly  one  half  the  cases  have  been  before  three  judges,  and 
all  but  one  of  the  remaining  cases  before  fiv€  judges.  Of  the  six 
arbitrators  sitting  in  the  cases  decided  in  191 3  and  19 14,  each  arbi- 
trator had  previously  sat  upon  at  least  one  case  at  The  Hague  and  some 
had  already  appeared  in  several  cases.  France  has  been  a  party  in  six 
cases,  Great  Britain  in  five,  the  United  States  in  four,  Germany  and 
Italy  in  three  each,  and  several  states  in  two  or  only  in  one.  Seventeen 
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different  states  in  all  have  been  parties  in  cases  before  the  Hague 
tribunal.  These  facts  show  an  established  confidence  in  the  tribunal 
and  in  its  personnel.  It  certainly  has  a  worthy  record  in  achievement, 
as  shown  by  the  number  and  the  varied  nature  of  the  causes  brought 
before  it,  by  the  wide  geographical  distribution  of  the  states  appearing 
as  parties,  and  by  the  readiness  with  which  all  parties  have  accepted 
the  tribunal's  decision. 

While  the  arguments  of  counsel  have  often  occupied  the  attention 
of  the  tribunal  for  many  days  and  have  filled  many  volumes,  the  com- 
promis  and  award  in  each  case  as  here  printed  furnish  the  official 
material  essential  for  a  comprehensive  understanding  of  the  recent 
development  of  arbitral  methods  in  the  settlement  of  international 
differences. 

Acknowledgments  are  due  to  the  officials  of  the  Department  of  State 
of  the  United  States,  to  officials  of  the  foreign  offices  of  other  states, 
to  members  of  the  permanent  court  of  arbitration,  and  particularly  to 
the  secretaries  of  this  court,  who  have  willingly  given  valued  assistance. 

GEORGE  GRAFTON  WILSON 
Cambridge,  August,  1914 
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UNITED   STATES  AND   MEXICO 

PIOUS   FUND  OF  THE  CALIFORNIAS 

CoMPROiiis,  May  22,  190a 

Sessions,  Septembek  15,  1902-OcroBEK  i,  190a,  The  Hague 

AwASD,  October  14,  1902 

AsBiTEATORS,  Matzen,  Fky,  Maetens,  Asser,  de  Savornin  Loeocan 

PROTOCOL  OF  A  COMPROMIS  BETWEEN  THE  UNITED  STATES  OF 
AMERICA  AND  THE  REPUBLIC  OF  MEXICO  FOR  THE  ADJUSTMENT 
OF  CERTAIN  CONTENTIONS  ARISING  UNDER  WHAT  IS  KNOWN  AS 

"THE  PIOUS  FUND  OF  THE  CALIFORNIAS" 

Whereas,  \mder  and  by  virtue  of  the  provisions  of  a  convention 
entered  into  between  the  High  Contracting  Parties  above  named, 
of  date  July  4,  1868,  and  subsequent  conventions  supplementary 
thereto,  there  was  submitted  to  the  Mixed  Commission  ^  provided 
for  by  said  Convention,  a  certain  claim  advanced  by  and  on  behalf 
of  the  prelates  of  the  Roman  Catholic  Church  of  California  against 
the  Republic  of  Mexico  for  an  annual  interest  upon  a  certain  fund 
known  as  "The  Pious  Fund  of  the  Califomias,"  which  interest  was 
said  to  have  accrued  between  February  2,  1848,  the  date  of  the  sig- 
nature of  the  Treaty  of  Guadalupe  Hidalgo,  and  February  i,  1869, 
the  date  of  the  exchange  of  the  ratifications  of  said  Convention 
above  referred  to ;  and 

Whereas,  said  Mixed  Commission,  after  considering  said  claim, 
the  same  being  designated  as  No.  493  upon  its  docket,  and  entitled 
Thaddeus  Amat,  Roman  Catholic  Bishop  of  Monterey,  a  corporation 
sole,  and  Joseph  S.  Alemany,  Roman  Catholic  Bishop  of  San  Fran- 

*  For  rales  and  regulations  ol  the  Comnussion  see  Sen.  Doc  No.  28,  57th  Cong.  3d  Seas. 
p.  x66. 
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ciseo,  a'  corporatibn  sole,  'against  The  Republic  of  Mexico,  adjudged 
the  same  adversely  to  the  Republic  of  Mexico  and  in  favor  of 
said  claimants,  and  made  an  award  thereon  of  Nine  Himdred  and 
Four  Thousand,  Seven  Hundred  and  99/100  (904,700.99)  Dollars ; 
the  same,  as  expressed  in  the  findings  of  said  Court,  being  for 
twenty-one  years'  interest  of  the  annual  amoimt  of  Forty-three 
Thousand  and  Eighty  and  99/100  (43,080.99)  Dollars  upon  Seven 
Himdred  and  Eighteen  Thousand  and  Sixteen  and  50/100 
(718,016.50)  Dollars,  said  award  being  in  Mexican  gold  dollars, 
and  the  said  amount  of  Nine  Hundred  and  Four  Thousand,  Seven 
Hundred  and  99/100  (904,700.99)  Dollars  having  been  fully  paid 
and  discharged  in  accordance  with  the  terms  of  said  convention ; 
and 

Whereas,  the  United  States  of  America  on  behalf  of  said  Roman 
Catholic  Bishops,  above  named,  and  their  successors  in  title  and 
interest,  have  since  such  award  claimed  from  Mexico  further  in- 
stallments of  said  interest,  and  have  insisted  that  the  said  claim  was 
conclusively  established,  and  its  amoimt  fixed  as  against  Mexico 
and  in  favor  of  said  original  claimants  and  their  successors  in  title 
and  interest  imder  the  said  first  mentioned  convention  of  1868  by 
force  of  the  said  award  as  res  judicata;  and  have  further  contended 
that  apart  from  such  former  award  their  claim  against  Mexico  waS* 
just,  both  of  which  propositions  are  controverted  and  denied  by^ 
the  Republic  of  Mexico,  and  the  High  Contracting  Parties  hereto, 
animated  by  a  strong  desire  that  the  dispute  so  arising  may  be 
amicably,  satisfactorily  and  justly  settled,  have  agreed  to  submit 
said  controversy  to  the  determination  of  Arbitrators,  who  shall, 
unless  otherwise  herein  expressed,  be  controlled  by  the  provisions 
of  the  International  Convention  for  the  pacific  settlement  of  inter- 
national disputes,  commonly  known  as  The  Hague  Convention, 
and  which  arbitration  shall  have  power  to  determine : 

1.  If  said  claim,  as  a  consequence  of  the  former  decision,  is  within 
the  governing  principle  of  res  judicata;  and, 

2.  If  not,  whether  the  same  be  just. 

And  to  render  such  judgment  or  award  as  may  be  meet  and  proper 
under  all  the  circumstances  of  the  case. 


PIOUS  FUND  3 

It  is  therefore  agreed  by  and  between  the  United  States  of 
America,  through  their  representative,  John  Hay,  Secretary  of  State 
of  the  United  States  of  America,  and  the  Republic  of  Mexico, 
through  its  representative,  Manuel  de  Azpiroz,  Ambassador  Extra- 
ordinary and  Plenipotentiary  to  the  United  States  of  America  for 
the  Republic  of  Mexico  as  follows : 

I 

That  the  said  contentions  be  referred  to  the  special  tribxmal  here- 
inafter provided,  for  examination,  determination  and  award. 

II 

The  special  tribimal  hereby  constituted  shall  consist  of  four  arbi- 
trators, (two  to  be  named  by  each  of  the  High  Contracting  Parties) 
and  an  umpire  to  be  selected  in  accordance  with  the  provisions  of 
the  Hague  Convention.  The  arbitrators  to  be  named  hereimder 
shall  be  signified  by  each  of  the  High  Contracting  Parties  to  the 
other  within  sixty  days  after  the  date  of  this  protocol.  None  of 
those  so  named  shall  be  a  native  or  citizen  of  the  parties  hereto. 
Judgment  may  be  rendered  by  a  majority  of  said  court. 

All  vacancies  occurring  among  the  members  of  said  court  because 
of  death,  retirement  or  disability  from  any  cause  before  a  decision 
shall  be  reached,  shall  be  filled  in  accordance  with  the  method  of 
appointment  of  the  member  affected  as  provided  by  said  Hague 
Convention,  and  if  occurring  after  said  court  shall  have  first  assem- 
bled, will  authorize  in  the  judgment  of  the  court  an  extension  of 
time  for  hearing  or  judgment,  as  the  case  may  be,  not  exceeding 
thirty  days. 

Ill 

All  pleadings,  testimony,  proofs,  arguments  of  coimsel  and  find- 
ings or  awards  of  commissioners  or  umpire,  filed  before  or  arrived  at 
by  the  Mixed  Commission  above  referred  to,  are  to  be  placed  in 
evidence  before  the  Court  hereinbefore  provided  for,  together  with 
all  correspondence  between  the  two  countries  relating  to  the  subject 
matter  involved  in  this  arbitration;  originals  or  copies  thereof 
duly  certified  by  the  Departments  of  State  of  the  High  Contracting 
Parties  being  presented  to  said  new  tribimal.    Where  printed  books 
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are  referred  to  in  evidence  by  either  party,  the  party  oflfering  the 
same  shall  specify  volume,  edition  and  page  of  the  portion  desired 
to  be  read,  and  shall  furnish  the  Court  in  print  the  extracts  relied 
upon ;  their  accuracy  being  attested  by  affidavit.  If  the  original 
work  is  not  already  on  file  as  a  portion  of  the  record  of  the  former 
Mixed  Commission,  the  book  itself  shall  be  placed  at  the  disp>osal 
of  the  opposite  party  in  the  respective  offices  of  the  Secretary  of 
State  or  of  the  Mexican  Ambassador  in  Washington,  as  the  case 
may  be,  thirty  days  before  the  meeting  of  the  tribunal  herein 
provided  for. 

IV 

Either  party  may  demand  from  the  other  the  discovery  of  any  fact 
or  of  any  document  deemed  to  be  or  to  contain  material  evidence 
for  the  party  asking  it ;  the  document  desired  to  be  described  with 
sufficient  accuracy  for  identification,  and  the  demanded  discovery 
shall  be  made  by  delivering  a  statement  of  the  fact  or  by  depositing 
a  copy  of  such  document  (certified  by  its  lawful  custodian,  if  it  be 
a  public  document,  and  verified  as  such  by  the  possessor,  if  a  private 
one),  and  the  opposite  party  shall  be  given  the  opportunity  to 
examine  the  original  in  the  City  of  Washington  at  the  Department 
of  State,  or  at  the  office  of  the  Mexican  Ambassador,  as  the  case 
may  be.  If  notice  of  the  desired  discovery  be  given  too  late  to  be 
answered  ten  days  before  the  tribunal  herein  provided  for  shall  sit 
for  hearing,  then  the  answer  desired  thereto  shall  be  filed  with  or 
documents  produced  before  the  court  herein  provided  for  as  speedily 
as  possible. 

V 

Any  oral  testimony  additional  to  that  in  the  record  of  the  former 
arbitration  may  be  taken  by  either  party  before  any  Judge  or 
Clerk  of  Court  of  Record,  or  any  Notary  Public,  in  the  manner  and 
with  the  precautions  and  conditions  prescribed  for  that  purpose 
in  the  rules  of  the  Joint  Commission  of  the  United  States  of  America, 
and  the  Republic  of  Mexico,  as  ordered  and  adopted  by  that  tribimal 
August  lo,  1869,  and  so  far  as  the  same  may  be  applicable.  The 
testimony  when  reduced  to  writing,  signed  by  the  witness,  and 
authenticated  by  the  officer  before  whom  the  same  is  taken,  shall  be 
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sealed  up,  addressed  to  the  court  constituted  hereby,  and  deposited 
so  sealed  up  in  the  Department  of  State  of  the  United  States,  or  in 
the  Department  of  Foreign  Relations  of  Mexico  to  be  delivered 
to  the  Court  herein  provided  for  when  the  same  shall  convene. 

VI 

Within  sixty  days  from  the  date  hereof  the  United  States  of 

America,  through  their  agent  or  counsel,  shall  prepare  and  furnish 

to  the  Department  of  State  aforesaid,  a  memorial  in  print  of 

the  origin  and  amount  of  their  claim,  accompanied  by  references  to 

printed  books,  and  to  such  portions  of  the  proofs  or  parts  of  the 

record  of  the  former  arbitration,  as  they  rely  on  in  support  of  their 

claim,  delivering  copies  of  the  same  to  the  Embassy  of  the  Republic 

of  Mexico  in  Washington,  for  the  use  of  the  agent  or  counsel  of 

Mexico. 

VII 

Within  forty  days  after  the  delivery  thereof  to  the  Mexican  Em- 
bassy the  agent  or  counsel  for  the  Republic  of  Mexico  shall  deliver 
to  the  Department  of  State  of  the  United  States  of  America  in  the 
same  manner  and  with  like  references  a  statement  of  its  allegations 
and  grounds  of  opposition  to  said  claim. 

VIII 

The  provisions  of  paragraphs  VI  and  VII  shall  not  operate  to 
prevent  the  agents  or  counsel  for  the  parties  hereto  from  relying  at 
the  hearing  or  submission  upon  any  documentary  or  other  evidence 
which  may  have  become  open  to  their  investigation  and  examination 
at  a  period  subsequent  to  the  times  provided  for  service  of  memorial 
and  answer. 

rx 

The  first  meeting  of  the  arbitral  court  hereinbefore  provided  for 
shall  take  place  for  the  selection  of  an  umpire  on  September  i,  1902, 
at  The  Hague  in  the  quarters  which  may  be  provided  for  such  pur- 
pose by  the  International  Bureau  at  The  Hague,  constituted  by 
virtue  of  The  Hague  convention  hereinbefore  referred  to,  and  for  the 
commencement  of  its  hearings  September  15, 1902,  is  designated,  or, 
if  an  umpire  may  not  be  selected  by  said  date,  then  as  soon  as 


I 


6  PROTOCOL  UNITED  STATES  AND  MEXICO 

possible  thereafter,  and  not  later  than  October  15,  1902,  at  which 
time  and  place  and  at  such  other  times  as  the  court  may  set  (and 
at  Brussels  if  the  court  should  determine  not  to  sit  at  The  Hague) 
explanations  and  argimients  shall  be  heard  or  presented  as  the 
court  may  determine,  and  the  cause  be  submitted.  The  sub- 
mission of  all  argimients,  statements  of  facts,  and  documents  shall 
be  concluded  within  thirty  days  after  the  time  provided  for  the 
meeting  of  the  court  for  hearing  (xmJess  the  court  shall  order  an 
extension  of  not  to  exceed  thirty  days)  and  its  decision  and  award 
announced  within  thirty  days  after  such  conclusion,  and  certified 
copies  thereof  delivered  to  the  agents  or  counsel  of  the  respective 
parties  and  forwarded  to  the  Secretary  of  State  of  the  United  States 
and  the  Mexican  Ambassador  at  Washington,  as  well  as  filed  with 
the  Netherland  Minister  for  Foreign  Affairs. 

X 

Should  the  decision  and  award  of  the  tribunal  be  against  the 
Republic  of  Mexico,  the  findings  shall  state  the  amoimt  and  in  what 
currency  the  same  shall  be  payable,  and  shall  be  for  such  amount 
as  under  the  contentions  and  evidence  may  be  just.  Such  final 
award,  if  any,  shall  be  paid  to  the  Secretary  of  State  of  the  United 
States  of  America  within  eight  months  from  the  date  of  its  making. 

XI 

The  agents  and  counsel  for  the  respective  parties  may  stipulate 
for  the  admission  of  any  facts,  and  such  stipulation,  duly  signed, 
shall  be  accepted  as  proof  thereof. 

XII 

Each  of  the  parties  hereto  shall  pay  its  own  expenses,  and  one- 
half  of  the  expenses  of  the  arbitration,  including  the  pay  of  the 
arbitrators ;   but  such  costs  shall  not  constitute  any  part  of  the 

judgment. 

XIII 

Revision  shall  be  permitted  as  provided  in  Article  LV  of  The 
Hague  Convention,  demand  for  revision  being  made  within  eight 
days  after  announcement  of  the  award.    Proofs  upon  such  demand 
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shall  be  submitted  within  ten  days  after  revision  be  allowed  (re- 
vision only  being  granted,  if  at  all,  within  five  days  after  demand 
therefor)  and  counterproofs  within  the  following  ten  days,  imless 
further  time  be  granted  by  the  Court.  Argimients  shall  be  sub- 
mitted within  ten  days  after  the  presentation  of  all  proofs,  and  a 
judgment  or  award  given  within  ten  days  thereafter.  All  pro- 
visions applicable  to  the  original  judgment  or  award  shall  apply 
as  far  as  possible  to  the  judgment  or  award  on  revision.  Provided 
that  all  proceedings  on  revision  shall  be  in  the  French  language. 

XIV 

The  award  ultimately  given  hereunder  shall  be  final  and  con- 
clusive as  to  the  matters  presented  for  consideration. 

Done  in  duplicate  of  English  and  Spanish  at  Washington,  this 

2  2d  day  of  May,  a.d.  1902. 

John  Hay        [seal] 

M.  deAzpiroz  [seal] 


THE   award   of   the    PERMANENT   COURT   OF   ARBITRATION   IN 
THE  MATTER  OF   THE   PIOUS   FUND   OF  THE    CALIFORNIAS,  REN- 
DERED OCTOBER  14,   1902 

The  tribimal  of  arbitration  constituted  by  virtue  of  the  treaty  con- 
cluded at  Washington,  May  22,  1902,  between  the  United  States  of 
America  and  the  United  Mexican  States. 

Whereas,  by  a  compromis  (agreement  of  arbitration)  prepared 
under  the  form  of  protocol  between  the  United  States  of  America 
and  the  United  Mexican  States,  signed  at  Washington,  May  22, 
1902,  it  was  agreed  and  determined  that  the  differences  which 
existed  between  the  United  States  of  America  and  the  United 
Mexican  States,  relative  to  the  subject  of  the  "Pious  Fund  of  the 
Calif omias,"  the  annuities  of  which  were  claimed  by  the  United 
States  of  America  for  the  benefit  of  the  Archbishop  of  San  Francisco 
and  the  Bishop  of  Monterey,  from  the  Government  of  the  Mexican 
RepubKc,  should  be  submitted  to  a  tribunal  of  arbitration,  consti- 
tuted upon  the  bases  of  the  convention  for  the  pacific  settlement  of 
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international  disputes,  signed  at  The  Hague,  July  29,  1899,  which 
should  be  composed  in  the  following  manner  —  that  is  to  say : 

The  President  of  the  United  States  of  America  should  designate 
two  arbitrators  (nonnationals),  and  the  President  of  the  United 
Mexican  States  equally  two  arbitrators  (nonnationals) ;  these  four 
arbitrators  should  meet  September  i,  1902,  at  The  Hague,  for  the 
purpose  of  nominating  the  umpire,  who  at  the  same  time  should  be 
of  right  the  president  of  the  Tribunal  of  Arbitration. 

Whereas  the  President  of  the  United  States  of  America  named  as 
arbitrators : 

The  Right  Hon.  Sir  Edward  Fry,  LL.D.,  former  member  of  the 
court  of  appeals,  member  of  the  privy  council  of  His  Britannic  Maj- 
esty, member  of  the  Permanent  Court  of  Arbitration ;  and 

His  Excellency  M.  de  Martens,  LL.D.,  privy  councilor,  member 
of  the  council  of  the  imperial  ministry  of  foreign  aflfairs  of  Russia, 
member  of  the  Institute  of  France,  member  of  the  Permanent  Court 
of  Arbitration. 

Whereas  the  President  of  the  United  Mexican  States  named  as 
arbitrators : 

Mr.  T.  M.  C.  Asser,  LL.D.,  member  of  the  council  of  state  of  the 
Netherlands,  former  professor  at  the  University  of  Amsterdam, 
member  of  the  Permanent  Court  of  Arbitration ;  and 

Jonkheer  A.  F.  de  Savomin  Lohman,  LL.D.,  former  minister  of 
the  interior  of  the  Netherlands,  former  professor  at  the  Free  Univer- 
sity at  Amsterdam,  member  of  the  second  chamber  of  the  States- 
General,  member  of  the  Permanent  Court  of  Arbitration;  which 
arbitrators  at  their  meeting,  September  i,  1902,  elected,  conform- 
ably to  articles  32-34  of  the  Convention  of  The  Hague  of  July  29, 
1899,  as  xunpire  and  president  of  right  of  the  Tribunal  of  Arbi- 
tration. 

Mr.  Henning  Matzen,  LL.D.,  professor  at  the  University  of 
Copenhagen,  councilor  extraordinary  to  the  supreme  court,  presi- 
dent of  the  Landsthing,  member  of  the  Permanent  Court  of  Arbi- 
tration; and 

Whereas,  by  virtue  of  the  protocol  of  Washington  of  May  22, 
1902,  the  above-named  arbitrators,  united  in  tribunal  of  arbitra- 
tion, were  required  to  decide : 
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1.  If  the  said  claim  of  the  United  States  of  America  for  the  benefit 
of  the  Archbishop  of  San  Francisco  and  the  Bishop  of  Monterey 
was  within  the  governing  principle  of  res  judicata  by  virtue  of  the 
arbitral  sentence  of  November  ii,  1875,  pronoimced  by  Sir  Edward 
Thornton,  as  umpire. 

2.  If  not,  whether  the  said  claim  was  just,  with  power  to  render 
such  judgment  as  would  seem  to  them  just  and  equitable. 

Whereas,  the  above-named  arbitrators  having  examined  with  im- 
partiality and  care  all  the  documents  and  papers  presented  to  the 
tribunal  of  arbitration  by  the  agents  of  the  United  States  of  America 
and  of  the  United  Mexican  States,  and  having  heard  with  the  great- 
est attention  the  oral  arguments  presented  before  the  tribunal  by 
the  agents  and  the  coimsel  of  the  two  parties  in  Utigation ; 

Considering  that  the  litigation  submitted  to  the  decision  of  the  tri- 
bimal  of  arbitration  consists  in  a  conflict  between  the  United  States 
of  America  and  the  United  Mexican  States,  which  can  only  be  de-    ^^ 
dded  upon  the  basis  of  international  treaties  and  the  principles  of 
international  law ; 

Considering  that  the  international  treaties  concluded  from  the 
year  1848  to  the  compromis  of  May  22,  1902,  between  the  two 
powers  in  litigation,  manifest  the  eminently  international  character 
of  this  conflict ; 

Considering  that  all  the  parts  of  the  judgment  or  the  decree  con- 
cerning the  points  debated  in  the  litigation  enlighten  and  mutually 
supplement  each  other,  and  that  they  all  serve  to  render  precise 
the  meaning  and  the  bearing  of  the  dispositif  (decisory  part  of 
the  judgment)  and  to  determine  the  points  upon  which  there  is  ^ 
res  judicata  and  which  thereafter  can  not  be  put  in  question ; 

Considering,  that  this  rule  applies  not  only  to  the  judgments  of 
tribunals  created  by  the  State,  but  equally  to  arbitral  sentences 
rendered  within  the  limits  of  the  jurisdiction  fixed  by  the  com- 
promis ; 

Considering,  that  this  same  principle  should  for  a  still  stronger 
reason  be  applied  to  international  arbitration ; 

Considering,  that  the  convention  of  July  4,  1868,  concluded 
between  the  two  States  in  litigation,  had  accorded  to  the  Mixed 
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Commission  named  by  these  States,  as  well  as  to  the  umpire  to  be 
eventually  designated,  the  right  to  pass  upon  their  own  jurisdic- 
tion; 

Considering,  that  in  the  litigation  submitted  to  the  decision  of  the 
Tribimal  of  Arbitration,  by  virtue  of  the  compromis  of  May  22, 1902, 
there  is  not  only  identity  of  parties  to  the  suit,  but  also  identity  of 
subject-matter,  compared  with  the  arbitral  sentence  of  Sir  Edward 
Thornton,  as  umpire,  in  1875,  and  amended  by  him  October  24, 
1876;   ^ 

Considering,  that  the  Government  of  the  United  Mexican  States 
conscientiously  executed  the  arbitral  sentence  of  1875  and  1876  by 
paying  the  annuities  adjudged  by  the  umpire ; 

Considering,  that  since  1869  thirty-three  annuities  have  not  been 
paid  by  the  Government  of  the  United  Mexican  States  to  the 
Government  of  the  United  States  of  America,  and  that  the  ndes 
of  prescription,  belonging  exclusively  to  the  domain  6f  dvil  law, 
can  not  be  applied  to  the  present  dispute  between  the  two  States 
in  litigation ; 

Considering,  so  far  as  the  money  is  concerned  in  which  the  annual 
payment  should  take  place,  that  the  silver  dollar,  having  legal 
currency  in  Mexico,  payment  in  gold  can  not  be  exacted,  except  by 
virtue  of  an  express  stipulation; 

Considering  that  in  the  present  instance  such  stipulation  not 
existing,  the  party  defendant  has  the  right  to  free  itself  by  paying 
in  silver ;  that  with  relation  to  this  point  the  sentence  of  Sir  Edward 
Thornton  has  not  the  force  of  res  judicata,  except  for  the  twenty-one 
annuities  with  regard  to  which  the  umpire  decided  that  the  payment 
should  take  place  in  Mexican  gold  dollars,  because  question  of  the 
mode  of  payment  does  not  relate  to  the  basis  of  the  right  in  litiga- 
tion, but  only  to  the  execution  of  the  sentence. 

Considering,  that  according  to  article  10  of  the  protocol  of  Wash- 
ington, of  May  22,  1902,  the  present  Tribimal  of  Arbitration  must 
determine,  in  case  of  an  award  against  the  Republic  of  Mexico, 
in  what  money  payment  must  take  place ; 

For  these  reasons  the  Tribunal  of  Arbitration  decides  and  unani- 
mously pronounces  as  follows : 
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1.  That  the  said  claim  of  the  United  States  of  America  for  the 
benefit  of  the  Archbishop  of  San  Francisco  and  of  the  Bishop  of 
Monterey  is  governed  by  the  principle  of  res  judicata  by  virtue  of 
the  arbitral  sentence  of  Sir  Edward  Thornton,  of  November  ii, 
1875 ;  amended  by  him  October  24,  1876. 

2.  That  conformably  to  this  arbitral  sentence,  the  Government  of 
the  Republic  of  the  United  Mexican  States  must  pay  to  the  Govern- 
ment of  the  United  States  of  America  the  sum  of  $1,420,682.67 
Mexican,  in  money  having  legal  currency  in  Mexico,  within  the 
period  fixed  by  article  10  of  the  protocol  of  Washington  of  May 
22,  r902. 

This  sum  of  $1,420,682.67  will  totally  extinguish  the  annuities 
accrued  and  not  paid  by  the  Government  6i  the  Mexican  Republic 
—  that  is  to  say,  the  annuity  of  $43,050.99  Mexican  from  February 
2, 1869,  to  February  2, 1902. 

3.  The  Government  of  the  Republic  of  the  United  Mexican  States 
shall  pay  to  the  Government  of  the  United  States  of  America  on 
February  2,  1903,  and  each  following  year  on  the  same  date  of 
February  2,  perpetually,  the  annuity  of  $43,050.99  Mexican,  in 
money  having  legal  currency  in  Mexico. 

Done  at  The  Hague  in  the  hotel  of  the  Permanent  Court  of 
Arbitration  in  triplicate  original,  October  14,  1902. 

Henning  Matzen 

Edw.  Fry 

Martens 

T.  M.  C.  AssER 

A.   F.   DE   SaVORNIN  LOHliAN 
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GERMANY,  GREAT  BRITAIN  AND  ITALY,  AND 
VENEZUELA,  BELGIUM,  SPAIN,  UNITED  STATES, 
FRANCE,  MEXICO,  NETHERLANDS,  AND  SWEDEN 

AND   NORWAY 

PREFERENTIAL  TREATMENT   OF   CLAIMS  OF   BLOCKAD- 
ING POWERS  AGAINST  VENEZUELA 

CoMPROias,  February  13,  1903-MAY  7,  1903 

Sessions,  October  i,  1903-NovEMBER  13,  1903,  The  Hague 

Award,  February  22,  1904 

Arbitrators;  Mourawieff,  Lammasch,  Martens 

PROTOCOL   BETWEEN    GERMANY    AND    VENEZUELA    RELATING   TO 
THE  SETTLEMENT  OF  THE  GERMAN  CLAIMS 

Signed  at  Washington,  February  ij,  iqoj 

Whereas  certain  differences  have  arisen  between  Germany  and  the 
United  States  of  Venezuela  in  connection  with  the  claims  of  German 
subjects  against  the  Venezuelan  Government,  the  imdersigned, 
Baron  Speck  von  Stemburg,  His  Imperial  German  Majesty's  envoy 
extraordinary  and  minister  plenipotentiary,  duly  authorized  by  the 
Imperial  German  Government,  and  Mr.  Herbert  W.  Bowen,  duly 
authorized  by  the  Government  of  Venezuela,  have  agreed  as  follows : 

Article  i 

The  Venezuelan  Government  recognize  in  principle  the  justice  of 
the  claims  of  German  subjects  presented  by  the  Imperial  German 
Government. 

12 
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Article  2 

The  German  claims  originating  from  the  Venezuelan  civil  wars 
of  1898  to  1900  amoimt  to  1,718,815.67  bolivares.  The  Venezuelan 
Government  undertake  to  pay  of  said  amount  immediately  in  cash 
the  sum  of  £5,500  =  137,500  bolivares  (five  thousand  five  hundred 
pounds  =  one  hundred  thirty-seven  thousand  five  hundred  boU- 
vares),  and  for  the  payment  of  the  rest  to  redeem  five  bills  of  ex- 
change for  the  corresponding  installments,  payable  on  the  15th 
of  March,  the  15th  of  April,  the  15th  of  May,  the  15th  of  Jime,  and 
the  15  th  of  July,  1903,  to  the  Imperial  German  diplomatic  agent  in 
Car&cas.  These  bills  shall  be  drawn  immediately  by  Mr.  Bowen 
and  handed  over  to  Baron  Stemburg. 

Should  the  Venezuelan  Government-  fail  to  redeem  one  of  these 
bilk,  the  payment  shall  be  made  from  the  customs  receipts  of  La 
Guayra  and  Puerto  Cabello,  and  the  administration  of  both  ports 
shall  be  put  in  charge  of  Belgian  custom-house  officials  until  the 
complete  extinction  of  the  said  debts. 

Article  3 

The  German  claims  not  mentioned  in  the  articles  2  and  6,  in  par- 
ticular the  claims  resulting  from  the  present  Venezuelan  civil  war, 
the  claims  of  the  Great  Venezuelan  Railroad  Company  against  the 
Venezuelan  Government  for  passages  and  freight,  the  claims  of  the 
engineer,  Carl  Henkel,  in  Hamburg,  and  of  the  Beton  and  Monier- 
bau  Company  (Limited),  in  Berlin,  for  the  construction  of  a  slaught- 
erhouse at  Car&cas  are  to  be  submitted  to  a  mixed  commission. 

Said  commission  shall  decide  both  whether  the  different  claims  are 
materially  well  founded  and  also  upon  their  amount.  The  Vene- 
zuelan Government  admit  their  liability  in  cases  where  the  claim  is 
for  injury  to,  or  wrongful  seizure  of,  property,  and  consequently  the 
commission  will  not  have  to  decide  the  question  of  liability,  but  only 
whether  the  injury  to  or  the  seizure  of  property  were  wrongful 
acts  and  what  amount  of  compensation  is  due. 

Article  4 

The  mixed  commission  mentioned  in  article  3  shall  have  its  seat  in 
Car&cas.    It  shall  consist  of  two  members,  one  of  which  is  to  be 
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appointed  by  the  Imperial  German  Government,  the  other  by  the 

Government  of  Venezuela.    The  appointments  are  to  be  made 

before  May  i,  1903.    In  each  case  where  the  two  members  come  to 

an  agreement  on  the  claims  their  decision  shall  be  considered  as 

final.    In  cases  of  disagreement  the  claims  shall  be  submitted  to  the 

decision  of  an  umpire  to  be  nominated  by  the  President  of  the  United 

States  of  America. 

Article  5 

For  the  purpose  of  paying  the  claims  specified  in  article  3,  as  well 
as  similar  claims  preferred  by  other  powers,  the  Venezuelan  Govern- 
ment shall  remit  to  the  representative  of  the  Bank  of  England  in 
Caricas  in  monthly  installments,  beginning  from  March  i,  1903,  30 
per  cent  of  the  customs  revenues  of  La  Guajnra  and  Puerto  Cabello, 
which  shall  not  be  alienated  to  any  other  purpose.  Should  the 
Venezuelan  Government  fail  to  carry  out  this  obligation  Belgian 
customs  officials  shall  be  placed  in  charge  of  the  customs  of  the  two 
ports  and  shall  administer  them  until  the  liabilities  of  the  Venezuelan 
Government  in  respect  of  the  above-mentioned  claims  shall  have 
been  discharged. 

Any  questions  as  to  the  distribution  of  the  customs  revenues 
specified  in  the  foregoing  paragraph,  as  well  as  to  the  rights  of  Ger- 
many, Great  Britain,  and  Italy  to  a  separate  payment  of  their  claims, 
shall  be  determined,  in  default  of  another  agreement,  by  the  Per- 
manent Tribunal  of  Arbitration  at  The  Hague.  All  other  powers 
interested  may  join  as  parties  in  the  arbitration  proceedings  against 
the  above-mentioned  three  powers. 

Article  6 

The  Venezuelan  Government  undertake  to  make  a  new  satisfac- 
tory arrangement  to  settle  simultaneously  the  5  per  cent  Venezuelan 
loan  of  1896,  which  is  chiefly  in  German  hands,  and  the  entire 
exterior  debt.  In  this  arrangement  the  State  revenues  to  be  em- 
ployed for  the  service  of  the  debt  are  to  be  determined  without 
prejudice  to  the  obligations  already  existing. 

Article  7 

The  Venezuelan  men-of-war  and  merchant  vessels  captured  by 
the  German  naval  forces  shall  be  returned  to  the  Venezuelan 
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Government  in  their  actual  condition.  No  claims  for  indemnity 
can  be  based  on  the  capture  and  on  the  holding  of  these  vessels ; 
neither  wiU  an  indemnity  be  granted  for  injury  to  or  destruction  of 
the  same. 

Article  8 

Immediately  upon  the  signature  of  this  protocol  the  blockade  of 
the  Venezuelan  ports  shall  be  raised  by  the  Imperial  German 
Government  in  concert  with  the  Governments  of  Great  Britain  and 
Italy.  .Also  the  diplomatic  relations  between  the  Imperial  German 
and  the  Venezuelan  Government  will  be  resumed. 

Done  in  duplicate  in  German  and  English  texts  at  Washington 
this  thirteenth  day  of  February,  one  thousand  nine  hundred  and 
three. 

(Signed)  Sternbttrg 

(Signed)  Herbert  W.  Bowen 


PROTOCOL  BETWEEN  THE   UNITED   KINGDOM   AND  THE   UNITED 
STATES  OF  VENEZUELA  RELATING  TO  THE  SETTLEA'IENT  OF  THE 

BRITISH  CLAIMS  AND  OTHER  MATTERS 

Signed  at  Washingtonf  February  ij,  iqoj 

Whereas  certain  differences  have  arisen  between  Great  Britain 
and  the  United  States  of  Venezuela  in  connection  with  the  claims  of 
British  subjects  against  the  Venezuelan  Government,  the  imder- 
signed,  His  Excellency  the  Right  Honorable  Sir  Michael  H.  Herbert, 
K.C.M.G.,  C.B.,  His  Britannic  Majesty's  ambassador  extraordi- 
nary and  plenipotentiary  to  the  United  States  of  America,  and  Mr. 
Herbert  W.  Bowen,  duly  authorized  thereto  by  the  Government  of 
Venezuela,  have  agreed  as  follows : 

Article  I 

The  Venezuelan  Government  declare  that  they  recognize  in  prin- 
ciple the  justice  of  the  claims  which  have  been  preferred  by  His 
Majesty's  Government  on  behalf  of  British  subjects. 
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Article  n 

The  Venezuelan  Government  will  satisfy  at  once,  by  payment  in 
cash  or  its  equivalent,  the  claims  of  British  subjects,  which  arnoimt 
to  about  £5,500,  arising  out  of  the  seizure  and  plimdering  of  British 
vessels  and  the  outrages  on  their  crews,  and  the  maltreatment  and 
false  imprisonment  of  British  subjects. 

Article  HE 

The  British  and  Venezuelan  Governments  agree  that  the  other 
British  claims,  including  claims  by  British  subjects  other  than  those 
dealt  with  in  Article  VI  hereof,  and  including  those  preferred  by  the 
railway  companies,  shall,  unless  otherwise  satisfied,  be  referred  to  a 
mixed  commission  constituted  in  the  manner  defined  in  Article  IV 
of  this  protocol,  and  which  shall  examine  the  claims  and  decide 
upon  the  amoimt  to  be  awarded  in  satisfaction  of  each  claim. 

The  Venesmelan  Government  admit  their  liability  in  cases  where 
the  claim  is  for  injury  to,  or  wrongful  seizure  of,  property,  and  con- 
sequently  the  questions  which  the  mixed  commission  will  have  to 
decide  in  such  cases  will  only  be  — 

(a)  Whether  the  injury  took  place,  and  whether  the  seizure  was 
wrongful;  and 

(i)  If  so,  what  amoimt  of  compensation  is  due. 

In  other  cases  the  claims  shall  be  referred  to  the  mixed  commis- 
sion without  reservation. 

Article  IV 

The  mixed  commission  shall  consist  of  one  British  member  and 
one  Venezuelan  member.  In  each  case  where  they  come  to  an 
agreement,  their  decision  shall  be  final.  In  cases  of  disagreement, 
the  claims  shall  be  referred  to  the  decision  of  an  umpire  nominated 
by  the  President  of  the  United  States  of  America. 

Article  V 

The  Venezuelan  Government  being  willing  to  provide  a  sum  suflS- 
dent  for  the  payment  within  a  reasonable  time  of  the  claims  speci- 
fied in  Article  III  and  similar  claims  preferred  by  other  Govern- 
ments, imdertake  to  assign  to  the  British  Government,  commencing 
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the  ist  day  of  March,  1903,  for  this  purpose,  and  to  alienate  to  no 
other  purpose,  30  per  cent  in  monthly  payments  of  the  customs  reve- 
nues of  La  Guayra  and  Puerto  Cabello.  In  the  case  of  failure  to 
carry  out  this  imdertaking,  Belgium  officials  shall  be  placed  in 
charge  of  the  customs  of  the  two  ports,  and  shall  administer  them 
imtil  the  liabilities  of  the  Venezuelan  Government,  in  respect  of  the 
above-mentioned  claims,  shall  have  been  discharged. 

Any  question  as  to  the  distribution  of  the  customs  revenues  so  to 
be  assigned  and  as  to  the  rights  of  Great  Britain,  Germany,  and 
Italy  to  a  separate  settlement  qi  their  claims,  shall  be  determined, 
in  default  of  arrangement,  by  the  tribunal  at  The  Hague,  to  which 
any  other  power  interested  may  appeal. 

Pending  the  decision  of  The  Hague  Tribimal,  the  said  30  per  cent 
of  the  receipts  of  the  customs  of  the  ports  of  La  Guayra  and  Puerto 
Cabello  are  to  be  paid  over  to  the  representatives  of  the  Bank  of 
England  at  Car&cas. 

Article  VI 

The  Venezuelan  Government  further  imdertake  to  enter  into  a 
fresh  arrangement  respecting  the  external  debt  of  Venezuela,  with  a 
view  to  the  satisfaction  of  the  claims  of  the  bondholders.  This 
arrangement  shall  include  a  definition  of  the  sources  from  which  the 
necessary  payments  are  to  be  provided. 

Article  Vn 

The  British  ^d  Venezuelan  Governments  agree  that,  inasmuch 
as  it  may  be  contended  that  the  establishment  of  a  blockade  of 
Venezuelan  ports  by  the  British  naval  forces  has,  ipso  facto,  created 
a  state  of  war  between  Great  Britain  and  Venezuela,  and  that  any 
treaty  existing  between  the  two  coimtries  has  been  thereby  abro- 
gated, it  shall  be  recorded  in  an  exchange  of  notes  between  the 
undersigned  that  the  convention  between  Great  Britain  and 
Venezuela  of  October  29,  1834,  which  adopted  and  confirmed, 
mutatis  mutandis,  the  treaty  of  April  18,  1825,  between  Great 
Britain  and  the  State  of  Colombia,  shall  be  deemed  to  be  renewed 
and  confirmed,  or  provisionally  renewed  and  confirmed,  pending 
conclusion  of  a  new  treaty  of  amity  and  commerce. 
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Article  VIII 

Immediately  upon  the  signature  of  this  protocol  arrangements 
will  be  made  by  His  Majesty's  Government,  in  concert  with  the 
Governments  of  Germany  and  Italy,  to  raise  the  blockade  of  the 
Venezuelan  ports. 

His  Majesty's  Government  will  be  prepared  to  restore  the  vessels 
of  the  Venezuelan  navy  which  have  been  seized,  and  further  to 
release  any  other  vessels  captured  imder  the  Venezuelan  flag,  on  the 
receipt  of  a  guarantee  from  the  Venezuelan  Government  that  they 
will  hold  His  Majesty's  Government  indenmified  in  respect  of  any 
proceedings  which  might  be  taken  against  them  by  the  owners  of 
such  ships  or  of  goods  on  board  them. 

Article  IX 

The  treaty  of  amity  and  commerce  of  October  29,  1834,  having 
been  confirmed  in  accordance  with  the  terms  of  Article  VII  of  this 
protocol,  His  Majesty's  Government  will  be  happy  to  renew  diplo- 
matic relations  with  the  Government  of  Venezuela. 

Done  in  duplicate  at  Washington,  this  13  th  day  of  February,  1903^ 

(Signed)  Michael  H.  Herbert 

(Signed)  Herbert  W.  Bowen 


PROTOCOL  BETWEEN  ITALY  AND  VENEZUELA  RELATING  TO  THE 

SETTLEMENT  OF  ITALIAN  CLAIMS 

Signed  at  Washington,  February  ij,  igoj 

Whereas  certain  differences  have  arisen  between  Italy  and  the 
United  States  of  Venezuela  in  connection  with  the  Italian  claims 
against  the  Venezuelan  Government,  the  undersigned.  His  Excel- 
lency Nobile  Edmondo  Mayor  des  Planches,  commander  of  the 
Orders  of  SS.  Maurice  and  Lazarus  and  the  Crown  of  Italy,  ambassa- 
dor extraordinary  and  plenipotentiary  of  His  Majesty  the  King  of 
Italy  to  the  United  States  of  America,  and  Mr.  Herbert  W.  Bowen, 
duly  authorized  thereto  by  the  Government  of  Venezuela,  have 
agreed  as  follows : 
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Article  i 

The  Venezuelan  Government  declare  that  they  recognize  in  prin- 
ciple the  justice  of  the  claims  which  have  been  preferred  by  His 
Majesty's  Government  on  behalf  of  ItaUan  subjects. 

Article  2 

The  Venezuelan  Government  agree  to  pay  to  the  Italian  Govern- 
ment, as  a  satisfaction  of  the  point  of  honor,  the  sum  of  £5,500  (five 
thousand  five  hundred  pounds  sterling),  in  cash  or  its  equivalent, 
which  sum  is  to  be  paid  within  sixty  days. 

Article  3 

The  Venezuelan  Government  recognize,  accept,  and  will  pay  the 
amoimt  of  the  ItaUan  claims  of  the  first  rank  derived  from  the 
revolutions  of  1898-1900,  in  the  sum  of  2,810,255  (two  millions 
eight  hundred  and  ten  thousand  two  hundred  and  fifty-five)  boli- 
vares. 

It  is  expressly  agreed  that  the  payment  of  the  above  Italian 
claims  of  the  first  rank  will  be  made  without  being  the  same  claims 
or  the  same  sum  submitted  to  the  mixed  commission  and  without 
any  revision  or  objection. 

Article  4 

The  Italian  and  Venezuelan  Governments  agree  that  all  the  re- 
maining Italian  claims,  without  exception,  other  than  those  dealt 
with  in  Article  VII  hereof,  shall,  unless  otherwise  satisfied,  be 
referred  to  a  mixed  commission  to  be  constituted,  as  soon  as  possible, 
in  the  manner  defined  in  Article  VI  of  the  protocol,  and  which  shall 
examine  the  claims  and  decide  upon  the  amount  to  be  awarded  in 
satisfaction  of  each. 

The  Venezuelan  Government  admit  their  liability  in  cases  where 
the  claim  is  for  injury  to  persons  and  property  and  for  wrongful 
seizure  of  the  latter,  and  consequently  the  questions,  which  the 
mixed  commission  will  have  to  decide  in  such  cases,  will  only  be : 

(a)  Whether  the  injury  took  place  or  whether  the  seizure  was 
wrongful;  and 

(&)  If  so,  what  amount  of  compensation  is  due. 
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In  other  cases  the  claims  will  be  referred  to  the  mixed  commission 
without  reservation. 

ARTICLE  s 

The  Venezuelan  Government  being  willing  to  provide  a  sum  suffi- 
cient for  the  payment,  within  a  reasonable  time,  of  the  claims  speci- 
fied in  Articles  III  and  IV  and  similar  claims  preferred  by  other 
governments,  undertake  and  obligate  themselves  to  assign  to  the 
Italian  Government,  commencing  the  first  day  of  March,  1903,  for 
this  purpose,  and  to  alienate  to  no  other  purpose,  30  per  cent  of  the 
custom  revenues  of  La  Guayra  and  Puerto  Cabello.  In  the  case  of 
failure  to  carry  out  this  imdertaking  and  obligation,  Belgian  officials 
shall  be  placed  in  charge  of  the  two  ports,  and  shall  administer  them 
until  the  liabilities  of  the  Venezuelan  Government,  in  respect  of 
the  above-mentioned  claims,  shall  have  been  discharged. 

Any  question  as  to  the  distribution  of  the  custom  revenues  so 
to  be  assigned,  and  as  to  the  rights  of  Italy,  Great  Britain,  and 
Germany  to  a  separate  settlement  of  their  claims,  shall  be  deter- 
mined, in  default  of  arrangement,  by  the  tribimal  at  The  Hague, 
to  which  any  other  power  interested  may  appeal. 

Pending  the  decision  of  The  Hague  Tribunal  the  said  30  per  cent 
of  the  receipts  of  the  customs  of  the  ports  of  La  Guayra  and  Puerto 
Cabello  are  to  be  paid  over  to  the  representatives  of  the  Bank  of 
England  at  Car&cas. 

Article  6 

The  mixed  commission  shall  consist  of  one  Italian  member  and 
one  Venezuelan  member. 

The  Government  of  Venezuela  hereby  obligate  themselves  and 
guarantee  that  the  Italian  Government  shall  be  wholly  exempted 
and  relieved  from  any  reclamations  or  claims  of  any  kind  which  may 
be  made  by  citizens  or  corporations  of  Venezuela  or  by  citizens  or 
corporations  of  any  other  nation,  for  detention,  or  seizure,  or  de- 
struction of  any  vessel,  or  of  goods  on  board  of  them  which  may  have 
been  or  which  may  be  detained,  seized,  or  destroyed  by  reason 
of  the  blockade  instituted  and  carried  on  by  the  three  allied  powers 
against  the  Republic  of  Venezuela. 

In  each  case,  where  they  come  to  an  agreement,  their  decision 
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shall  be  final.  In  case  of  disagreement,  the  claims  shall  be  referred 
to  the  decision  of  an  umpire  nominated  by  the  President  of  the 
United  States  of  America. 

Article  7 

The  Venezuelan  Government  further  imdertake  to  enter  into  a 
fresh  arrangement  respecting  the  external  debt  of  Venezuela  with  a 
view  to  the  satisfaction  of  the  claims  of  the  bondholders.  This  ar- 
rangement shall  include  a  definition  of  the  sources  from  which  the 
necessary  payments  are  to  be  provided. 

Article  8 

The  treaty  of  amity,  commerce,  and  navigation  between  Italy  and 
Venezuela  of  June  19*"*,  1861,  is  renewed  and  confirmed.  It  is,  how- 
ever, expressly  agreed  between  the  two  Governments  that  the  inter- 
pretation to  be  given  to  the  articles  4  and  26  is  the  following : 

According  to  the  article  4,  Italians  in  Venezuela  and  Venezuelans  in  Italy 
can  not  in  any  case  receive  a  treatment  less  favorable  than  the  natives,  and, 
according  to  article  26,  Italians  in  Venezuela  and  Venezuelans  in  Italy  are 
entitled  to  receive,  in  every  matter  and  especially  in  the  matter  of  claims,  the 
treatment  of  the  most  favored  nation,  as  it  is  established  in  the  same  article  26. 
If  there  is  doubt  or  conflict  between  the  two  articles,  the  article  26  will  be 
followed. 

It  is  further  specifically  agreed  that  the  above  treaty  shall  never  be  invoked, 
in  any  case,  against  the  provisions  of  the  present  protocol. 

Article  9 

At  once  upon  the  signing  of  this  protocol,  arrangements  shall  be 
made  by  His  Majesty's  Government,  in  concert  with  the  Govern- 
ments of  Germany  and  Great  Britain,  to  raise  the  blockade  of  the 
Venezuelan  ports. 

His  Majesty's  Government  will  be  prepared  to  restore  the  vessels 
of  the  Venezuelan  navy  which  may  have  been  seized,  and  fiurther  to 
release  any  other  vessel  captured  imder  the  Venezuelan  flag  during 
the  blockade. 

Article  10 

The  treaty  of  amity,  commerce,  and  navigation  of  Jime  19th, 
1861,  having  been  renewed  and  confirmed  in  accordance  with  the 
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terms  of  Article  VIII  of  this  protocol,  His  Majesty's  Government 
declare  that  they  will  be  happy  to  reestablish  regular  diplomatic 
relations  with  the  Government  of  Venezuela. 

Washington,  D.  C,  13th  Februaryy  1Q03 

(Signed)  E.  Mayor  des  Planches 

(Signed)  Herbert  W.  Bowen 

We  interpret  our  three  protocols  to  mean  that  the  30  per  cent  re- 
ferred to  therein  of  the  total  income  of  the  custom-houses  of  La 
Guaira  and  Puerto  Cabello  shall  be  delivered  to  the  representative  of 
the  Bank  of  England  at  Caracas,  and  that  the  said  30  per  cent  is 
not  assigned  to  any  one  power  but  it  is  to  be  retained  by  the  said 
representative  of  the  Bank  of  England  in  Caracas  and  paid  out  by 
him  in  conformity  with  the  decision  rendered  by  the  tribunal  at 
The  Hague. 

Washington,  February  i^ih,  1Q03 


PROTOCOLS  OF  AGREEMENTS  BETWEEN  VENEZUELA  AND  GREAT 
BRITAIN,  GERMANY,  AND  ITALY,  TO  WHICH  THE  UNITED  STATES 
AND  OTHER  POWERS  ARE  PARTIES,  RESPECTING  THE  REFERENCE 
OF  THE  QUESTION  OF  THE  PREFERENTIAL  TREATMENT  OF  CLAIMS 

TO  THE  TRIBUNAL  AT  THE  HAGUE 

VENEZUELA  AND  GREAT  BRITAIN 
Signed  at  Washington  May  7,  IQ03 

Whereas  protocols  have  been  signed  between  Venezuela  on  the 
one  hand  and  Great  Britain,  Germany,  Italy,  United  States  of 
America,  France,  Spain,  Belgium,  the  Netherlands,  Sweden  and 
Norway,  and  Mexico  on  the  other  hand,  containing  certain 
conditions  agreed  upon  for  the  settlement  of  claims  against  the 
Venezuelan  Government ; 

And  whereas  certain  further  questions  arising  out  of  the  action 
taken  by  the  Governments  of  Great  Britain,  Germany,  and  Italy, 
in  connection  with  the  settlement  of  their  claims,  have  not  proved  ta 
be  susceptible  of  settlement  by  ordinary  diplomatic  methods ; 
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And  whereas  the  powers  interested  are  resolved  to  determine 
these  questions  by  reference  to  arbitration  in  accordance  with 
the  provisions  of  the  convention  for  the  pacific  settlement  of  in- 
ternational disputes,  signed  at  The  Hague  on  the  29th  July,  1899; 

The  Governments  of  Venezuela  and  Great  Britain  have,  with  a 
view  to  carry  out  that  resolution,  authorized  their  representatives  — 
that  is  to  say : 

For  Venezuela  Mr.  Herbert  W.  Bowen,  duly  authorized  thereto 
by  the  Government  of  Venezuela,  and  for  Great  Britain  His  Excel- 
lency Sir  Michael  Henry  Herbert,  G.C.M.G.,  C.B.,  His  Britannic 
Majesty's  ambassador  extraordinary  and  plenipotentiary  to  the 
United  States  of  America,  to  conclude  the  following  agreement : 

Article  I 

The  question  as  to  whether  or  not  Great  Britain,  Germany,  and 
Italy  are  entitled  to  preferential  or  separate  treatment  in  the  pay- 
ment of  their  claims  against  Venezuela  shall  be  submitted  for  final 
decision  to  the  tribunal  at  The  Hague. 

Venezuela  having  agreed  to  set  aside  30  per  cent  of  the  customs 
revenues  of  La  Guayra  and  Puerto  Cabello  for  the  payment  of  the 
claims  of  all  nations  against  Venezuela,  the  tribunal  at  The  Hague 
shall  decide  how  the  said  revenues  shall  be  divided  between  the 
blockading  powers  on  the  one  hand  and  the  other  creditor  powers  on 
the  other  hand,  and  its  decision  shall  be  final. 

If  preferential  or  separate  treatment  is  not  given  to  the  blockading 
powers,  the  tribimal  shall  decide  how  the  said  revenues  shall  be  dis- 
tributed among  all  the  creditor  powers,  and  the  parties  hereto  agree 
that  the  tribunal  in  that  case  shall  consider,  in  connection  with  the 
payment  of  the  claims  out  of  the  30  per  cent,  any  preference  or 
pledges  of  revenue  enjoyed  by  any  of  the  creditor  powers,  and  shall 
accordingly  decide  the  question  of  distribution  so  that  no  power 
shall  obtain  preferential  treatment,  and  its  decision  shall  be  final. 

Article  n 

The  facts  on  which  shall  depend  the  decision  of  the  questions 
stated  in  Article  I  shall  be  ascertained  in  such  manner  as  the  tri- 
bunal may  determine. 
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Articxe  III 

The  Emperor  of  Russia  shall  be  invited  to  name  and  appoint  from 
the  members  of  the  permanent  court  of  The  Hague  three  arbitrators 
to  constitute  the  tribimal  which  is  to  determine  and  settle  the  ques- 
tions submitted  to  it  imder  and  by  virtue  of  this  agreement.  None 
of  the  arbitrators  so  appointed  shall  be  a  citizen  or  subject  of  any  of 
the  signatory  or  creditor  powers. 

This  tribimal  shall  meet  on  the  first  day  of  September,  1903,  and 
shall  render  its  decision  within  six  months  thereafter. 

Article  IV 

The  proceedings  shall  be  carried  on  in  the  English  language,  but 
arguments  may,  with  permission  of  the  tribunal,  be  made  in  any 
other  language  also. 

Except  as  herein  otherwise  stipulated,  the  procedure  shall  be 
regulated  by  the  convention  of  The  Hague  of  July  29, 1899. 

Article  V 

The  tribunal  shall,  subject  to  the  general  provision  laid  down  in 
article  57  of  the  international  convention  of  July  29, 1899,  ^tlso  decide 
how,  when,  and  by  whom  the  costs  of  this  arbitration  shall  be  paid. 

Article  VI 

Any  nation  having  claims  against  Venezuela  may  join  as  a  party 
in  the  arbitration  provided  for  by  this  agreement. 

Done  at  Washington  this  seventh  day  of  May,  1903. 

[seal]  Herbert  W.  Bowen 

[seal]  Michael  H.  Herbert 

The  imdersigned  nations  having  claims  against  Venezuela  hereby 
join  with  her  as  parties  in  the  arbitration  provided  for  in  the  fore- 
going protocol. 

For  the  United  States  of  America, 

John  Hay 
For  the  Republic  of  Mexico, 

[seal]  M.  de  Azpiroz 
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For  Sweden  and  Norway, 

[seal]    May  27, 1903.  A.  Grip 

L'Ambassadeur  de  France,  dihnent  autoris6  et  agissant  au  nom 
de  son  Gouvemement  adhere  au  protocole  d-dessus,  sous  reserve 
qu'il  est  bien  entendu  que  TArticle  IV  du  dit  protocole  ne  fera  pas 
obstacle  k  Tapplication  de  la  disposition  de  Tarticle  38  de  Tacte  de 
La  Haye,  aux  termes  de  laquelle  c'est  le  tribunal  arbitral  qtii 
d6dde  du  choix  des  langues  dont  il  fera  usage  et  dont  I'emploi  sera 
autoris6  devant  lui. 

I  Juin,  1903. 

[seal]  Jusserand 

Le  Ministre  de  Belgique,  dihnent  autoris6  et  agissant  au  nom  de 
son  Gouvemement  adhere  au  protocole  d-dessus. 

12  Juin,  1903. 

[seal]  Bn  Monchextr 

Le  Ministre  des  Pays-Bas,  dihnent  autoris6  et  agissant  au  nom  de 
son  Gouvemement  adhere  au  protocole  d-dessus. 

Washington,  le  13  Juitiy  1903 

[seal]  Gevers 

Venezuela  and  Germany 

Whereas  protocols  have  been  signed  between  Germany,  Great 
Britain,  Italy,  the  United  States  of  America,  France,  Spain,  Belgium, 
the  Netherlands,  Sweden  and  Norway,  and  Mexico  on  the  one 
hand,  and  Venezuela  on  the  other  hand,  containing  certain  condi- 
tions agreed  upon  for  the  settlement  of  daims  against  the  Venezue- 
lan Government ; 

And  whereas  certain  further  questions  arising  out  of  the  action 
taken  by  the  Governments  of  Germany,  Great  Britain,  and  Italy,  in 
connection  with  the  settlement  of  thdr  claims,  have  not  proved  to 
be  susceptible  of  settlement  by  ordinary  diplomatic  methods ; 

And  whereas  the  powers  interested  are  resolved  to  determine  these 
questions  by  reference  to  arbitration  in  accordance  with  the  provi- 
sions of  the  convention  for  the  padfic  settlement  of  international 
disputes,  signed  at  The  Hague  on  the  29th  July,  1899 ; 


26     PROTOCOLS  BLOCKADING  AND  OTHER  POWERS 

Venezuela  and  Germany  have,  with  a  view  to  carry  out  that 
resolution,  authorized  their  representatives,  that  is  to  say : 

Mr.  .Herbert  W.  Bowen  as  plenipotentiary  of  the  Government  of 
Venezuela  and 

The  Imperial  German  minister,  Baron  Speck  von  Stemburg,  as 
representative  of  the  Imperial  German  Government  to  conclude  the 
f  oUowing  agreement : 

Article  i 

The  question  as  to  whether  or  not  Germany,  Great  Britain,  and 
Italy  are  entitled  to  preferential  or  separate  treatment  in  the  pay- 
ment of  their  claims  against  Venezuela  shall  be  submitted  for  final 
decision  to  the  tribunal  at  The  Hague. 

Venezuela  having  agreed  to  set  aside  30  per  cent  of  the  customs 
revenues  of  La  Guayra  and  Puerto  Cabello  for  the  payment  of 
the  claims  of  all  nations  against  Venezuela,  the  tribimal  at  The 
Hague  shall  decide  how  the  said  revenues  shall  be  divided  between 
the  blockading  powers  on  the  one  hand  and  the  other  creditor  powers 
on  the  other  hand,  and  its  decision  shall  be  final. 

If  preferential  or  separate  treatment  is  not  given  to  the  blockading 
powers,  the  tribimal  shall  decide  how  the  said  revenues  shall  be  dis- 
tributed among  all  the  creditor  powers,  and  the  parties  hereto  agree 
that  the  tribimal  in  that  case  shall  consider  in  connection  with  the 
payment  of  the  claims  out  of  the  30  per  cent  any  preference  or 
pledges  of  revenue  enjoyed  by  any  of  the  creditor  powers,  and  shall 
accordingly  decide  the  question  of  distribution  so  that  no  power 
shall  obtain  preferential  treatment,  and  its  decision  shall  be  final. 

Article  2 

The  facts  on  which  shall  depend  the  decision  of  the  questions 
stated  in  article  i  shall  be  ascertained  in  such  manner  as  the  tri- 
bunal may  determine. 

Article  3 

The  Emperor  of  Russia  shall  be  invited  to  name  and  appoint  from 
the  members  of  the  permanent  coiurt  of  The  Hague  three  arbitrators 
to  constitute  the  tribunal  which  is  to  determine  and  settle  the  ques- 
tions submitted  to  it  under  and  by  virtue  of  this  agreement.    None 
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of  the  axbitrators  so  appointed  shall  be  a  subject  or  citizen  of  any  of 
the  signatory  or  creditor  powers. 

This  tribunal  shall  meet  on  the  first  day  of  September,  1903,  and 
shall  render  its  decision  within  six  months  thereafter. 

Article  4 

The  proceedings  shall  be  carried  on  in  the  EngUsh  language,  but 

arguments  may,  with  the  permission  of  the  tribunal,  be  made  in 

any  other  language  also.    Except  as  herein  otherwise  stipulated, 

the  procedure  shall  be  regulated  by  the  convention  of  The  Hague  of 

July  29th,  1899. 

Article  5 

The  tribimal  shall,  subject  to  the  general  provision  laid  down  in 

article  57  of  the  international  convention  of  July  29,  1899,  ^.Iso 

decide  how,  when,  and  by  whom  the  cost  of  this  arbitration  shall  be 

paid. 

Article  6 

Any  nation  having  claims  against  Venezuela  may  join  as  a  party 
in  the  arbitration  provided  for  by  this  agreement. 

Done  in  duplicate  at  Washington  this  seventh  day  of  May,  one 
thousand  and  nine  hundred  and  three. 

[seal]  Herbert  W.  Bowen 

[seal]  Sternburg 

The  undersigned  nations  having  claims  against  Venezuela  hereby 
join  with  her  as  parties  in  the  arbitration  provided  for  in  the  fore- 
going protocol. 


For  the  United  States  of  America, 


John  Hay 


For  the  Republic  of  Mexico, 

[seal]  M.  de  Azpiroz 

For  Sweden  and  Norway, 

[seal]    May  27, 1903.  A.  Grip 

L'Ambassadeur  de  France,  dihnent  autoris6  et  agissant  au  nom  de 
son  Gouvemment,  adhfere  au  Protocole  ci-dessus,  sous  reserve  qu'il 
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est  bien  entendu  que  Tarticle  IV  du  dit  protocole  ne  f  era  pas  obstacle 
k  rapplication  de  la  disposition  de  Tarticle  38  de  Facte  de  La  Haye, 
aux  termes  de  laquelle  c'est  le  tribunal  arbitral  qui  decide  du  choix 
des  langues  dont  il  fera  usage  et  dont  I'emploi  sera  autoris6  devant 
lui. 

I*  JuiN  1903 

[seal]  Jusserand 

Le  Ministre  de  Belgique,  dihnent  autoris6  et  agissant  au  nom  de 
son  Gouvemement  adhere  au  protocole  ci-dessus. 

12  Juin  1903 

[seal]  Bn.  Moncheur 

Le  Ministre  des  Pays-Bas  dihnent  autoris6  et  agissant  au  nom  de 
son  Gouvemement  adhere  au  protocole  ci-dessus. 

Washington,  le  13  Juin,  1903 

[seal]  Gevers 

venezuela  and  italy 

Whereas  protocols  have  been  signed  between  Venezuela,  on  the 
one  hand,  and  Italy,  Great  Britain,  Germany,  United  States  of 
America,  France,  Spain,  Belgium,  The  Netherlands,  Sweden  and 
Norway,  and  Mexico,  on  the  other  hand,  containing  certain  condi- 
tions agreed  upon  for  the  settlement  of  claims  against  the  Vene- 
zuelan Government ; 

And  whereas  certain  further  questions  arising  out  of  the  action 
taken  by  the  Governments  of  Italy,  Germany,  and  Great  Britain 
in  connection  with  the  settlement  of  their  claims,  have  not  proved 
to  be  susceptible  of  settlement  by  ordinary  diplomatic  methods ; 

And  whereas  the  powers  interested  are  resolved  to  determine 
these  questions  by  reference  to  arbitration  in  accordance  with  the 
provision  of  the  convention  for  the  pacific  settlement  of  interna- 
tional disputes  signed  at  The  Hague  on  the  29th  July,  1899 ; 

The  Governments  of  Venezuela  and  Italy,  with  a  view  to  carry 
out  that  resolution,  authorized  their  representatives,  that  is  to  say : 

For  Venezuela,  Mr.  Herbert  W.  Bowen,  duly  authorized  thereto 
by  the  Government  of  Venezuela ; 
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For  Italy,  His  Excellency  Nobile  Edmondo  Mayor  des  Planches, 
His  Majesty  the  King  of  Italy's  ambassador  extraordinary  and 
plenipotentiary  to  the  United  States  of  America ; 

to  conclude  the  following  agreement : 

Article  I 

The  question  as  to  whether  or  not  Italy,  Germany,  and  Great 
Britain  are  entitled  to  preferential  or  separate  treatment  in  the  pay- 
ment of  their  claims  against  Venezuela  shall  be  submitted  for  final 
decision  to  the  tribunal  at  The  Hague. 

Venezuela  having  agreed  to  set  aside  30  per  cent  of  the  customs 
revenues  of  La  Guayra  and  Puerto  Cabello  for  the  payment  of  the 
claims  of  all  nations  against  Venezuela,  the  tribunal  at  The  Hague 
shall  decide  how  the  said  revenues  shall  be  divided  between  the 
blockading  powers  on  the  one  hand,  and  the  other  creditor  powers 
on  the  other  hand,  and  its  decision  shall  be  final. 

If  preferential  or  separate  treatment  is  not  given  to  the  blockad- 
ing powers,  the  tribimal  shall  decide  how  the  said  revenues  shall  be 
distributed  among  all  the  creditor  powers,  and  the  parties  hereto 
agree  that  the  tribimal  in  that  case  shall  consider,  in  connection  with 
the  payment  of  the  claims  out  of  30  per  cent,  any  preference  or 
pledges  of  revenues  enjoyed  by  any  of  the  creditor  powers,  and  shall 
accordingly  decide  the  question  of  distribution  so  that  no  power 
shall  obtain  preferential  treatment,  and  its  decision  shall  be  final. 

Article  H 

The  facts  on  which  shall  depend  the  decision  of  the  questions 
stated  in  Article  I  shall  be  ascertained  in  such  manner  as  the  tribimal 
may  determine. 

Article  HI 

• 

The  Emperor  of  Russia  shall  be  invited  to  name  and  appoint 
from  the  members  of  the  Permanent  Court  of  The  Hague  three 
arbitrators  to  constitute  the  tribunal  which  is  to  determine  and 
settle  the  questions  submitted  to  it  under  and  by  virtue  of  this  agree- 
ment. 

None  of  the  arbitrators  so  appointed  shall  be  a  citizen  or  a  subject 
of  any  of  the  signatory  or  creditor  powers. 
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This  tribunal  shall  meet  on  the  first  day  of  September,  1903,  and 
shall  render  its  decision  within  six  months  thereafter. 

Article  IV 

The  proceedings  shall  be  carried  on  in  the  English  language,  but 
arguments  may,  with  the  permission  of  the  tribunal,  be  made  m 
any  other  language  also. 

Except  as  herein  otherwise  stipulated,  the  procedure  shall  be 
regulated  by  the  convention  of  The  Hague  of  July  29th,  1899. 

Article  V 

The  tribunal  shall,  subject  to  the  general  provision  laid  down  in 
article  57  of  the  international  convention  of  July  29th,  1899,  also  de- 
cide how-,  when,  and  by  whom  the  costs  of  this  arbitration  shall  be 

paid. 

Article  VI 

Any  nation  having  claims  against  Venezuela  may  join,  as  a  party, 
in  the  arbitration  provided  for  by  this  agreement. 

Washington,  D.  C,  May  7,  1903 

Herbert  W.  Bowen  [seal] 

E.  Mayor  des  Planches  [seal] 

The  undersigned  nations  having  claims  against  Venezuela  hereby 
join  with  her  as  parties  in  the  arbitration  provided  for  in  the  fore- 
going protocol. 

For  the  United  States  of  America, 

John  Hay 
For  the  Republic  of  Mexico, 

[seal]  M.  de  Azpiroz 

For  Sweden  and  Norway, 

[seal]    May  27, 1903.  A.  Grip 

L'Ambassadeur  de  France,  ddment  autorise  et  agissant  au  nom  de 
son  Gouvemement,  adhfere  au  protocole  ci-dessus,  sous  reserve  qu'il 
est  bien  entendu  que  T Article  IV  du  dit  protocole  ne  fera  pas  obstacle 
^  Tapplication  de  la  disposition  de  Tarticle  38  de  Facte  de  La  Haye, 
aux  termes  de  laquelle  c'est  le  tribunal  arbitral  qui  d6cide  du  choix 
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des  langues  dont  il  fera  usage  et  dont  remploi  sera  autoris6  devant 
lui. 

I*  JuiN,  1903. 

[seal]  Jusserand 

Le  Ministre  de  Belgique,  dAment  autoris6  et  agissant  au  nom  de 
son  Gouvemement  adhere  au  protocole  ci-dessus. 

12JXJIN,  1903. 

[seal]  Bn.  Moncheur 

Le  Ministre  des  Pays-Bas,  dAment  autoris6  et  agissant  au  nom 
de  son  Gouvemement  adhfere  au  protocole  ci-dessus. 

Washington,  fe  13  Juin,  1903. 

[seal]  Gevers 

PROTOCOL  OF  an  AGREEMENT  BETWEEN  THE  UNITED  STATES  OF 

AMERICA  AND  THE  REPUBLIC  OF  VENEZUELA  FOR  SUBMISSION  TO 

ARBITRATION  OF  ALL  UNSETTLED  CLAIMS  AGAINST  VENEZUELA 

Signed  at  Waskingtany  February  17,  IQ03 

The  United  States  of  America  and  the  RepubKc  of  Venezuela, 
through  their  representatives,  John  Hay,  Secretary  of  State  of  the 
United  States  of  America,  and  Herbert  W.  Bowen,  the  plenipoten- 
tiary of  the  Republic  of  Venezuela,  have  agreed  upon  and  signed  the 
following  protocol. 

Article  I 

All  claims  owned  by  citizens  of  the  United  States  of  America 
against  the  Republic  of  Venezuela  which  have  not  been  settled  by 
diplomatic  agreement  or  by  arbitration  between  the  two  Govern- 
ments, and  which  shall  have  been  presented  to  the  commission 
hereinafter  named  by  the  Department  of  State  of  the  United  States 
or  its  legation  at  Caracas,  shall  be  examined  and  decided  by  a 
mixed  conmussion,  which  shall  sit  at  Caracas,  and  which  shall  con- 
sist of  two  members,  one  of  whom  is  to  be  appointed  by  the  President 
of  the  United  States  and  the  other  by  the  President  of  Venezuela. 

It  is  agreed  that  an  imipire  may  be  named  by  the  Queen  of  the 
Netherlands.  If  either  of  said  commissioners  or  the  umpire  should 
fail  or  cease  to  act,  his  successor  shall  be  appointed  forthwith  in 
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the  same  maimer  as  his  predecessor.  Said  commissioners  and  um- 
pire are  to  be  appointed  before  the  first  day  of  May,  1903. 

The  commissioners  and  the  imipire  shall  meet  in  the  city  of  Cara- 
cas on  the  first  day  of  June,  1903.  The  umpire  shall  preside  over 
their  deliberations,  and  shall  be  competent  to  decide  any  question 
on  which  the  commissioners  disagree.  Before  assuming  the  func- 
tions of  their  office  the  commissioners  and  the  umpire  shall  take 
solemn  oath  carefully  to  examine  and  impartially  decide,  ac- 
cording to  justice  and  the  provisions  of  this  convention,  all  claims 
submitted  to  them,  and  such  oaths  shall  be  entered  on  the  record  of 
their  proceedings.  The  commissioners,  or,  in  case  of  their  disagree- 
ment, the  mnpire,  shall  decide  all  claims  upon  a  basis  of  absolute 
equity,  without  regard  to  objections  of  a  technical  nature  or  of  the 
provisions  of  local  legislation. 

The  decisions  of  the  commission,  and  in  the  event  of  their  disagree- 
ment, those  of  the  umpire,  shall  be  final  and  conclusive.  They  shall 
be  in  writing.  AU  awards  shall  be  made  payable  in  United  States 
gold,  or  its  equivalent  in  silver. 

Article  U 

The  commissioners,  or  umpire,  as  the  case  may  be,  shall  investi- 
gate and  decide  said  claims  upon  such  evidence  or  information  only 
as  shall  be  fiunished  by  or  on  behalf  of  the  respective  Governments. 
They  shall  be  bound  to  receive  and  consider  all  written  documents 
or  statements  which  may  be  presented  to  them  by  or  on  behalf  of  the 
respective  Governments  in  support  of  or  in  answer  to  any  claim, 
and  to  hear  oral  or  written  arguments  made  by  the  agent  of 
each  Government  on  every  claim.  In  case  of  their  failure  to 
agree  in  opinion  upon  any  individual  claim  the  umpire  shall  decide. 

Every  claim  shall  be  formally  presented  to  the  commissioners 
within  thirty  days  from  the  day  of  their  first  meeting,  unless  the 
commissioners  or  the  umpire  in  any  case  extend  the  period  for  pre- 
senting the  claim  not  exceeding  three  months  longer.  The  commis- 
sioners shall  be  bound  to  examine  and  decide  upon  every  claim  within 
six  months  from  the  day  of  its  first  formal  presentation,  and  in  case 
of  their  disagreement,  the  umpire  shall  examine  and  decide  within  a 
corresponding  period  from  the  date  of  such  disagreement. 


PREFERENTIAL  CLAIMS  33 

Article  III 

The  commissioners  and  the  umpire  shall  keep  an  accurate  record 
of  their  proceedings.  For  that  purpose,  each  commissioner  shall  ap- 
point a  secretary  versed  in  the  language  of  both  countries,  to  assist 
them  in  the  transaction  of  the  business  of  the  commission.  Except 
as  herein  stipulated,  all  questions  of  procedure  shall  be  left  to  the 
determination  of  the  commission,  or  in  case  of  their  disagreement,  to 
the  lunpire. 

Article  IV 

Reasonable  compensation  to  the  commissioners  and  to  the  lunpire 
for  their  services  and  expenses,  and  the  other  expenses  of  said  arbi- 
tration, are  to  be  paid  in  equal  moieties  by  the  contracting  parties. 

Article  V 

In  order  to  pay  the  total  amount  of  the  claims  to  be  adjudicated 
as  aforesaid  and  other  claims  of  citizens  or  subjects  of  other  nations 
the  Government  of  Venezuela  shall  set  apart  for  this  purpose,  and 
alienate  to  no  other  piupose,  beginning  with  the  month  of  March, 
1903,  thirty  per  cent  in  monthly  payments  of  the  customs  revenues 
of  La  Guayra  and  Puerto  Cabello,  and  the  payments  thus  set  aside 
shall  be  divided  and  distributed  in  conformity  with  the  decision  of 
The  Hague  Tribimal. 

In  case  of  the  failure  to  carry  out  the  above  agreement  Belgian 
officials  shall  be  placed  in  charge  of  the  customs  of  the  two  ports  and 
shall  administer  them  xmtil  the  liabilities  of  the  Venezuelan  Govern- 
ment in  respect  to  the  above  claims  shall  have  been  discharged. 
The  reference  of  the  question  above  stated  to  The  Hague  Tribunal 
will  be  the  subject  of  a  separate  protocol. 

Article  VI 

All  existing  and  unsatisfied  awards  in  favor  of  citizens  of  the 
United  States  shall  be  promptly  paid,  according  to  the  terms  of  the 
respective  awards. 

Washington,  D.  C,  February  17,  1903 

John  Hay  [seal] 

Herbert  W.  Bowen    [seal] 
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AWARD  OF  THE  TRIBUNAL  OF  ARBITRATION 

February  22^  IQ04 

The  Tribunal  of  Arbitration,  constituted  in  virtue  of  the  protocok 
signed  at  Washington  on  May  7,  1903,  between  Germany,  Great 
Britain,  and  Italy  on  the  one  hand  and  Vene2niela  on  the  other 
hand ; 

Whereas  other  protocols  were  signed  to  the  same  effect  by  Bel- 
giiun,  France,  Mexico,  the  Netherlands,  Spain,  Sweden  and  Norway, 
and  the  United  States  of  America  on  the  one  hand  and  Venezuela  on 
the  other  hand ; 

Whereas  all  these  protocols  declare  the  agreement  of  all  the  con- 
tracting parties  with  reference  to  the  settlement  of  the  claims  against 
the  Venezuelan  Government ; 

Whereas  certain  further  questions,  arising  out  of  the  action  of 
the  Governments  of  Germany,  Great  Britain,  and  Italy  concerning 
the  settlement  of  their  claims,  were  not  susceptible  of  solution  by 
the  ordinary  diplomatic  methods ; 

Whereas  the  powers  interested  decided  to  solve  these  questions  by 
submitting  them  to  arbitration,  in  conformity  with  the  dispositions 
of  the  convention,  signed  at  The  Hague  on  July  29,  1899,  for  the 
pacific  settlement  of  international  disputes; 

Whereas  in  virtue  of  Article  III  of  the  protocols  of  Washington  of 
May  7,  1903,  His  Majesty  the  Emperor  of  Russia  was  requested  by 
all  the  interested  powers  to  name  and  appoint  from  among  the 
members  of  the  Permanent  Court  of  Arbitration  of  The  Hague  three 
arbitrators,  who  shall  form  the  Tribunal  of  Arbitration  charged  with 
the  solution  and  settlement  of  the  questions  which  shall  be  sub- 
mitted to  it  in  virtue  of  the  above-named  protocols ; 

Whereas  none  of  the  arbitrators  thus  named  could  be  a  citizen  or 
subject  of  any  one  of  the  signatory  or  creditor  powers,  and  whereas 
the  tribunal  was  to  meet  at  The  Hague  on  September  i,  1903,  and 
render  its  award  within  a  term  of  six  months ; 

His  Majesty  the  Emperor  of  Russia,  conforming  to  the  request  of 
all  the  signatory  powers  of  the  above-named  protocols  of  Washing- 
ton of  May  7,  1903,  graciously  named  as  arbitrators  the  following 
members  of  the  Permanent  Court  of  Arbitration : 
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His  Excellency  Mr.  N.  V.  MourawieflF,  secretary  of  state  of  His 
Majesty  the  Emperor  of  Russia,  actual  privy  councillor,  minister  of 
justice  and  procurator-general  of  the  Russian  Empire. 

Mr.  H.  Lammasch,  professor  of  criminal  and  of  international  law 
at  the  University  jof  Vienna,  member  of  the  Upper  House  of  the 
Austrian  Parliament,  and 

His  Excellency  Mr.  F.  de  Martens,  doctor  of  law,  privy  councillor, 
permanent  member  of  the  coimcil  of  the  Russian  ministry  of  foreign 
affairs,  member  of  the  "Institut  de  France;" 

Whereas  by  unforeseen  circumstances  the  Tribunal  of  Arbitration 
could  not  be  definitely  constituted  till  October  i,  1903,  the  arbitra- 
tors, at  their  first  meeting  on  that  day,  proceeding  in  conformity  with 
Article  XXXIV  of  the  convention  of  July  29,  1899,  ^^  ^®  nomina- 
tion of  the  president  of  the  tribunal,  elected  as  such  His  Excellency 
Mr.  Mourawieff ,  minister  of  justice ; 

And  whereas  in  virtue  of  the  protocols  of  Washington  of  May  7, 
1903,  the  above-named  arbitrators,  forming  the  legally  constituted 
Tribunal  of  Arbitration,  had  to  decide  in  conformity  with  Article  I 
of  the  protocols  of  Washington  of  May  7,  1903,  the  following 
points: 

The  question  as  to  whether  or  not  Germany,  Great  Britain,  and  Italy  are  en- 
titled to  preferential  or  separate  treatment  in  the  payment  of  their  claims 
against  Venezuela,  and  its  decision  shall  be  final. 

Venezuela  having  agreed  to  set  aside  30  per  cent  of  the  customs  revenues  of 
La  Guayra  and  Puerto  Cabello  for  the  payment  of  the  claims  of  all  nations 
against  Venezuela,  the  tribunal  at  The  Hague  shall  decide  how  the  said  revenues 
shall  be  divided  between  the  blockading  powers  on  the  one  hand  and  the  other 
creditor  powers  on  the  other  hand,  and  its  decision  shall  be  final. 

If  preferential  or  separate  treatment  is  not  given  to  the  blockading  powers, 
the  tribunal  shall  decide  how  the  said  revenue  shall  be  distributed  among  all  the 
creditor  powers,  and  the  parties  hereto  agree  that  the  tribunal,  in  that  case, 
shall  consider,  in  connection  with  the  payment  of  the  claims  out  of  the  30  per 
cent,  any  preference  or  pledges  of  revenues  enjoyed  by  any  of  the  creditor 
powers,  and  shall  accordingly  decide  the  question  of  distribution,  so  that  no 
power  shall  obtain  preferential  treatment,  and  its  decision  shall  be  final. 

Whereas  the  above-named  arbitrators,  having  examined  with  im- 
partiality and  care  all  the  documents  and  acts  presented  to  the  Tri- 
bunal of  Arbitration  by  the  agents  of  the  powers  interested  in  this 


36  AWARD  OF  TRIBUNAL 

litigation,  and  having  listened  with  the  greatest  attention  to  the  oral 
pleadings  delivered  before  the  tribunal  by  the  agents  and  counsel  of 
the  parties  to  the  litigation ; 

Whereas  the  tribunal,  in  its  examination  of  the  present  litigation, 
had  to  be  guided  by  the  prindples  of  international  law  and  the  max- 
ims of  justice; 

Whereas  the  various  protocols  signed  at  Washington  since 
February  13,  1903,  and  particularly  the  protocols  of  May  7,  1903, 
the  obligatory  force  of  which  is  beyond  all  doubt,  form  the  legal 
basis  for  the  arbitral  award ; 

Whereas  the  tribunal  has  no  competence  at  all  either  to  contest 
the  jurisdiction  of  the  mixed  commissions  of  arbitration  established 
at  Caracas  nor  to  judge  their  action. 

Whereas  the  tribunal  considers  itself  absolutely  incompetent  to 
give  a  decision  as  to  the  character  or  the  nature  of  the  military  opera- 
tions undertaken  by  Germany,  Great  Britain,  and  Italy  against 
Venezuela ; 

Whereas  also  the  Tribunal  of  Arbitration  was  not  called  upon  to 
decide  whether  the  three  blockading  powers  had  exhausted  all  pacific 
methods  in  their  dispute  with  Venezuela  in  order  to  prevent  the 
employment  of  force  ; 

And  it  can  only  state  the  fact  that  since  1901  the  Government  of 
Venezuela  categorically  refused  to  submit  its  dispute  with  Germany 
and  Great  Britain  to  arbitration,  which  was  proposed  several  times 
and  especially  by  the  note  of  the  German  Government  of  July  16, 
1901; 

Whereas  after  the  war  between  Germany,  Great  Britain,  and  Italy 
on  the  one  hand  and  Venezuela  on  the  other  hand  no  formal  treaty  of 
peace  was  concluded  between  the  belligerent  powers ; 

Whereas  the  protocols,  signed  at  Washington  on  February  13, 
1903,  had  not  settled  all  the  questions  in  dispute  between  the  bel- 
ligerent parties,  leaving  open  in  particular  the  question  of  the 
distribution  of  the  receipts  of  the  customs  of  La  Guayra  and  Puerto 
Cabello ; 

Whereas  the  belligerent  powers  in  submitting  the  question  of  pref- 
erential treatment  in  the  matter  of  these  receipts  to  the  judgment  of 
the  tribunal  of  arbitration  agreed  that  the  arbitral  award  should 
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serve  to  fill  up  this  void  and  to  insiire  the  definite  reSstabUshment  of 
peace  between  them; 

Whereas,  on  the  one  hand,  the  warlike  operations  of  the  three 
great  European  powers  against  Venezuela  ceased  before  they  had 
received  satisfaction  on  all  their  claims,  and,  on  the  other  hand,  the 
question  of  preferential  treatment  was  submitted  to  arbitration,  the 
tribtmal  must  recognize  in  these  facts  precious  evidence  in  favor  of 
the  great  principle  of  arbitration  in  all  phases  of  international  dis- 
putes; 

Whereas  the  blockading  powers,  in  admitting  the  adhesion  to  the 
stipulations  of  the  protocols  of  February  13,  1903,  of  the  other 
powers  which  had  claims  against  Venezuela,  could  evidently  not 
have  the  intention  of  renouncing  either  their  acquired  rights  or  their 
actual  privileged  position ; 

Whereas  the  Government  of  Venezuela  in  the  protocols  of  Febru- 
ary 13,  1903  (Article  I),  itself  recognizes  "in  principle  the  justice 
of  the  claims"  presented  to  it  by  the  Governments  of  Germany, 
Great  Britain,  and  Italy ; 

While  in  the  protocol  signed  between  Venezuela  and  the  so-called 
neutral  or  pacific  powers  the  justice  of  the  claims  of  these  latter  was 
not  recognized  in  principle; 

Whereas  the  Government  of  Venezuela  until  the  end  of  January, 
1903,  in  no  way  protested  against  the  pretensions  of  the  blockading 
powers  to  insist  on  special  seciuities  for  the  settlement  of  their 
claims; 

Whereas  Venezuela  itself  during  the  diplomatic  negotiations 
always  made  a  formal  distinction  between  "the  allied  powers"  and 
"the  neutral  or  pacific  powers ;" 

Whereas  the  neutral  powers,  who  now  claim  before  the  Tribunal  of 
Arbitration  equaKty  in  the  distribution  of  the  30  per  cent  of  the  cus- 
toms receipts  of  La  Guayra  and  Puerto  Cabello,  did  not  protest 
against  the  pretensions  of  the  blockading  powers  to  a  preferential 
treatment  either  at  the  moment  of  the  cessation  of  the  war  against 
Venezuela  or  immediately  after  the  signature  of  the  protocols  of 
February  13,  1903 ; 

Whereas  it  appears  from  the  negotiations  which  resulted  in  the 
signature  of  the  protocols  of  February  13  and  May  7, 1903,  that  the 
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German  and  British  Governments  constantly  insisted  on  their  being 
given  guarantees  for  *'a  sufficient  and  punctual  discharge  of  the  obli- 
gations" (British  memorandum  of  December  23,  1902,  communi- 
cated to  the  Government  of  the  United  States  of  America) ; 

Whereas  the  plenipotentiary  of  the  Government  of  Venezuela 
accepted  this  reservation  on  the  part  of  the  allied  powers  without 
the  least  protest ; 

Whereas  the  Government  of  Venezuela  engaged,  with  respect 
to  the  allied  powers  alone,  to  ojffer  special  guarantees  for  the  ac- 
complishment of  its  engagements ; 

Whereas  the  good  faith  which  ought  to  govern  international  rela- 
tions imposes  the  duty  of  stating  that  the  words  "all  claims"  used 
by  the  representative  of  the  Government  of  Venezuela  in  his  confer- 
ences with  the  representatives  of  the  allied  powers  (statement  left 
in  the  hands  of  Sir  Michael  Herbert  by  Mr.  H.  Bowen  of  January  23, 
1903)  could  only  mean  the  claims  of  these  latter  and  coidd  only  refer 
to  them ; 

Whereas  the  neutral  powers,  having  taken  no  part  in  the  war- 
like operations  against  Venezuela,  could  in  some  respects  profit 
by  the  circumstances  created  by  those  operations,  but  without 
acquiring  any  new  rights ; 

Whereas  the  rights  acquired  by  the  neutral  or  pacific  powers  with 
regard  to  Venezuela  remain  in  the  future  absolutely  intact  and  guar- 
anteed by  respective  international  arrangements ; 

Whereas  in  virtue  of  Article  V  of  the  protocols  of  May  7,  1903, 
signed  at  Washington,  the  tribunal  "shall  also  decide,  subject  to  the 
general  provisions  laid  down  in  Article  LVII  of  the  international 
convention  of  July  29,  1899,  h^w,  when,  and  by  whom  the  costs  of 
this  arbitration  shall  be  paid ; " 

For  these  reasons,  the  Tribimal  of  Arbitration  decides  and  pro- 
noimces  unanimously  that : 

(i)  Germany,  Great  Britain,  and  Italy  have  a  right  to  preferential 
treatment  for  the  payment  of  their  claims-  against  Venezuela ; 

(2)  Venezuela  having  consented  to  put*  aside  30  per  cent  of  the 
revenues  of  the  customs  of  La  Guaira  and  Puerto  Cabello  for  the 
payment  of  the  claims  of  all  nations  against  Venezuela,  the  three 
above-named  powers  have  a  right  to  preference  in  the  payment  of 
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their  claims  by  means  of  these  30  per  cent  of  the  receipts  of  the  two 
Venezuelan  ports  above  mentioned ; 

(3)  Each  party  to  the  litigation  shall  bear  its  own  costs  and  an 
equal  share  of  the  costs  of  the  tribimal. 

The  Government  of  the  United  States  of  America  is  charged  with 
seeing  to  the  execution  of  this  latter  clause  within  a  term  of  three 
months.^  % 

Done  at  The  Hague,  in  the  Permanent  Court  of  Arbitration, 
February  22,  1904. 

(Signed)  N.  Mourawieff 

(Signed)  H.  Lammasch 

(Signed)  Martens 


*  In  a  note  of  instruction  to  the  American  Minister  at  The  Hague,  March  9, 1904,  Secretary 
Hay  declined  to  assume  this  duty,  saying,  "  The  action  of  the  United  States  in  respect  to  the 
payment  of  the  costs  must,  therefore,  be  limited  to  the  payment  of  its  own  costs  and  its  share 
of  the  costs  of  the  tribunal." 
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PROTOCOL  BETWEEN  GREAT  BRITAIN  AND   JAPAN* 

Whereas,  a  dispute  has  arisen  between  the  Government  of  Japan 
on  the  one  side  and  the  Governments  of  Great  Britain,  France  and 
Germany  on  the  other,  respecting  the  true  intent  and  meaning  of 
the  following  provisions  of  the  Treaties  and  other  engagements 
respectively  existing  between  them,  that  is  to  say : 

Paragraph  4,  Article  XVIII,  of  the  Treaty  of  Commerce  and 
Navigation  of  April  4, 1896,  between  Japan  and  Germany :  "  Sobald 
diese  Einverleibxmg  erfolgt,"  [that  is  to  say:  when  the  several 
foreign  Settlements  in  Japan  shall  have  been  mcorporated  with  the 
respective  Japanese  Communes],  "sollen  die  bestehenden,  zeitlich 
unbegrenzten  Ueberlassungsvertrage,  imter  welchen  jetzt  in  den 
gedachten  Niederlassungen  Grundstiicke  besessen  werden,  bestatigt 
und  hinsichtlich  dieser  Grundstiicke  soUen  keine  Bedingimgen 
irgend  einer  anderen  Art  auf  erlegt  werden,  als  sie  in  den  bestehenden 
Ueberlassungsvertrllgen  enthalten  sind";  and  §  3  of  the  com- 
plementary communication  of  the  same  date  from  the  German 
Secretary  for  Foreign  Affairs  to  the  Japanese  Minister  at  Berlin : 
"3,  dass,  da  das  Eigenthum  an  den  im  Artikel  XVIII  des  Vertrages 

1  Similar  protocob  were  signed  by  Japan  with  Germany  and  with  France. 

40 


JAPANESE  HOUSE  TAX  41 

erwahnten  Niederlassungsgrundstiicken  dem  Japanischen  Staate 
verbldbt,  die  Besitzer  oder  deren  Rechtsnachf olger  ftir  ihre  Gnind- 
stticke  ausser  dem  kontraktmHssigen  Gnindzins  Abgaben  oder 
Steuem  irgend  welcher  Art  nicht  zu  entrichten  haben  werden"; 
and  the  clause  in  the  reply  of  the  Japanese  Minister  of  the  same 
date,  to  the  foregoing  communication:  ^'dass  die  darin  unter 
Nummer  i  bis  4  zum  Ausdruck  gebrachten  Voraussetzungen, 
welche  den  Erwerb  dinglicher  Rechte  an  Grundstucken,  die  Errich- 
tung  von  Waarenhausem,  die  Steuerfreihdt  der  Grundstiicke,  die 
in  den  Fremdenniederlassungen  imd  die  Erhaltung  wohlerworbener 
Rechte  nach  Ablauf  des  Vertrages  zum  Gegenstande  haben,  in  alien 
Punkten  zutreffend  sind"; 

Paragraph  4,  Article  XXI,  of  the  revised  Treaty  of  August  4, 1896, 
between  Japan  and  France:  "Lorsque  les  changements  d-dessus 
indiqufe  auront  6t6  effectu6s,"  [that  is  to  say:  when  the  several 
fordgn  Settlements  in  Japan  shall  have  been  incorporated  with  the 
respective  Japanese  Communes  and  made  a  part  of  the  munidpal 
system  of  Japan ;  and  when  the  competent  Japanese  Authorities 
shall  have  assmned  all  munidpal  obligations  and  duties,  and  the 
munidpal  funds  and  property  belonging  to  such  Settlements  shall 
have  been  transferred  to  said  Japanese  Authorities],  "les  baux  k 
perp6tuit6  en  vertu  desquels  les  Strangers  possMent  actuellement 
des  propri6t6s  dans  les  quartiers  seront  confirmds,  et  les  propri6t6s  de 
cette  nature  ne  donneront  lieu  k  aucuns  impdts,  taxes,  charges, 
contributions  ou  conditions  quelconques  autres  que  ceux  express6- 
ment  stipul6s  dans  les  baux  en  question" ;  and 

Paragraph  4,  Article  XVIII,  of  the  revised  Treaty  of  July  16, 
1894,  between  Japan  and  Great  Britain :  *' When  such  incorporation 
takes  place,"  [that  is  to  say:  when  the  several  fordgn  Settlements 
in  Japan  shall  have  been  incorporated  with  the  respective  Japanese 
CoDMnunes],  "existing  leases  in  perpetuity  xmder  which  property  is 
now  held  in  the  said  Settlements  shall  be  confirmed,  and  no  con- 
ditions whatsoever  other  than  those  contained  in  such  existing 
leases  shall  be  imposed  in  respect  of  such  property" ;  and 

Whereas,  the  controversy  is  not  amenable  to  ordinary  diplomatic 
methods;  and 

Whereas,  the  Powers  at  variance,  co-Signatories  of  the  Convention 
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of  The  Hague  for  the  peaceful  adjustment  of  international  diflfer- 
ences,  have  resolved  to  terminate  the  controversy  by  referring  the 
question  at  issue  to  impartial  arbitration  in  accordance  with  the 
provisions  of  said  Convention ; 

The  said  Powers  have,  with  a  view  to  carry  out  that  resolution, 
authorized  the  following  Representatives,  that  is  to  say : 

The  Government  of  Great  Britain :  Sir  Claude  Maxwell 
MacDonald,  G.C.M.G.,  K.C.B.,  His  Britannic  Majesty's 
Envoy  Extraordinary  and  Minister  Plenipotentiary ; 

The  Government  of  France:  Monsieur  G.  Dubail, 
Minister  Plenipotentiary,  Charg6  d'Affaires  of  France; 

The  Government  of  Germany :  Count  von  Arco  Valley, 
Envoy  Extraordinary  and  Minister  Plenipotentiary  of 
His  Majesty  the  German  Emperor,  King  of  Prussia ; 

The  Government  of  Japan:  Baron  Komura  Jutaro, 
His  Imperial  Japanese  Majesty's  Minister  of  State  for 
Foreign  Affairs ; 

to  conclude  the  following  Protocol : 

I.  The  Powers  in  difference  agree  that  the  Arbitral  Tribunal,  to 
which  the  question  at  issue  is  to  be  submitted  for  final  decision, 
shall  be  composed  of  three  members  who  are  Members  of  the 
Permanent  Court  of  Arbitration  of  The  Hague,  to  be  selected  in 
the  following  manner: 

Each  Party,  as  soon  as  possible,  and  not  later  than  two  months 
after  the  date  of  this  Protocol,  to  name  one  Arbitrator,  and  the  two 
Arbitrators  so  named  together  to  choose  an  Umpire.  In  case  the 
two  Arbitrators  fail  for  the  period  of  two  months  after  their  appoint- 
ment to  choose  an  Umpire,  His  Majesty  the  King  of  Sweden  and 
Norway  shall  be  requested  to  name  an  Umpire. 

II.  The  question  at  issue  upon  which  the  Parties  to  this  Arbitra- 
tion request  the  Arbitral  Tribunal  to  pronounce  a  final  decision,  is 
as  follows : 

Whether  or  not  the  provisions  of  the  Treaties  and  other 
engagements  above  quoted  exempt  only  land  held  under 
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leases  in  perpetuity  granted  by  or  on  behalf  of  the  Japanese 
Government,  or  land  and  buildings  of  whatever  description 
constructed  or  which  may  hereafter  be  constructed  on  such 
land,  from  any  imposts,  taxes,  charges,  contributions  or 
conditions  whatsoever,  other  than  those  expressly  stipu- 
lated in  the  leases  in  question. 

III.  Within  eight  months  after  the  date  of  this  Protocol,  each 
Party  shall  deliver  to  the  several  Members  of  the  Arbitral  Tribunal 
and  to  the  other  Party,  complete  written  or  printed  copies  of  the 
Case,  evidence  and  arguments  upon  which  it  relies  in  the  present 
Arbitration.  And  not  later  than  six  months  thereafter  a  similar 
delivery  shall  be  made  of  written  or  printed  copies  of  the  Counter- 
Cases,  additional  evidence,  and  £utial  arguments  of  the  two  Parties ; 
it  being  understood  that  such  Counter-Cases,  additional  evidence, 
and  final  arguments  shall  be  limited  to  answering  the  principal 
Cases,  evidence,  and  arguments  previously  delivered. 

IV.  Each  Party  shall  have  the  right  to  submit  to  the  Arbitral 
Tribimal  as  evidence  in  the  Case  all  such  documents,  records, 
official  correspondences,  and  other  official  or  public  statements 
or  acts  bearing  on  the  subject  of  this  Arbitration  as  it  may  consider 
necessary.  But  if  in  its  Case,  Counter-Case,  or  arguments  sub- 
mitted to  the  Tribimal  either  Party  shall  have  specified  or  alluded 
to  any  document  or  paper  in  its  own  exclusive  possession  without 
annexing  a  copy,  such  Party  shall  be  bound,  if  the  other  Party 
thinks  proper  to  apply  for  it,  to  furnish  that  Party  with  a  copy 
thereof  within  thirty  days  after  such  application  is  made. 

V.  Either  Party  may,  if  it  thinks  fit,  but  subject  to  the  right 
of  reply  on  the  part  of  the  other  Party  within  such  time  as  may  be 
fixed  by  the  Arbitral  Tribunal,  present  to  the  Tribunal  for  such 
action  as  the  Tribunal  may  deem  proper,  a  statement  of  objections 
to  the  Counter-Case,  additional  evidence,  and  final  arguments  of 
the  other  Party  if  it  is  of  opinion  that  those  documents  or  any  of 
them  are  irrelevant,  erroneous,  or  not  strictly  limited  to  answering 
its  principal  Case,  evidence,  and  arguments. 
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VI.  No  papers  or  communications  other  than  those  contemplated 
by  Sections  III  and  V  of  this  Protocol,  either  written  or  oral, 
shall  be  admitted  or  considered  in  the  present  Arbitration  unless 
the  Arbitral  Tribunal  shall  request  from  either  Party  additional 
or  supplementary  explanation  or  information  to  be  given  in  writing. 
If  the  explanation  or  information  is  given,  the  other  Party  shall 
have  the  right  to  present  a  written  reply  within  such  time  as  may 
be  fixed  by  the  Arbitral  Tribunal. 

VII.  The  Tribunal  shall  meet  at  a  place  to  be  designated  later 
by  the  Parties  as  soon  as  practicable,  but  notearlier  than  two  months 
nor  later  than  three  months  after  the  delivery  of  the  Counter-Cases 
as  provided  in  Section  III  of  this  Protocol,  and  shall  proceed  im- 
partially and  carefully  to  examine  and  decide  the  question  at 
issue.  The  decision  of  the  Tribunal  shall,  if  possible,  be  pronounced 
within  one  month  after  the  President  thereof  shall  have  declared  the 
arbitral  hearing  closed. 

Vin.  For  the  purposes  of  this  Arbitration,  the  Government  of 
Japan  shall  be  regarded  as  one  Party,  and  the  Governments  of 
Great  Britain,  France,  and  Germany,  jointly,  shall  be  regarded 
as  the  other  Party. 

IX.  So  far  as  is  not  otherwise  provided  in  this  Protocol,  the 
provisions  of  the  Convention  of  The  Hague  for  the  peaceful  ad- 
justment of  international  diflFerences  shall  apply  to  this  Arbitration. 

Done  at  Tdkid,  this  28th  day  of  August  1902,  corresponding  to 
the  28th  day  of  the  8th  month  of  the  3Sth  year  of  Mdji. 

(Signed)  Claude  M.  MacDonald 

JUTARO  KOMURA 
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SENTENCE  DU  TRIBUNAL  D'ARBITRAGE.  CONSTITUE  EN  VERTU 
DES  PROTOCOLES  SIGNES  A  TOKYO  LE  28  AOUT  1902  ENTRE  LE 
JAPON  DTJNE  PART  ET  L'ALLEMAGNE,  LA  FRANCE  ET  LA  GRANDE 

BRETAGNE  D'AUTRE  PART 

Attendu  qu'aux  termes  de  Protocoles,  sign6s  i  Tokyo  le  28  ao6t 
1902,  un  disaccord  s'est  produit,  entre  le  Gouvemement  du  Japon 
d'unepart  et  les  Grouvemements  d'Allemagne,  de  France  etde  Grande 
Bretagne  d'autre  part,  touchant  le  sens  r6el  et  la  port6e  des  disposi- 
tions suivantes  des  trait6s  respectifs  et  autres  engagements  existant 
entre  eux,  c'est-i-dire : 

Paragraphe  4  de  T Article  XVIII  du  Trait6  de  Commerce  et  de 
Navigation  du  4  avril  1896  entre  le  Japon  et  TAUemagne :  „Sobald 
diese  Einverleibung  erfolgt "  [c'est-i-dire :  quand  les  divers  quartiers 
Strangers  qui  existent  au  Japon  auront  €t€  incorpores  dans  les  com- 
munes respectives  du  Japon]  „sollen  die  bestehenden,  zeitlich 
unbegrenzten  Ueberlassungsvertrage,  unter  welchen  jetzt  in  den 
gedachten  Niederlassungen  Grundstiicke  besessen  werden,  be- 
statigt  und  hinsichtlich  dieser  Grundstiicke  soUen  keine  Bedin- 
gungen  irgend  einer  anderen  Art  auferlegt  werden,  als  sie  in  den 
bestehenden  Ueberlassungsvertragen  enthalten  sind";  —  et  §  3  de 
la  commimication  compl^mentaire  de  m&ne  date  du  Secretaire 
d'Etat  des  Affaires  Etrang^res  de  TEmpire  d'AUemagne  au  Ministre 
du  Japon  k  Berlin :  ,,3.  dass,  da  das  Eigenthum  an  den  im  Artikel 
XVIII  des  Vertrages  erwahnten  Niederlassungsgrundstiicken  dem 
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AWARD  OF  THE  TRIBUNAL  OF  ARBITRATION  CONSTITUTED  IN 
ACCORDANCE  WITH  THE  PROTOCALS  SIGNED  AT  t6ki6  ON  THE 
28TH  AUGUST,  1902,  BY  JAPAN  OF  THE  ONE  PART,  AND 
GERMANY,  FRANCE,  AND  GREAT  BRITAIN  OF  THE  OTHER  PART* 

Whereas,  in  the  terms  of  the  Protocols  signed  at  T6ki6  on  the 
28th  August,  1902,  a  dispute  has  arisen  between  the  Government  of 
Japan  on  the  one  side,  and  the  Governments  of  Germany,  France, 
and  Great  Britain  on  the  other  side,  respecting  the  true  intent  and 
meaning  of  the  following  provisions  of  the  Treaties  and  other  engage- 
ments respectively  existing  between  them,  that  is  to  say :  — 

Paragraph  4  of  Article  XVIII  of  the  Treaty  of  Commerce  and 
Navigation  of  the  4th  April,  1896,  between  Japan  and  Germany :  * 
"Sobald  diese  Einverleibung  erfolgf  (that  is  to  say,  when  the 
several  foreign  Settlements  in  Japan  shall  have  been  incorporated 
with  the  respective  Japanese  communes),  "sollen  die  bestehenden, 
zdtKch  unbegrenzten  Ueberlassungsvertrage,  unter  welchen  jetzt 
in  den  gedachten  Niederlassungen  Grundstiicke  besessen  werden, 
bestatigt  und  hinsichtlich  dieser  Grundstiicke  sollen  keine  Beding- 
ungen  irgend  einer  anderen  Art  auferlegt  werden,  als  sie  in  den 
bestehenden  Ueberlassungsvertr^gen  enthalten  sind  " ;  and  section  3 
of  the  complementary  commiuiication  of  the  same  date  from  the 
Imperial  German  Secretary  of  State  for  Foreign  AflFairs  to  the 
Japanese  Minister  at  Berlin  :  "3.  Dass,  da  das  Eigenthum  an  den 
im  Artikel  XVm  des  Vertrages  erwahnten  Niederlassimgsgrund- 

1  From  British  Pariiamentary  Papers,  Japan  No.  i,  [1905],  [Cd.  2583]. 

*  Trandation.  —  Paragraph  4  of  Article  XVIII  of  the  Treaty  of  Commerce  and  Naviga- 
tion of  the  4th  April,  1896,  between  Japan  and  Germany:  "When  such  incorporation  takes 
place"  (that  is  to  say,  when  the  several  foreign  Settlements  in  Japan  shall  have  been  incor- 
ponted  with  the  respective  Japanese  communes),  "existing  leases  in  perpetuity  under  which 
real  property  is  now  held  in  the  said  Settlements  shall  be  confirmed,  and  no  conditicms  of  any 
kind  other  than  those  contained  in  the  existing  leases  shall  be  imposed  in  respect  of  such  prop- 
erty"  ;  and  section  3  of  the  complementary  communication  of  the  same  date  from  the  Imperial 
German  Secretary  of  State  for  Foreign  Affairs  to  the  Japanese  Minister  at  Berlin:  "3.  That, 
as  the  ownership  of  the  Settlement  properties  mentioned  in  Article  XVIII  of  the  Treaty  re- 
mains vested  in  the  Japanese  State,  the  holders  or  their  legal  successors  will  have  no  dues  or 
taxes  of  any  kind  to  pay  in  respect  of  their  property,  besides  the  ground  rent  fixed  by  contract " ; 
and  the  clause  in  the  reply  of  the  Japanese  Minister  of  the  same  date  to  the  foregoing  communi- 
cation: "that  the  assumptions  expressed  therein  under  Nos.  x  to  4,  respecting  the  acquisition 
of  real  rights  to  property,  the  erection  of  warehouses,  the  exemption  of  real  property  in  the 
foreign  Settlements  from  taxation,  and  the  maintenance  of  properly  acquired  rights  after  the 
expiration  of  the  Treaty  are  correct  in  all  points." 
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Japanischen  Staate  verbleibt,  die  Besitzer  oder  deren  Rechtsnach- 
f  olger  fur  ihre  Grundstiicke  ausser  dem  kontraktmassigen  Grundzins 
Abgaben  oder  Steuem  irgend  welcher  Art  nicht  zu  entrichten  haben 
werden/'  et  TaJinfia  suivant  de  la  r6ponse  du  Ministre  du  Japon 
de  m£me  date  k  la  pr6c6dente  communication :  „dass  die  darin  unter 
Nummer  i  bis  4  zum  Ausdruck  gebrachten  Voraussetzungen, 
welche  den  Erwerb  dinglicher  Rechte  an  Gnindstiicken,  die  Errich- 
tung  von  Waaren  haiisem,  die  Steuerfreiheit  der  Grundstiicke 
in  den  Fremdenniederlassungen  und  die  Erhaltung  wohlerworbener 
Rechte  nach  Ablauf  des  Vertrages  zum  Gegenstande  haben,  in  alien 
Punkten  zutreflFend  sind'* ; 

Paragraphe  4  de  T Article  XXI  du  Trait6  revis6  du  4  aoAt  1896 
entre  le  Japon  et  la  France :  „Lorsque  les  changements  ci-dessus 
indiqu6s  auront  6t6  eflFectu6s,"  [c'est-i-dire :  lorsque  les  divers 
quartiers  6trangers  qui  existent  au  Japon  auront  6t6  incorporfis  aux 
communes  respectives  du  Japon  et  feront  dSs  lors  partie  du  systSme 
municipal  du  Japon ;  et  lorsque  les  autorit6s  japonais  comp6tentes 
auront  assum6  toutes  les  obligations  et  tous  les  devoirs  municipaux, 
et  que  les  fonds  et  biens  municipaux  qui  pourraient  appartenir  k 
ces  quartiers  auront  6t6  transf6r6s  aux  dites  autorit6s]  ,,les  baux 
k  perp6tuit6  en  vertu  desquels  les  Strangers  possfedent  actuellement 
des  propriet6s  dans  les  quartiers  seront  confirm6s,  et  les  propri6tes  de 
cette  nature  ne  donneront  lieu  k  aucuns  imp6ts,  taxes,  charges, 
contributions  ou  conditions  quelconques  autres  que  ceux  expressS- 
ment  stipules  dans  les  baux  en  question" ; 

Paragraphe  4  de  TArticle  XVIII  du  Trait6  revis6  du  16  juillet  1894 
entre  le  Japon  et  la  Grande  Bretagne :  „When  such  incorporation 
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stucken  dem  Japanischen  Staate  verbleibt,  die  Besitzer  oder  deren 
Rechtsnachfolger  fiir  ihre  Grundstiicke  ausser  dem  kontrakt- 
massigen  Gnindzins  Abgaben  oder  Steuem  irgend  welcher  Art 
nicht  zu  entrichten  haben  werden";  and  the  following  paragraph 
in  the  reply  of  the  Japanese  Minister  of  the  same  date  to  the  fore- 
going communication :  ''  dass  die  darin  unter  Nimmier  i  bis  4  zum 
Ausdruck  gebrachten  Voraussetzungen,  welche  den  Erwerb  ding- 
licher  Rechte  an  Grundstucken,  die  Errichtung  von  Waarenhausem, 
die  Steuerfreiheit  der  Grundstiicke  in  den  Fremdenniederlassungen 
imd  die  Erhaltung  wohlerworbener  Rechte  nach  Ablauf  des  Ver- 
trages  zmn  Gegenstande  haben,  in  alien  Punkten  zutreffend  sind" ; 

Paragraph  4  of  Article  XXI  of  the  revised  Treaty  of  the  4th 
August,  1896,  between  Japan  and  France:  ^  "Lorsque  les  change- 
ments  ci-dessus  indiqu6s  auront  6t6  eflFectu6s"  (c'est-i-dire :  lorsque 
les  divers  quartiers  6trangers  qui  existent  au  Japon  auront  €t€  in- 
corporfe  aux  communes  respectives  du  Japon  et  feront  dfes  lors 
partie  du  systfeme  mimicipal  du  Japon;  et  lorsque  les  autorit6s 
Japonaises  comp^tentes  auront  assiun6  toutes  les  obligations  et 
tous  les  devoirs  mimicipaux,  et  que  les  fonds  et  biens  municipaux 
qui  pourraient  appartenir  k  ces  quartiers  auront  6t6  transf6r6s 
aux  dites  autorit6s),  "les  baux  k  perp6tuit6  en  vertu  desquels  les 
Strangers  possfident  actuellement  des  propri6t6s  dans  les  quartiers 
seront  confirm6s,  et  les  proprifit^s  de  cette  nature  ne  donneront  lieu 
k  aucuns  impdts,  taxes,  charges,  contributions  ou  conditions 
quelconques  autres  que  ceux  expressement  stipul6s  dans  les  baux  en 
question"; 

Paragraph4  of  Article  XVIII  of  the  revisedTreaty  of  the  i6th  July, 
1894,  between  Japan  and  Great  Britain :  "  When  such  incorporation 

>  Transtaiion.  —  Paragraph  4  of  Article  XXI  of  the  revised  Treaty  of  the  4th  August,  x8q6, 
between  Japan  and  France :  "  When  the  changes  mdicated  above  shall  have  been  effected  " 
(that  is  to  say,  when  the  several  foreign  Settlements  in  Japan  shall  have  been  incorporated  with 
the  respective  Japanese  communes,  and  made  a  part  of  the  municipal  system  of  Japan,  and 
when  the  competent  Japanese  authorities  shall  have  assumed  aU  municipal  obligations  and  duties, 
and  the  municipal  funds  and  property  belonging  to  such  Settlements  shall  have  been  transferred 
to  the  said  Japanese  authorities),  "  the  leases  m  perpetuity,  in  virtue  of  which  foreigners  now 
hold  property  in  the  Settlements  shall  be  confirmed,  and  property  of  this  nature  shall  not  give 
rise  to  any  imposts,  taxes,  charges,  contributions,  or  any  conditions  whatsoever  other  than 
those  czprcaaly  stipulated  in  the  leases  in  question.'' 
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takes  place/'  [c'est-i-dire :  quand  les  divers  quartiers  etrangers  qui 
existent  au  Japon  auront  6t6  incorpor6s  aux  communes  respectives 
du  Japon]  „existing  leases  in  perpetuity  under  which  property  is  now 
held  in  the  said  settlements  shall  be  confirmed,  and  no  conditions 
whatsoever  other  than  those  contained  in  such  existing  leases  shall 
be  imposed  in  respect  of  such  property" ; 

Attendu  que  les  Puissances  en  litige  sont  tombfies  d'accord  pour 
soumettre  leur  diff6rend  k  la  decision  d'un  Tribunal  d'Arbitrage, 

qu'en  vertu  des  Protocoles  susmentionn6s, 

les  Gouvernements  d'Allemagne,  de  France  et  de  Grande  Bretagne 
ont  d6sign6  pour  Arbitre  Monsieur  Louis  Renault,  Ministre  P16nipo- 
tentiaire,  Membre  de  llnstitut  de  France,  Professeur  k  la  Faculty 
de  droit  de  Paris,  Jurisconsulte  du  D6partement  des  Affaires 
EtrangSres,  et 

le  Gouvemement  du  Japon  a  d6sign6  pour  Arbitre  Son  Excellence 
Monsieur  Itchiro  Motono,  Envoy 6  Extraordinaire  et  Ministre 
P16nipotentiaire  de  Sa  Majeste  TEmpereur  du  Japon  k  Paris, 
Docteur  en  droit, 

que  les  deux  Arbitres  sus-nomm6s  ont  choisi  pour  Surarbitre 
Monsieur  Gregers  Gram,  anden  Ministre  d'Etat  de  Norv^ge,. 
Gouvemeur  de  Province ; 

Attendu  que  le  Tribunal  ainsi  compos6  a  pour  mission  de  statuer^ 
en  dernier  ressort,  sur  la  question  suivante : 

Out  ou  nan,  les  dispositions  des  traiUs  et  autres  engagements  ci-dessus 
mentionnes  exemptent-elles  setdement  les  terrains  possides  en  veftu  des 
baux  perpetuels  concedes  par  le  Gouvernement  Japonais  ou  en  son  nom, 
— ou  Men  exemptent-elles  les  terrains  et  les  bdtiments  de  toute  nature 
construits  ou  qui  pourraient  etre  construits  sur  ces  terrains,  — 
de  tous  impdtSy  taxes,  charges,  contributions  ou  conditions  quel- 
conques  autres  que  ceux  expressiment  stipulis  dans  les  baux  en  ques- 
tion? 

Attendu  que  le  Gouvemement  Japonais  soutient  que  les  terrains 
seuls  sont,  dans  la  mesure  qui  vient  d'etre  indiqu6e,  exemptes  du 
paiement  d'impdts  et  autres  charges, 

que  les  Gouvernements  d'AUemagne,  de  France  et  de  Grande 
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takes  place '*  (that  is  to  say,  when  the  several  foreign  Settlements  in 
Japan  shall  have  been  incorporated  with  the  respective  Japanese 
communes)  "existing  leases  in  perpetuity  under  which  property  is 
now  held  in  the  said  Settlements  shall  be  confirmed,  and  no  con- 
ditions whatsoever,  other  than  those  contained  in  such  existing 
leases,  shall  be  imposed  in  respect  of  such  property." 

Whereas,  the  Powers  at  variance  have  agreed  to  submit  their 
difference  to  the  decision  of  a  Tribunal  of  Arbitration, 

and,  in  accordance  with  the  Protocols  mentioned  above, 

the  Governments  of  Germany,  France  and  Great  Britain  have 
named  as  Arbitrator  Mr.  Louis  Renault,  Minister  Plenipotentiary, 
Member  of  the  Institute  of  France,  Professor  of  Law  in  the  Uni- 
versity of  Paris,  Legal  Adviser  to  the  Department  of  Foreign 
Affairs,  and 

the  Government  of  Japan  have  named  as  Arbitrator  his  Excel- 
lency Mr.  Itchiro  Motono,  Envoy  Extraordinary  and  Minister 
Plenipotentiary  of  His  Majesty  the  Emperor  of  Japan  at  Paris, 
Doctor  of  Law. 

Whereas,  the  two  Arbitrators  above  mentioned  have  chosen 
as  Umpire  Mr.  Gregers  Gram,  formerly  Norwegian  Minister  of 
State,  Governor  of  a  province ; 

Whereas,  the  task  of  the  Tribunal  thus  composed  is  to  pronounce 
a  final  decision  on  the  following  question :  — 

"  Whether  or  not  the  provisions  of  the  Treaties  and  other  engage- 
ments above  quoted  exempt  only  land  held  under  leases  in  perpe- 
tuity granted  by  or  on  behalf  of  the  Japanese  Government,  or  land 
and  buildings  of  whatever  description,  constructed  or  which  may 
hereafter  be  constructed  on  such  land,  from  any  imposts,  taxes, 
charges,  contributions,  or  conditions  whatsoever,  other  than  those 
expressly  stipulated  in  the  leases  in  question?'' 

Whereas,  the  Government  of  Japan  maintain  that  the  land  only, 
to  the  extent  above  indicated,  is  exempt  from  the  payment  of 
imposts  and  other  charges ; 

And  the  Governments  of  Germany,  France,  and  Great  Britain 
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Brptagne  prfitendent,  au  contraire,  que  les  b&timents,  construits  sur 
ces  terrains,  jouissent  de  la  m£me  exemption, 

Attendu  que,  pour  se  rendre  compte  de  la  nature  et  de  Tfitendue 
des  engagements  contract6s  de  part  et  d'autre  par  les  baux  k  per- 
petuit6,  il  faut  recourir  k  divers  arrangements  et  conventions 
intervenus,  sous  le  regime  des  andens  trait6s,  entre  les  autorit6s 
japonaises  et  les  reprfisentants  de  plusieurs  Puissances, 

Attendu  que  de  ces  actes  et  des  stipulations  ins6r6es  dans  les  baux 
11  resulte : 

que  le  Gouvemement  Japonais  avait  consenti  k  prfiter  son  con- 
tours k  la  creation  de  quartiers  Strangers  dans  certaines  villes  et 
ports  du  Japon,  ouverts  aux  ressortissants  d'autres  nations, 

que,  sur  les  terrains  d6sign6s  k  I'usage  des  6trangers  dans  les 
differentes  locaJitfis,  le  Grouvemement  Japonais  a  ex6cut6,  k  ses  frais, 
des  travaux  en  vue  de  faciliter  Toccupation  urbaine, 

que  les  Strangers  n'6tant  pas,  d'aprds  les  prindpes  du  droit 
japonais,  admis  k  acqu6rir  la  propriStS  de  terrains  situ6s  dans  le 
pays,  le  Gouvernement  leur  a  donn6  les  terrains  en  location  k  per- 
p6tuit6, 

que  les  baux  d6terminent  r6tendue  des  lots  de  terre  lou6s  et 
stipulent  ime  rente  annuelle  fixe,  calcul6e  k  raison  de  Tespace  lou6, 

qu'il  fut  convenu  qu'en  principe  les  quartiers  6trangers  resteraient 
en  dehors  du  systeme  municipal  du  Japon,  mais  qu'au  reste,  ils 
n'^taient  pas  soumis  k  une  organisation  uniforme, 

qu'il  6tait  arr6t6,  par  voie  de  r^glements,  comment  il  serait 
pourvu  aux  diverses  fonctions  de  Tadministration  et  qu'il  6tait  pre- 
sent que  les  dfitenteurs  des  terrains  seraient  tenus  de  subvenir 
partiellement  aux  frais  de  la  munidpalit6  k  Taide  de  redevances  dont 
le  montant  et  le  mode  de  perception  6taient  d6termin6s, 

Attendu  qu'on  s'expliquerait  bien  le  soin  apport6  dans  la  redaction 
des  dits  actes  en  vue  de  pr^ciser  les  obligations  de  toute  nature 
incombant  aux  Strangers  vis  k  vis  du  Gouvernement  Japonais,  s'il 
^tait  entendu  que  la  rente  annuelle  repr6sent&t,  non  seulement  le 
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contend,  on  the  contrary,  that  buildmgs  constructed  on  such  land 
enjoy  the  same  exemption ; 

Whereas,  in  order  to  estimate  the  nature  and  extent  of  the 
engagements  entered  into  on  both  sides  by  the  leases  in  perpetuity, 
it  is  necessary  to  refer  to  various  arrangements  and  Conventions 
arrived  at  between  the  Japanese  authorities  and  the  Representatives 
of  various  Powers,  when  the  old  Treaties  were  in  force ; 

Whereas,  from  these  instruments  and  from  the  stipulations 
inserted  in  the  leases  it  appears : 

That  the  Japanese  Government  had  consented  to  cooperate  in 
the  creation  of  foreign  settlements  in  certain  towns  and  ports  of 
Japan  open  to  the  dependents  of  other  nations ; 

That  the  Japanese  Government  have,  at  their  own  expense,  with 
a  view  of  encouraging  the  establishment  of  towns  thereon,^  carried 
out  works  on  the  land  appointedior  the  use  of  foreigners  in  different 
localities. 

That  foreigners  not  being  permitted,  according  to  the  principles 
of  Japanese  law,  to  acquire  ownership  of  land  situated  in  that 
coimtry,  the  Government  have  leased  land  to  them  in  perpetuity ; 

That  the  leases  determine  tl^e  extent  of  the  plots  of  land  leased  and 
lay  down  a  fixed  annual  payment,  calculated  in  proportion  to  the 
area  leased ; 

That  it  was  agreed  that  in  principle  the  foreign  settlements 
should  remain  outside  the  municipal  system  of  Japan,  but  that 
nevertheless  they  were  not  subject  to  uniform  organization ; 

That  it  was  decided  by  means  of  regulations  how  provision 
should  be  made  for  the  various  functions  of  Administration,  and 
that  it  was  laid  down  that  the  holders  of  land  should  be  bound  to 
contribute  in  part  towards  the  expenses  of  the  mimicipality  by 
means  of  dues,  the  amount  and  mode  of  collection  of  which  were 
determined ; 

Whereas,  it  would  be  easy  to  account  for  the  care  taken  in  drawing 
up  the  said  instruments  with  a  view  of  defining  the  obligations  of 
every  kind  inciunbent  upon  foreigners  towards  the  Japanese  Govern- 
ment, if  it  was  understood  that  the  annual  payment  represented, 

1  This  is  understood  to  be  the  meaning  attached  by  the  Arbitrators  to  the  words  "  occupa- 
tion urbaine." 
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prix  de  la  location,  mais  aussi  la  contrepartie  des  impdts  dont  les 
preneurs  eussent  6t6  redevables  k  raison  de  la  situation  cr66e  k 
leur  profit  par  les  baux  et  que,  par  consequent,  ils  n'auraient,  en 
cette  qualitfi,  k  supporter  que  les  impdts  et  charges  qui  6taient 
express^ment  mentionn6s  dans  les  dits  baux, 

Attendu  qu'au  reste,  il  n'est  pas  contest^  que  ce  ne  soit  Ik  le 
v6ritable  sens  de  ces  actes,  en  tant  qu'il  s'agit  des  terrains,  mais  que 
le  Gouvernement  Japonais  allfegue  que  les  baux  n'avaient  pour  objet 
que  les  terrains  nus  et  qu'il  n'admet  pas  que  les  constructions^ 
61ev6es  sur  les  terrains,  fussent  comprises  dans  les  stipulations  sur 
lesquelles  I'exemption  des  impdts  serait  fondle, 

qu'il  a  all6gu6  que  les  terrains  seuls  appartenaient  au  Gouverne- 
ment, les  constructions  6tant,  au  contraire,  la  propri6t6  des  preneurs,. 
et  qu'en  consequence  rimmunitfi  dont  il  est  question  ne  pouvait 
s'etendre  qu'aux  inuneubles  qui  n'etaient  pas  sortis  du  patrimoine 
de  TEtat, 

Attendu  que,  toutefois,  la  question  qu'il  s'agit  de  d6dder  est  celle 
de  savoir  si,  au  point  de  vue  fiscal,  les  constructions  61ev6es  sur  les 
terrains  lou6s  etaient,  de  commun  accord,  consider6es  conmie 
accessoires  de  ces  terrains,  ou  non,  et.que  la  solution  de  cette  ques- 
tion ne  depend  pas  de  distinctions  tir6es  d'une  pr6tendue  difference 
quant  k  la  propri6t6  des  immeubles, 

que  le  Tribunal  ne  saurait  done  s'arrfiter  k  la  discussion  engag^e 
k  ce  sujet  et  fond6e  sur  les  principes  du  droit  civil, 

Attendu  que  les  terrains  etaient  loues  pour  y  construire  des 
maisons,  ce  qui  est  indique,  k  la  fois,  par  la  situation  des  inmieubles 
et  par  la  nature  des  amenagements  effectues  par  le  Gouvernement 
Japonais, 

que  Tobligation  d'eriger  des  b^timents  etait,  dans  certaines  loca- 
lites,  imposee  sous  peine  de  decheance,  que  les  baiix  contenaient 
souvent  une  clause,  aux  termes  de  laquelle  les  b^timents,  qui  se 
trouveraient  sur  les  terrains,  deviendraient  la  propriete  du  Gouverne- 
ment Japonais,  au  cas  oi  le  preneur  aurait  manque  k  ses  engage- 
ments, 

Attendu  qu'il  faut  admettre  que  les  circonstances  qui  viennent 
d'etre  relatees  offrent  des  arguments  k  Tencontre  de  la  pretention 
que  le  sol  et  les  constructions  constituent,  dans  les  relations  entre  les 
parties  et  au  point  de  vue  fiscal,  des  objets  entidrement  distincts^ 
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not  only  the  rent,  but  also  the  amount  of  the  imposts  for  which 
the  lessees  would  have  been  liable,  by  reason  of  the  position 
created  in  their  favour  imder  the  leases,  and  that,  in  consequence, 
they  would,  as  lessees,  only  have  to  pay  the  imposts  and  charges 
expressly  mentioned  in  the  said  leases ; 

Whereas,  moreover,  it  is  not  disputed  that  this  is  the  true  meaning 
of  these  instruments  as  far  as  the  land  is  concerned,  but  the  Japanese 
Government  allege  that  the  leases  only  applied  to  the  naked  land, 
and  they  do  not  admit  that  buildings  erected  on  the  land  were 
included  in  the  stipulations  upon  which  the  exemption  from  im- 
posts is  said  to  be  founded,  alleging  that  the  land  alone  belongs  to 
the  Government,  the  buildings  being  on  the  other  hand  the  property 
of  the  lessees,  and  that  in  consequence  the  immunity  in  question 
could  only  extend  to  the  ground  which  had  not  ceased  to  be  the 
patrimony  of  the  State ; 

Whereas,  however,  the  question  to  be  decided  is  whether,  from 
the  fiscal  point  of  view,  the  buildings  erected  on  the  leased  land 
were,  by  conmion  accord,  considered  as  accessories  of  the  land  or 
not,  and  the  solution  of  this  question  does  not  depend  upon  distinc- 
tions drawn  from  an  alleged  difference  as  to  the  ownership  of  the 
property ; 

Whereas,  the  Tribimal  cannot  therefore  pay  regard  to  the  dis- 
cussion raised  on  this  subject  and  based  upon  principles  of  civil  law ; 

Whereas,  the  land  was  leased  for  building  purposes,  which  is 
indicated  both  by  the  situation  of  the  ground  and  by  the  nature  of 
the  measures  taken  for  its  management  by  the  Japanese  Govern- 
ment; 

Whereas,  the  obligation  to  erect  buildings  was  imposed  in  certain 
localities,  on  pain  of  forfeiture,  and  the  leases  often  contained  a 
clause,  by  the  terms  of  which  buildings  on  the  land  were  to  become 
the  property  of  the  Japanese  Government,  in  the  event  of  the  lessee 
not  carrying  out  his  engagements ; 

Whereas,  it  must  be  admitted  that  the  circumstances  thus  re- 
corded constitute  arguments  against  the  plea  that  the  ground  and 
buildings  form  entirely  separate  objects  in  the  relations  between 
the  parties  and  from  the  fiscal  point  of  view ; 
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Attendu  qu'en  intervenant  aux  dits  actes,  le  Gouvemement  du 
Japon  a  agi,  non  seulement  en  propri6taire  des  terrains  donn6s  en 
location,  mais  aussi  comme  invest!  du  pouvoir  souverain  du  pays, 

Attendu  que  la  volont6  des  parties  faisait,  par  consequent,  la  loi 
en  la  matifere  et  que,  pour  6tablir  comment  les  actes  ont  6t6  r6elle- 
ment  interpr6t6s,  il  faut  s'en  rapporter  au  traitement  auquel  les 
detenteurs  des  terrains  ont  6t6,  au  point  de  vue  des  impdts, 
soumis,  en  fait,  dans  les  diff6rentes  localit6s, 

Attendu,  k  cet  6gard,  qu'il  est  constant  que,  suivant  une  pratique 
qui  n'a  pas  vari6  et  qui  a  exist6  durant  une  longue  s6rie  d'ann^es, 
non  seulement  les  terrains  en  question,  mais  aussi  les  bd,timents 
61ev6s  sur  ces  terrains,  ont  6t6  exemptes  de  tous  imp6ts,  taxes, 
charges,  contributions  ou  conditions  autres  que  ceux  express6ment 
stipul6s  dans  les  baux  k  perp6tuit6, 

Attendu  que  le  Grouvemement  du  Japon  soutient,  il  est  vrai,  que 
cet  6tat  de  choses,  de  m£me  que  rimmimit^  fiscale  dont  jouissaient 
en  g6n6ral  les  6trangers  dans  le  pays,  n'6tait  dd  qu'^  la  drconstance 
que  les  tribunaux  consulaires  refusaient  de  donner  la  sanction 
nficessaire  aux  lois  fiscales  du  pays, 

Attendu  que,  toutefois,  cette  pretention  est  d6pourvue  de  preuves 
et  qu'il  n'est  pas  mfime  all6gu6  que  le  Gouvemement  Japonais  ait 
jamais  fait,  vis  k  vis  des  Gouvemements  d'AUemagne,  de  France  et 
de  Grande  Bretagne,  des  r6serves  k  Teflfet  de  maintenir  les  droits 
qu'il  dit  avoir  6t6  les6s, 

que,  bien  qu'il  ait  6t6  all6gu6  que  rimmunitfi  dont  les  6trangers 
jouissaient,  en  fait,  au  point  de  vue  des  impdts,  sous  le  regime  des 
andens  traites,  6tait  g6n6rale  et  qu'elle  s'6tendait  aux  etrangers 
r6sidant  en  dehors  des  concessions  en  question,  il  r6sulte  pourtant 
des  renseignements  foumis  au  sujet  de  d6tenteurs  d'immeubles  — 
terrains  et  maisons  —  k  Hiogo,  que  ladite  rSgle  n'a  pas  6t6  d'une 
application  imiverselle, 

que,  dans  tous  les  cas,  la  situation  de  fait  n'est  pas  douteuse,  de 
quelque  fajon  qu'on  Texplique, 

Attendu,  au  point  de  vue  de  Tinterprfitation  des  dispositions  des 
nouveaux  traitfis  au  sujet  desquelles  il  y  a  contestation  entre  les 
Parties, 

que  la  r6daction  de  Tarticle  i8  du  trait6  entre  la  Grande  Bretagne 
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Whereas,  in  becoming  a  party  to  the  said  instruments  the  Govern- 
ment of  Japan  acted  not  only  as  proprietor  of  the  land  leased,  but 
also  as  being  invested  with  the  sovereign  power  of  the  country ; 

Whereas,  the  will  of  the  parties  consequently  formed  the  law  in 
the  matter  and,  in  order  to  ascertain  how  the  instruments  have 
really  been  interpreted,  it  is  necessary  to  refer  to  the  treatment  to 
which  the  holders  of  the  land  have  in  fact  been  subjected  in  the 
different  localities,  in  regard  to  the  imposts ; 

Whereas,  in  this  respect,  it  is  unquestionable  that,  in  accordance 
with  a  practice  which  has  not  varied  and  which  has  existed  for  a 
long  series  of  years,  not  only  the  land  in  question,  but  also  the 
buildings  erected  on  the  land,  have  been  exempt  from  all  imposts, 
taxes,  charges,  contributions,  or  conditions  whatsoever,  other  than 
those  expressly  stipulated  in  the  leases  in  perpetuity ; 

Whereas,  the  Government  of  Japan  maintains,  it  is  true,  that  this 
state  of  things,  as  well  as  the  fiscal  immunity  enjoyed  in  general 
by  foreigners  in  the  country,  was  only  due  to  the  drcmnstance  that 
the  Consular  Tribunals  refused  to  give  the  necessary  sanction  to  the 
fiscal  laws  of  the  cbuntry^  ^ 

Whereas,  however,  this  claim  is  devoid  of  proof,  and  it  is  not  even 
alleged  that  the  Japanese  Government  ever  made  reservations  to 
the  Governments  of  Germany,  France,  and  Great  Britain,  such  as 
to  maintain  the  rights  which  they  say  were  violated ; 

Whereas,  although  it  had  been  alleged  that  the  immunity  from 
imposts,  enjoyed  in  fact  by  foreigners  imder  the  old  Treaties,  was 
general,  and  that  it  extended  to  foreigners  residing  outside  the 
Concessions  in  question,  information  supplied  respecting  the  holders 
of  real  estate,  land,  and  houses,  at  Hiogo,  shows  that  the  said  rule 
has  not  been  applied  universally,  and  in  any  case,  the  actual  situa- 
tion is  not  in  doubt,  however  it  may  be  explained ; 

Whereas,  as  regards  the  interpretation  of  the  provisions  of  the 
new  Treaties  on  the  subject  of  which  the  parties  are  in  disagreement; 

The  drawing  up  of  Article  XVIII  of  the  Treaty  between  Great 
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et  le  Japon  —  trait6  ant6rieur  aux  deux  autres  —  avait  6t6  pr6c6d6e 
de  propositions  tendant  k  mettre  les  Strangers,  d6tenteurs  de  ter- 
rains, sur  le  m6me  pied  que  les  sujets  japonais,  tant  au  point  de 
vue  de  la  propri6t6  des  immeubles  qui  leur  avaient  6t6  conc6d6s  en 
location  que  pour  ce  qui  conceme  le  paiement  de  taxes  et  d'impdts, 
mais  qu'on  est  ensuite  tomb£  d'accord  sur  le  maintien  du  regime 
qui  jusqu'alors  avait  6t6  pratiqu6, 

que  le  Gouvemement  Japonais  pr6tend,  il  est  vrai,  que  la 
question  de  maintenir  le  sUUus  quo  ne  se  rapportait  qu'aux  terrains, 
mais  que  cette  pretention  ne  se  trouve  pas  justifi6e  par  les  expres- 
sions employees  au  cours  des  n6gociations, 

qu'au  contraire,  le  repr&entant  du  Gouvemement  Japonais  qui  a 
pris  rinitiative  pour  arriver  k  un  accord  dans  ce  sens  s'est  bom6  k 
proposer  le  maintien  du  sUUi^  quo  dans  les  concessions  6trangdres 
(maintenance  of  the  status  quo  in  the  foreign  settlements), 

qu'il  n'est  pas  k  pr6simier  que  le  d£16gu6  de  la  Grande  Bretagne, 
en  pr6sentant  un  projet  eiabor6  sur  la  base  de  ladite  proposition,  ait 
entendu  faire  une  restriction  concemant  les  constructions,  que  cela 
ne  r6sulte,  ni  des  mots  ins6r6s  dans  le  proc^-verbal,  ni  du  contenu 
de  Tarticle  par  lui  propos6, 

que,  pour  maintenir  int6gralement  le  status  qub,  il  ne  suffirait  pas 
d'admettre  que  rimmimit^  fiscale,  qui  jusqu'i  cette  ^poque  s'6ten- 
dait,  tant  sur  les  terrains  que  sur  les  constructions,  dans  les  quar- 
tiers  Strangers,  serait  maintenue  pour  le  sol  seulement  et  qu'elle 
cesserait  d'exister  pource  qui  conceme  les  maisons, 

qu'il  doit  surtout  en  6tre  ainsi  lorsqu'on  considdre  que,  pour  se 
conformer  k  ce  qui  Stait  convenu,  les  Parties  ne  se  sont  pas  bom6es  k 
formuler  une  disposition  au  sujet  de  la  confirmation  des  baux,  mais 
qu'elles  ont  ajoute  qu'aucunes  conditions,  sauf  celles  contenues 
dans  les  baux  en  vigueur,  ne  seront  impos6es  relativement  k  une  telle 
propriet6  (no  conditions  whatsoever  other  than  those  contained  in  such 
existing  leases  shall  be  imposed  in  respect  of  such  property), 

que  cette  demiSre  clause  est  r6dig6e  d'une  fa^on  encore  plus 
explidte  dans  le  trait6  avec  la  France, 

Attendu  qu'au  surplus,  dans  les  clauses  dont  il  s'agit,  les  Puis- 
sances n'ont  pas  parl6  de  terrains,  comme  elles  auraient  dfi  n6ces- 
sairement  le  faire  si  Timmunitfi,  contrairement  a  ce  qui  avait  6te 
pratique  jusque  li,  avait  dH  6tre  restreinte  aux  terrains. 
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Britain  and  Japan  —  which  Treaty  was  concluded  earlier  than  the 
two  others  —  was  preceded  by  proposals  tending  to  place  foreigners 
holding  land  on  the  same  footing  as  Japanese  subjects,  both  with 
regard  to  the  ownership  of  the  real  property  which  had  been  leased 
to  them  and  with  regard  to  the  payment  of  taxes  and  imposts,  but 
it  was  finally  agreed  to  maintain  the  system  in  practice  up  to  that 
time; 

The  Japanese  Government,  it  is  true,  contend  that  the  question 
of  maintaining  the  sUUus  quo  only  referred  to  the  land,  but  this 
contention  is  not  borne  out  by  the  expressions  used  in  the  course  of 
the  negotiations. 

On  the  contrary,  the  Representative  of  the  Japanese  Government, 
who  took  the  initiative  in  coming  to  an  agreement  in  this  sense, 
confined  himself  to  proposing  the  '^  maintenance  of  the  status  quo 
in  the  foreign  settlements;" 

It  cannot  be  supposed  that  the  British  Delegate,  in  presenting  a 
draft  drawn  up  on  the  basis  of  the  said  proposal,  intended  that  a 
reservation  should  be  made  with  regard  to  buildings,  and  that  does 
not  follow,  either  from  the  words  inserted  in  the  record  of  proceed- 
ings, or  from  the  contents  of  the  Article  proposed  by  him  ; 

To  maintain  this  status  quo  in  its  integrity,  it  would  not  suffice  to 
allow  that  the  fiscal  immunity,  which  up  to  that  time  extended  both 
to  the  land  and  to  the  buildings  in  the  foreign  settlements,  should 
be  maintained  for  the  land  only,  and  that  it  should  cease  to  apply 
to  the  houses; 

This  must  above  all  be  so  when  it  is  considered  that,  in  order 
to  conform  to  what  had  been  agreed  upon,  the  Parties  did  not 
confine  themselves  to  formulating  a  provision  on  the  subject  of  the 
confirmation  of  the  leases,  but  they  added  "that  no  conditions 
whatsoever  other  than  those  contained  in  such  existing  leases  shall 
be  imposed  in  respect  of  such  property" ; 

This  latter  clause  is  worded  even  more  clearly  in  the  Treaty  with 
France ; 

Whereas,  moreover,  in  the  clauses  in  question,  the  Powers  have 
not  spoken  of  land,  as  they  must  necessarily  have  done  if  the  im- 
munity, contrary  to  the  practice  obtaining  up  to  then,  was  to  be 
restricted  to  the  land : 
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qu'elles  ont,  au  contraire,  empIoy6  des  expressions  assez  larges 
pour  comprendre  dans  son  ensemble  la  situation  faite  par  les  baux 
aux  preneurs, 

Attendu  que  le  Tribunal  ne  saurait,  non  plus,  admettre  que  les 
notes  6cliang6es  entre  les  Gouvemements  d'Allemagne  et  du  Japon, 
au  moment  de  la  conclusion  du  nouveau  trait6,  contiennent  des 
explications  de  nature  k  placer  TAllemagne  dans  des  conditions  moins 
avantageuses  que  les  deux  autres  Puissances, 

que  le  Gouvemement  du  Japon  a  surtout  voulu  tirer  argument 
de  ce  que  le  Gouvemement  Allemand  a  fond6  TimmunitS  fiscale  sur 
ce  qu'il  est  interdit  aux  6trangers  d'acqu6rir  la  propri6t6  de  terrains 
situ6s  au  Japon,  mais  qu'd,  cet  6gard  il  faut  consid6rer  qu'en  fait 
les  constructions  avaient  toujours  eu  le  caract^re  de  d6pendances  des 
terrains  au  point  de  vue  des  imp6ts,  et  qu'il  n'est  pas  k  pr&umer  que 
le  Gouvemement  Allemand  ait  entendu  renoncer  aux  avantages 
consentis  en  faveur  de  la  Grande  Bretagne  par  le  nouveau  trait6,  ce 
qui  serait  d'ailleurs  en  contradiction  avec  la  clause  assurant  k 
I'Allemagne  le  traitement  de  la  nation  la  plus  favoris6e, 

Par  Ces  Motips: 

Le  Tribimal  d'Arbitrage,  k  la  majoritfi  des  voix,  d6cide  et  d6clare :  — 

Les  dispositions  des  iraiUs  et  autres  engagements  mention' 
n6s  dans  les  protocoles  d' arbitrage  n^exemptent  pas  seulement 
les  terrains  possedis  en  vertu  des  baux  perpStuels  concidis 
par  le  Gouvemement  Japonais  ou  en  son  nom,  mais  elles 
exemptent  les  terrains  et  les  bdtiments  de  toute  nature  con- 
struits  ou  qui  pourraient  etre  construits  sur  ces  terrains, 
de  tous  impSts,  taxes,  charges,  contributions  ou  conditions 
quelconques  autres  que  ceux  expresshnent  stipuUs  dans 
les  baux  en  question. 

Fait  k  La  Haye,  dans  THdtel  de  la  Cour  permanente  d'Arbitrage, 

le  22  mai  1905. 

(signi)  G.  Gram 

(  „  )    L.  Renault 

Au  moment  de  proc6der  k  la  signature  de  la  pr6sente  Sentence 
arbitrale,  usant  de  la  facultd  que  me  conf^re  Particle  52,  alin6a  2, 
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Whereas,  on  the  contrary,  they  used  expressions  wide  enough 
to  include  the  whole  situation  created  by  the  leases  for  the  lessees ; 

Whereas,  the  Tribunal  cannot,  moreover,  admit  that  the  notes 
exchanged  between  the  Governments  of  Grermany  and  Japan,  at 
the  time  the  new  Treaty  was  concluded,  contain  expressions  calcu- 
lated to  place  Germany  in  a  less  advantageous  position  than  the 
two  other  Powers; 

The  Government  of  Japan  have,  above  all,  endeavored  to  adduce 
an  argument  from  the  fact  that  the  Grerman  Government  have 
based  fiscal  immunity  upon  the  ground  that  foreigners  are  pro- 
hibited from  acquiring  ownership  of  land  situated  in  Japan,  but 
in  this  respect  it  must  be  considered  that  in  fact  the  buildings  had 
always  had  the  character  of  dependencies  of  the  land  in  regard  to 
imposts,  and  it  cannot  be  supposed  that  the  (jerman  Government 
intended  to  renounce  privileges  conceded  to  Great  Britain  by  the 
new  Tteaty,  which  would  besides  be  incompatible  with  the  clause 
securing  most-favored-nation  treatment  to  Germany; 

For  these  Reasons: 

The  Tribunal  of  Arbitration,  by  a  majority  of  votes,  decides  and 
declares : 

The  provisions  of  the  Treaties  and  other  engagements  mentioned 
in  the  Protocols  of  Arbitration  exempt  not  only  the  land  held  in  virttie 
of  the  leases  in  perpetuity  granted  by  or  on  behalf  of  the  Government  of 
Japan,  but  they  exempt  the  land  and  buildings  of  every  description 
constructed  or  which  may  hereafter  be  constructed  on  such  landy  from 
all  imposts,  taxes,  charges,  contributions,  or  conditions  whatsoever, 
other  than  those  expressly  stipulated  in  the  leases  in  question. 

Done  at  The  Hague,  at  the  Permanent  Court  of  Arbitration^ 
the  22nd  May,  1905. 

(Signed)  G.  Gram 
(Signed)  L.  Renault 

At  the  moment  of  proceeding  to  the  signature  of  the  present 
Award,  making  use  of  the  power  conferred  on  me  by  Article  LII, 
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de  la  Convention  pour  U  reglement  pacifique  des  conflits  internationauXf 
conclue  k  La  Haye  le  29  juillet  1899,  je  tiens  k  constater  mon  dis^ 
sentiment  absolu  avec  la  majorit6  du  Tribunal,  en  ce  qui  conceme 
les  motifs  comme  le  dispositif  de  la  Sentence. 

(signi)  I.  MoTONO 
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I>aragraph  2  of  the  Convention  for  the  Pacific  Adjustment  of 

International  Disputes,  concluded  at  The  Hague  on  the  29th  July, 

1899,  I  desire  to  place  on  record  my  entire  disagreement  with 

the  majority  of  the  Tribunal,  both  as  regards  the  argument  and 

the  conclusion. 

.(Signed)  I.  Motono 


IV 
FRANCE  AND   GREAT  BRITAIN 

RIGHT  OF  MUSCAT  DHOWS  TO  FLY  FLAG 

CoicpROias,  October,  13,  1904 

Sessions,  July  25,  1905-AuGUST  2,  1905,  The  Hague 

Award,  August  8,  1905 

Arbitrators,  Lahmasch,  Fuller,  de  Savornin,  Lohman 

COMPROMIS  ARBITRAL  CONCLU  A  LONDRES  LE  13  OCTOBRE  1904, 
ENTRE  LA  FRANCE  ET  LA  GRANDE  BRETAGNE,  CONCERNANT  LE 
DIFFEREND  ENTRE  CES  DEUX  PUISSANCES  A  PROPOS  DES  BOUTRES 

DE  MASCATE 

Attendu  que  le  Gouvemement  Fran^ais  et  celui  de  Sa  Majest6 
Britannique  ont  jug6  convenable,  pair  la  Declaration  du  10  mars 
1862,  „de  s'engager  rfidproquement  k  resj)ecter  rind6pendance'' 
de  Sa  Hautesse  le  Sultan  de  Mascate ; 

Attendu  que  des  difficxiltfis  se  sont  61ev6es  sur  la  port6e  de  cette 
D6claration  relativement  k  la  d61ivrance,  par  la  R6publique  Fran- 
(aise,  k  certains  sujets  de  Sa  Hautesse  le  Sultan  de  Mascate  de  pieces 
les  autorisant  k  arborer  le  pavilion  Fran^ais,  ainsi  qu'au  sujet  de 
la  nature  des  privileges  et  immunites  revendiqu6s  par  les  sujets  de 
Sa  Hautesse,  propri6taires  ou  commandants  de  boutres  („dhows'0 
qui  sont  en  possession  de  semblables  pieces  ou  qui  sont  membres  de 
r6quipage  de  ces  boutres  et  leurs  families,  particulierement  en  ce  qui 
conceme  le  mode  suivant  lequel  ces  privileges  et  ces  immunitSs 
affectent  le  droit  de  juridiction  de  Sa  Hautesse  le  Sultan  sur  ses  dits 
sujets : 

Les  soussign6s,  diiment  autorisSs  k  cet  eflfet  par  leurs  Gouveme- 
ments  respectifs,  conviennent,  par  les  pr6sentes,  que  ces  difficult^ 
seront  tranchees  par  voie  d'arbitrage  conform6ment  k  TArticle  I  de 
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AGREEMENT  BETWEEN  GREAT  BRITAIN  AND  FRANCE,  REFERRING 
TO  ARBITRATION  THE  RIGHT  OF  CERTAIN  MUSCAT  DHOWS  TO  FLY 
THE  FRENCH  FLAG  SIGNED  AT  LONDON,  OCTOBER  13,  1904 

Whereas  the  Government  of  His  Britannic  Majesty  and  that  of 
the  French  R!epublic  have  thought  it  right,  by  the  Declaration 
of  the  loth  March  1862,  "to  engage  reciprocally  to  respect  the  in- 
dependence" of  His  Highness  the  Sultan  of  Muscat ; 

And  whereas  difficulties  as  to  the  scope  of  that  Declaration  have 
arisen  in  relation  to  the  issue,  by  the  French  Republic,  to  certain 
subjects  of  His  Highness  the  Sultan  of  Muscat  of  papers  authorizing 
them  to  fly  the  French  flag,  and  also  as  to  the  nature  of  the  privileges 
and  inunimities  claimed  by  subjects  of  His  Highness  who  are  owners 
or  masters  of  dhows  and  in  possession  of  such  papers  or  are  mem- 
bers of  the  crew  of  such  dhows  and  their  families,  especially  as  to 
the  manner  in  which  such  privileges  and  immimities  affect  the  juris- 
diction of  His  Highness  the  Sultan  over  his  said  subjects : 

The  Undersigned,  being  duly  authorized  thereto  by  their  respec- 
tive Governments,  hereby  agree  that  these  questions  shall  be  de- 
termined by  reference  to  arbitration,  in  accordance  with  the  provi- 
sions of  Article  I  of  the  Convention  concluded  between  the  two 

6s 
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la  Convention  intervenue  entre  les  deux  pays,  le  14  octobre  dernier, 
et  que  la  d6dsion  du  Tribunal  de  La  Haye  sera  d6finitive. 
n  est  aussi  convenu  par  les  pr£sentes  de  ce  qui  suit : 

Article  I 

Chacune  des  Hautes  Parties  Contractantes  nommera  un  Arbitre, 
et  ces  deux  Arbitres  ensemble  choisiront  xin  Surarbitre ;  si,  dans  le 
d61ai  d'xin  mois  k  partir  de  leur  nomination,  ils  ne  peuvent  tomber 
d'accord,  le  choix  d'un  Surarbitre  sera  confi6  k  Sa  Majest6  le  Roi 
d'ltalie.  Les  Arbitres  et  le  Surarbitre  ne  seront  pas  sujets  ou  cito- 
yens  de  Tune  ou  Tautre  des  Hautes  Parties  Contractantes  et  seront 
choisis  parmi  les  membres  de  la  Cour  de  La  Haye. 

Article  II 

Chacune  des  Hautes  Parties  Contractantes  devra,  dans  im  d61ai 
de  trois  mois  apr^  la  signature  du  pr6sent  Compromis,  remettre  k 
chaque  membre  du  Tribunal  constitu6  par  les  pr6sentes,  et  k  Tautre 
Partie,  xm  M6moire  6crit  ou  imprim£  exposant  et  motivant  sa  re- 
clamation et  im  dossier  6crit  ou  imprim6  contenant  les  dociunents  ou 
toutes  autres  pieces  probantes  6crites  ou  imprim6es  sur  lesquelles  il 
s'appuie. 

Dans  les  trois  mois  de  la  remise  des  dits  M6moires,  chacune  des 
Hautes  Parties  remettra  k  chaque  membre  du  Tribunal  et  k  Tautre 
Partie  un  Contre-M6moire  6crit  ou  imprime,  avec  les  pieces  k 
I'appui. 

Dans  le  mois  de  la  remise  des  Contre-M6moires,  chaque  Partie 
pourra  remettre  k  chaque  Arbitre  et  k  Tautre  Partie  des  conclusions 
6crites  ou  imprim6es,  k  Tappui  des  propositions  qu'elle  aurait  mises 
en  avant. 

Les  d61ais  fixes  par  le  present  Compromis  pour  la  remise  du 
Mfimoire,  du  Contre-M6moire,  et  des  conclusions  pourront  fitre 
prolong6s  d'xm  commim  accord  par  les  Parties  Contractantes. 

Article  IH 

Le  Tribunal  se  r6unira  k  La  Haye,  dans  la  quinzaine  de  la  remise 
des  Arguments. 
Chaque  Partie  sera  repr6sent6e  par  un  Agent. 
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countries  on  the  14th  October  last,  and  that  the  decision  of  The 
Hague  Tribunal  shall  be  final. 
It  is  also  hereby  agreed  as  follows : 

Article  I 

Each  of  the  High  Contracting  Parties  shall  nominate  one  Arbi- 
trator, and  these  two  Arbitrators  shall  together  choose  an  Umpire ; 
if  they  cannot  agree  within  one  month  from  the  date  of  their  appoint- 
ment, the  choice  of  an  Umpire  shall  be  entrusted  to  His  Majesty 
the  King  of  Italy.  The  Arbitrators  and  the  Umpire  shall  not  be 
subjects  or  citizens  of  either  of  the  High  Contracting  Parties,  and 
shall  be  chosen  from  among  the  members  of  The  Hague  Tribunal. 

Article  II 

Each  of  the  High  Contracting  Parties  shall,  within  three  months 
from  the  signature  of  this  Agreement,  deliver  to  each  member  of 
the  Tribunal  hereby  constituted,  and  to  the  other  Party,  a  written 
or  printed  Case  setting  forth  and  arguing  its  claims,  and  a  written 
or  printed  file  containing  the  documents  or  any  other  evidence  in 
writing  or  print  on  which  it  relies. 

Within  three  months  after  the  delivery  of  the  abovfe-mentioned 
Cases,  each  of  the  High  Contracting  Parties  shall  deliver  to  each 
member  of  the  Tribunal,  and  to  the  other  Party,  a  written  or  printed 
Counter-Case,  with  the  documents  which  support  it. 

Within  one  month  after  the  delivery  of  the  Counter-Cases,  each 
Party  may  deliver  to  each  Arbitrator  and  to  the  other  Party  a 
written  or  printed  argument  in  support  of  its  contentions. 

The  time  fixed  by  this  Agreement  for  the  delivery  of  the  Case, 
Counter-Case,  and  Argument  may  be  extended  by  the  mutual  con- 
sent of  the  High  Contracting  Parties.^ 

Article  in 

The  Tribimal  will  meet  at  The  Hague  within  a  fortnight  of  the 
delivery  of  the  Arguments. 
Each  Party  shall  be  represented  by  one  Agent. 

>  By  agreement  of  January  13,  igos  the  time  for  delivery  was  postponed  to  February  i,  1905, 
and  by  agreement  of  May  19,  igos  the  date  of  the  delivery  was  left  to  be  fixed  by  the  Arbitral 
Tribunal. 
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Le  Tribunal  pourra,  s'il  juge  n6cessaire  de  plus  amples  6claircisse- 
ments  en  ce  qui  regarde  un  point  quelconque,  demander,  k  chaque 
Agent,  une  explication  orale  ou  par  6crit ;  mais,  en  pareil  cas,  I'autre 
Partie  aura  le  droit  de  rfipliquer. 

Article  IV 

La  decision  du  Tribunal  sera  rendue  dans  les  trente  jours  qui 
suivront  sa  reunion  k  La  Haye  ou  la  remise  des  explications  qui 
auraient  6t6  foumies  k  sa  demande,  k  moins  que,  k  la  requfite  du 
Tribunal,  les  Parties  Contractantes  ne  conviennent  de  prolonger  le 
d61ai. 

Article  V 

Les  dispositions  de  la  Convention  de  La  Haye,  du  29  juillet  1899, 
s'appliqueront  k  tousles  points  non  pr6vuspar  le  present  Compromis. 

Fait,  en  double  exemplaire,  k  Londres,  le  13  octobre  1904. 

(L.-5.)    Paul  Cambon 
(L.-5.)    Lansdowne 


SENTENCE  DU  TRIBUNAL  D'ARBITRAGE  CONSTITUE  EN    VERTU  DU 
COMPROMIS   SIGNE  A  LONDRES   LE   13   OCTOBRE   1904  ENTRE  LA 

FRANCE  ET  LA  GRANDE  BRETAGNE 

Le  Tribunal  d'Arbitrage  constitu6  en  vertu  du  Compromis  conclu 
k  Londres  le  13  octobre  1904,  entre  la  France  et  la  Grande  Bretagne ; 

Attendu  que  le  Gouvemement  Franfais  et  celui  de  Sa  Majesty 
Britannique  ont  jug6  convenable,  par  la  Declaration  du  10  mars 
1862,  „de  s'engager  rfidproquement  k  respecter  Tindfipendance"  de 
Sa  Hautesse  le  Sultan  de  Mascate, 

Attendu  que  des  difiScultes  se  sont  elevees  sur  la  port6e  de  cette  * 
Declaration  relativement  k  la  dfilivrance,  par  la  R6publique  Fran- 
jaise,  k  certains  sujets  de  Sa  Hautesse  le  Sultan  de  Mascate  de  pieces 
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The  Tribunal  may,  if  they  shall  deem  further  elucidation  with 
regard  to  any  point  necessary,  require  from  either  Agent  an  oral 
or  written  statement,  but  in  such  case  the  other  Party  shall  have  the 
right  to  reply. 

Article  IV 

The  decision  of  the  Tribxmal  shall  be  rendered  within  thirty  days 
of  its  meeting  at  The  Hague  or  of  the  delivery  of  the  statements 
which  may  have  been  supplied  at  its  request,  unless,  on  the  request 
of  the  Tribxmal,  the  Contracting  Parties  shall  agree  to  extend  the 
period. 

Article  V 

On  all  points  not  covered  by  this  Agreement,  the  provisions  of 
the  Conventions  of  The  Hague  of  the  29th  July  1899,  shall  apply. 

Done  in  duplicate  at  London,  the  13th  day  of  October,  1904. 

(L.  5.)    Lansdowne 
(L.  5.)    Paul  Cambon 

[OFFICIAL  translation    OF  THE   AWARD] 

AWARD  OF  THE  TRIBUNAL  OF  ARBITRATION  CONSTITUTED  IN  VIR- 
TUE OF  THE  COMPROMIS  SIGNED  AT  LONDON  ON  OCTOBER  13,  1904, 

BETWEEN  GREAT  BRITAIN  AND  FRANCE  ^ 

The  Tribimal  of  Arbitration  constituted  in  virtue  of  the  Com- 
promis  concluded  at  London  on  October  13,  1904  between  Great 
Britain  and  France ; 

Whereas  the  Government  of  His  Britannic  Majesty  and  that 
of  the  French  Republic  have  thought  it  right  by  the  Declaration 
of  March  10,  1862  "to  engage  reciprocally  to  respect  the  independ- 
ence" of  His  Highness  the  Sultan  of  Muscat, 

Whereas  difficulties  as  to  the  scope  of  that  Declaration  have  arisen 
in  relation  to  the  issue,  by  the  French  Republic,  to  certain  subjects 
of  His  Highness  the  Sultan  of  Muscat  of  papers  authorizing  them  to 

1  The  President  of  the  Tribunal  declared  on  July  25,  igos  that  the  parties  might  use  French 
■ad  English  in  the  pleadings.  The  protocob  and  award  would  be  drawn  up  in  French  which 
would  be  oi  "authentic  value"  but  would  be  accompanied  by  an  official  English  translation. 
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les  autorisant  k  arborer  le  pavilion  Fran^ais,  ainsi  qu'au  sujet  de  la 
nature  des  privileges  et  immimit6s  revendiqufis  par  les  sujets  de  Sa 
Hautesse,  propri6taires  ou  commandants  de  boutres  („dhows")  qui 
sont  en  possession  de  semblables  pieces  ou  qui  sont  membres  de 
r6quipage  de  ces  boutres  et  leurs  families,  particulierement  en  ce  qui 
conceme  le  mode  suivant  lequel  ces  privileges  et  ces  immimit^s 
affectent  le  droit  de  juridiction  de  Sa  Hautesse  le  Sultan  sur  ses  dits 
sujets, 

Attendu  que  les  deux  Gouvemements  sont  tomb6s  d'accord  par  le 
Compromis  du  13  octobre  1904  de  faire  dfidder  ces  difficultfa  par 
voie  d'arbitrage  conformfiment  k  Particle  i  de  la  Convention  conclue 
par  les  deux  Puissances  le  14  octobre  1903, 

Attendu  qu'en  ex6cution  de  ce  Compromis  ont  6t6  nomm6s 
Arbitres, 

par  le  Gouvemement  de  Sa  Majeste  Britannique : 

Monsieur  Melville  W.  Fuller,  Chief  Justice  des  Etats-Unis 
d'AmSrique,  et 

par  le  Gouvemement  de  la  Rfipublique  Franjaise : 

Monsieur  le  Jonkheer  A.  F.  de  Savomin  Lohman,  Docteur  en  droit, 
anden  Ministre  de  Tlntfirieur  des  Pays-Bas,  anden  Professeur  k 
rUniversit6  libre  k  Amsterdam,  Membre  de  la  Seconde  Cbambre 
des  Etats-G€n6raux, 

Attendu  que  ces  Arbitres  n'etant  pas  tomb6s  d'accord  dans  le 
d61ai  d'xm  mois  k  partir  de  leur  nomination  sur  le  choix  d'xm  Surar- 
bitre,  ce  choix  fitant  d6volu  dhs  lors  en  vertu  de  Tarticle  i  du  Com- 
promis au  Roi  d'ltalie,  Sa  Majest6  a  nomm6  comme  Surarbitre : 

Monsieur  Henri  Lammasch,  Docteur  en  droit,  Professeur  de  droit 
international  k  rUniversit6  k  Vienne,  Membre  de  la  Chambre  des 
Seigneurs  du  Parlement  Autrichien, 

Attendu  que  les  M6moires,  Contre-Memoires  et  Condusions  ont 
6t6  dilment  communiqu6s  au  Tribimal  et  aux  Parties, 

Attendu  que  le  Tribunal  a  examin£  avec  soin  ces  documents^ 
et  les  observations  suppl6mentaires  qui  leur  ont  et6  pr6sent£es  par 
les  deux  Parties ; 

Quant  a  La  Premiere  Question: 
Consid6rant,  qu'en  g6n6ral  il  appartient  a  tout  Souverain  de 
didder  k  qui  il  accordera  le  droit  d'arborer  son  pavilion  et  de  fixer 
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fly  the  French  flag,  and  also  as  to  the  nature  of  the  privileges  and 
umnunities  claimed  by  subjects  of  His  Highness  who  are  owners  or 
masters  of  dhows  and  in  possession  of  such  papers  or  are  members 
of  the  crew  of  such  dhows  and  their  families,  especially  as  to  the 
manner  in  which  such  privileges  and  immunities  affect  the  juris- 
diction of  His  Highness  the  Sultan  over  his  said  subjects, 

Whereas  the  two  Governments  have  agreed  by  the  Compromis  of 
October  13,  1904  that  these  questions  shall  be  determined  by  refer- 
ence to  arbitration,  in  accordance  with  the  provisions  of  article  i 
of  the  Convention  concluded  between  the  two  Powers  on  the  14*^ 
of  October  1903, 

Whereas  in  virtue  of  that  Compromis  were  named  as  Arbitrators, 

by  the  Government  of  His  Britannic  Majesty : 

Mr.  Melville  W.  Fuller,  Chief  Justice  of  the  United  States  of 
America,  and 

by  the  Government  of  the  French  Republic : 

Jonkheer  A.  F.  de  Savomin  Lohman,  Doctor  of  Law,  former 
Minister  of  the  Interior  in  the  Netherlands,  former  Professor  at  the 
free  University  at  Amsterdam,  Member  of  the  Second  Chamber  of 
the  States-CJeneral, 

Whereas  the  two  Arbitrators  not  having  agreed  within  one  month 
from  the  date  of  their  appointment  in  the  choice  of  an  Umpire,  and 
that  choice  having  then  been  intrusted  in  virtue  of  article  i  of  the 
Compromis  to  the  King  of  Italy,  His  Majesty  has  named  Umpire : 

Mr.  H.  Lammasch,  Doctor  of  Law,  Professor  at  the  University  at 
Vienna,  Member  of  the  Upper  House  of  the  Austrian  Parliament, 

Whereas  the  Cases,  Coimter-Cases  and  Arguments  have  been 
duly  communicated  to  the  Tribunal  and  to  the  Parties, 

Whereas  the  Tribunal  has  carefully  examined  these  documents, 
and  the  supplementary  observations  which  were  delivered  to  it  by 
the  two  Parties ; 

As  To  The  First  Question: 

Whereas  generally  speaking  it  belongs  to  every  Sovereign  to  decide 
to  whom  he  will  accord  the  right  to  fly  his  flag  and  to  prescribe  the 
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les  regies  auxquelles  I'octroi  de  ce  droit  sera  soumis,  et  coiisid6rant 
qu'en  cons6quence  I'octroi  du  pavilion  Frangais  k  des  sujets  de  Sa 
Hautesse  le  Sultan  de  Mascate  ne  constitue  en  soi  aucune  atteinte 
k  rind£pendance  du  Sultan, 

Consid£rant  que  n6anmoins  un  Souverain  peut  fitre  limit6  dans 
Texercice  de  ce  droit  par  des  trait6s,  et  consid£rant  que  le  Tribunal 
en  vertu  de  Particle  48  de  la  Convention  pour  le  r^glement  padfique 
des  conflits  intemationaux  du  29  juillet  1899  et  de  I'article  5  du  Com- 
promis  du  13  octobre  1904  „est  autoris6  k  d6terminer  sa  comp£tence 
en  interpr6tant  le  compromis  ainsi  que  les  autres  trait6s  qui  peuvent 
fitre  invoqu6s  dans  la  mati^re,  et  en  appliquant  les  prindpes  du  droit 
international/'  et  qu'en  cons6quence  la  question  se  pose  sous  quelles 
conditions  les  Puissances  qui  ont  acc£d6  k  I'Acte  G£n6ral  de  la  Con- 
f6rence  de  Bruxelles  du  2  juillet  1890  concemant  la  suppression  de  la 
traitedes  esclaves  africaine,  sp£dalement  k  l'article32  de  cet  Acte,  ont 
le  droit  d'autoriser  des  navires  indigenes  k  arborer  leurs  pavilions, 

Consid6rant  que  par  I'article  32  de  cet  Acte  la  facidt6  des  Puis- 
sances Signataires  d'octroyer  leur  pavilion  k  des  navires  indig^es 
a  6t6  liniit6e  dans  le  but  de  supprimer  la  traite  des  esclaves  et 
dans  les  int6rfits  g6neraux  de  rhumanit6,  sans  faire  aucune  distinc- 
tion si  celui  qui  sollidte  le  droit  d'arborer  le  pavilion  appartient  k 
un  6tat  signataire  ou  non,  et  consid6rant  qu'en  tout  cas  la  France  est 
li£e  vis  k  vis  de  la  Grande  Bretagne  de  n'octroyer  son  pavilion  que 
sous  les  conditions  prescrites  par  cet  Acte, 

Consid£rant  que  pour  atteindre  le  but  susdit  les  Puissances  Signa- 
taires de  I'Acte  de  Bruxelles  sont  convenues  par  I'article  32,  que 
I'autorisation  d'arborer  le  pavilion  d'une  des  dites  Puissances  ne 
sera  accord6e  k  I'avenir  qu'aux  b&timents  indigtoes  qui  satisferont 
k  la  fois  aux  trois  conditions  suivantes : 

I®.  Les  armateurs  ou  propri6taires  devront  fitre  sujets  ou 
prot£g6s  de  la  Puissance  dont  ils  demandent  k  porter  les 
couleurs, 

2°.  As  seront  tenus  d'fitablir  qu'ils  possfedent  des  biens- 
fonds  dans  la  drconscription  de  I'autorit^  k  qui  est  adress6e 
leur  demande,  ou  de  foumir  une  caution  solvable  pour  la 
garantie  des  amendes  qui  pourraient  fitre  6ventuellement 
encourues, 
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rules  governing  such  grants,  and  whereas  therefore  the  granting  of 
the  French  flag  to  subjects  of  His  Highness  the  Sultan  of  Muscat 
in  itself  constitutes  no  attack  on  the  independence  of  the  Sultan, 

Whereas  nevertheless  a  Sovereign  may  be  limited  by  treaties  in 
the  exercise  of  this  right,  and  whereas  the  Tribunal  is  authorized 
in  virtue  of  article  48  of  the  Convention  for  the  pacific  settlement 
of  international  disputes  of  July  29,  1899  and  of  article  5  of  the 
Compromis  of  October  13, 1904  "to  declare  its  competence  in  inter- 
preting the  compromis  as  well  as  the  other  treaties  which  may  be 
invoked  in  the  case,  and  in  applying  the  principles  of  international 
law,"  and  whereas  therefore  the  question  arises,  xmder  what  condi- 
tions Powers  which  have  acceded  to  the  (Jeneral  Act  of  the  Brussels 
Conference  of  July  2,  1890  relative  to  the  African  Slave  Trade, 
especially  to  article  32  of  this  Act,  are  entitled  to  authorize  native 
vessels  to  fly  their  flags. 

Whereas  by  article  32  of  this  Act  the  faculty  of  the  Signatory 
Powers  to  grant  their  flag  to  native  vessels  has  been  limited  for  the 
purpose  of  suppressing  slave  trading  and  in  the  general  interests  of 
humanity,  irrespective  of  whether  the  applicant  for  the  flag  may  be- 
long to  a  state  signatory  of  this  Act  or  not,  and  whereas  at  any  rate 
France  is  in  relation  to  Great  Britain  bound  to  grant  her  flag  only 
under  the  conditions  prescribed  by  this  Act, 

Whereas  in  order  to  attain  the  above  mentioned  purpose,  the 
Signatory  Powers  of  the  Brussels  Act  have  agreed  in  its  article  32 
that  the  authority  to  fly  the  flag  of  one  of  the  Signatory  Powers 
shall  in  future  only  be  granted  to  such  native  vessels,  which  shall 
satisfy  all  the  three  following  conditions : 

1.  Their  fitters-out  or  owners  must  be  either  subjects  of 
or  persons  protected  by  the  Power  whose  flag  they  claim  to 

fly, 

2.  They  must  furnish  proof  that  they  possess  real  estate 
situated  in  the  district  of  the  authority  to  whom  their  appli- 
cation is  addressed,  or  supply  a  solvent  security  as  a  guar- 
antee for  any  fines  to  which  they  may  eventually  become 
liable. 
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3^.  Les  dits  armateurs  ou  propri^taires,  ainsi  que  le  capi- 
taine  du  bltiment,  devront  fournir  la  preuve  qu'ils  jou- 
issent  d'une  bonne  reputation  et  notamment  n'avoir  jamais 
£t6  Tobjet  d'une  condamnation  pour  fails  de  traite, 

Consid6rant  qu'i  defaut  d'une  definition  du  terme  „  prot6g6  ''dans 
I'Acte  G6n6ral  de  la  Conffirence  de  Bnixelles,  il  faut  entendre  ce 
terme  dans  le  sens  qui  correspond  le  mieux  tant  aux  intentions 
61evees  de  cette  Conference  et  de  I'Acte  Final  qui  en  est  r6sult6, 
qu'aux  principes  du  droit  international  tels  qu'ils  ont  ete  exprim6s 
dans  les  conventions  en  vigueur  k  cette  6poque,  dans  la  legislation 
nationale  en  tant  qu'elle  a  obtenu  une  reconnaissance  internationale 
et  dans  la  pratique  du  droit  des  gens, 

Consid6rant  que  le  but  de  I'article  32  susdit  est  de  n'admettre  k  la 
navigation  dans  ces  mers  inf  estees  par  la  traite  des  esclaves  que  ceux 
des  navires  indigenes  qui  sont  soumis  k  la  plus  stricte  surveillance 
des  Puissances  Signataires,  condition  dont  I'accomplissement  ne 
peut  £tre  assur6  que  si  les  propri6taires,  armateurs  et  6quipages  de 
ces  navires  sont  exclusivement  soumis  k  la  souverainete  et  k  la  juri- 
diction  de  I'Etat,  sous  le  pavilion  duquel  ils  exercent  la  navigation, 

Consid6rant  que  depuis  la  restriction  que  le  terme  „prot6g6"  a 
subie  en  vertu  de  la  legislation  de  la  Porte  Ottomane  en  1863,  1865 
et  1869,  spficialement  de  la  loi  Ottomane  du  23  sefer  1280  (aofit 
1863),  implicitement  acceptfie  par  les  Puissances  qui  jouissent  du 
droit  des  capitulations,  et  depuis  le  trait6  conclu  entre  la  France  et 
le  Maroc  en  1863,  auquel  ont  acc6d6  un  grand  nombre  d'autres  Puis- 
sances et  qui  a  obtenu  la  sanction  de  la  Convention  de  Madrid  du 
30  juiUet  1880,  le  terme  „proteg6"  n'embrasse  par  rapport  aux  Etats 
k  capitulations  que  les  cat6gories  suivantes :  i®.  les  personnes  sujets 
d'un  pays  qui  est  sous  le  protectorat  de  la  Puissance  dont  elles  r6- 
clament  la  protection,  2®.  les  individus  qui  correspondent  aux  cate- 
gories 6num6r6es  dans  les  traites  avec  le  Maroc  de  1863  et  de  1880  et 
dans  la  loi  Ottomane  de  1863,  3®.  les  personnes,  qui  par  un  traits 
special  ont  6t6  reconnues  conmie  „prot6g6s,"  telles  que  celles  6nu- 
mfirees  par  I'article  4  de  la  Convention  Franco-Mascataise  de  1844  et 
4®.  les  individus  qui  peuvent  6tablir  qu'ils  ont  6t6  consid6r6s  et 
traites  comme  prot6g6s  par  la  Puissance  en  question  avant  l'ann6e 
dans   laquelle   la  cr6ation  de  nouveaux  prot£g6s   fut  r6gl6e  et 
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3.  Such  fitters-out  or  owners,  as  well  as  the  captain  of  the 
vessel,  must  furnish  proof  that  they  enjoy  a  good  reputa- 
tion, and  especially  that  they  have  never  been  condemned 
for  acts  of  slave  trade, 

Whereas  in  default  of  a  definition  of  the  term  "prot6g6"  in  the 
General  Act  of  the  Brussels  Conference  this  term  must  be  under- 
stood in  the  sense  which  corresponds  best  as  well  to  the  elevated 
aims  of  the  Conference  and  its  Final  Act,  as  to  the  principles  of  the 
law  of  nations,  as  they  have  been  expressed  in  treaties  existing  at 
that  time,  in  intemationaUy  recognized  legislation  and  in  interna- 
tional practice, 

Whereas  the  aim  of  the  said  article  32  is  to  admit  to  navigation 
in  the  seas  infested  by  slave  trade  only  those  native  vessels  which  are 
under  the  strictest  surveillance  of  the  Signatory  Powers,  a  condition 
which  can  only  be  secured  if  the  owners,  fitters-out  and  crews  of 
such  vessels  are  exclusively  subjected  to  the  sovereignty  and  juris- 
diction of  the  State,  imder  whose  flag  they  are  sailing, 

Whereas  since  the  restriction  which  the  term  *' protege"  imder- 
went  in  virtue  of  the  legislation  of  the  Ottoman  Porte  of  1863,  1865 
and  1869,  especially  of  the  Ottoman  law  of  23  Sefer  1280  (August 
1863)  implicitly  accepted  by  the  Powers  who  enjoy  the  rights  of 
capitulations,  and  since  the  Treaty  concluded  between  France  and 
Morocco  in  1863,  to  which  a  great  niraiber  of  other  Powers  have 
acceded  and  which  received  the  sanction  of  the  Convention  of 
Madrid  of  July  30,  1880,  the  term  "prot6g6''  embraces  in  relation 
to  States  of  capitulations  only  the  following  classes  i^.  persons  being 
subjects  of  a  coiintry  which  is  under  the  protectorate  of  the  Power 
whose  protection  they  claim,  2®.  individuals  corresponding  to  the 
classes  enumerated  in  the  treaties  with  Morocco  of  1863  and  1880 
and  in  the  Ottoman  law  of  1863,  3®.  persons,  who  under  a  special 
treaty  have  been  recognized  as  "prot6g6s"  like  those  enumerated 
by  article  4  of  the  French  Muscat  Convention  of  1844  and  4®.  those 
individuals  who  can  establish  that  they  had  been  considered  and 
treated  as  "prot6g6s"  by  the  Power  in  question  before  the  year  in 
which  the  creation  of  new  "proteges"  was  regulated  and  limited. 
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limit6e,  c*est-i-dire  avant  Tannfie  1863,  ces  individus  n'ayant  pas 
perdu  leur  st(Uus  une  fois  16gitiinement  acquis, 

Consid6rant  que,  quoique  les  Puissances  n'aient  renonc6  expressis 
verbis  k  Texerdce  du  pr6tendu  droit  de  cr6er  des  prot6g&  en  nombre 
illimit6  que  par  rapport  k  la  Turquie  et  au  Maroc,  n£anmoins 
I'exerdce  de  ce  pr6tendu  droit  a  6t6  abandonn6  de  m6me  par  rapport 
aux  autres  Etats  Orientaux,  I'analogie  ayant  toujours  6t6  reconnue 
conrnie  un  moyen  de  compl6ter  les  dispositions  6crites  trte  d6fectu- 
euses  des  capitulations,  en  tant  que  les  drconstances  sont  analogues, 

Consid6rant  d'autre  part  que  la  concession  de  facto  de  la  part  de 
la  Turquie,  de  transmettre  le  status  de  „prot6g6s"  aux  descendants 
de  personnes  qui  en  1863  avaient  joui  de  la  protection  d'une  Puis-  | 

sance  Clir6tienne,  ne  peut  £tre  6tendue  par  analogie  a  Mascate,  les 
drconstances  £tant  enti^rement  diff6rentes,  puisque  les  proteges 
des  Etats  Chretiens  en  Turquie  sont  d'une  race,  nationality  et  reli- 
gion diff6rentes  de  celles  de  leurs  maltres  Ottomans,  tandis  que  les 
habitants  de  Sour  et  les  autres  Mascatais  qui  pourraient  sollidter  le 
pavilion  Frangais,  se  trouvent  k  tous  ces  6gards  enti^rement  dans  la 
m£me  condition  que  les  autres  su jets  du  Sultan  de  Mascate, 

Consid6rant  que  les  dispositions  de  Particle  4  du  Trait6  Franco- 
Mascatais  de  1844  s'appliquent  seulement  aux  personnes  qui  sont 
bona  fide  au  service  des  Franf  ais,  mais  pas  aux  personnes  qui  de- 
mandent  des  titres  de  navires  dans  le  but  d'exercer  quelque  com- 
merce, 

Consid^rant  que  le  fait  d'avoir  donn£  avant  la  ratification  de  la 
Convention  de  Bruxelles  le  2  Janvier  1892  des  autorisations  d'arborer 
le  pavilion  Frangais  k  des  navires  indigenes  ne  r6pondant  pas  aux 
conditions  prescrites  par  Tarticle  32  de  cet  Acte  n'6tait  pas  en  con- 
tradiction avec  ime  obligation  Internationale  de  la  France, 

Par  Ces  Motifs, 
d6dde  et  prononce  ce  qui  suit : 

I®,  avant  le  2  Janvier  i8g2  la  France  avait  le  droit 
d^autoriser  des  navires  appartenant  d  des  sujets  de  SaHautesse 
le  Sultan  de  Mascate  d  arborer  le  pavilion  Franqais,  n^Stant 
Hie  que  par  ses  propres  Uns  et  reglements  administratifs ; 

2^,  les  boutriers,  qui  avant  i8q2  avaient  iti  autorisis  par  la 
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that  is  to  say  before  the  year  1863,  these  individuals  not  having  lost 
the  sUUus  they  had  once  legitimately  acquired, 

Whereas  that,  although  the  Powers  have  expressis  verbis  resigned 
the  exercise  of  the  pretended  right  to  create  "prot6g6s"  in  xinlimited 
number  only  in  relation  to  Turkey  and  Morocco,  nevertheless  the 
exercise  of  this  pretended  right  has  been  abandoned  also  in  re- 
lation to  other  Oriental  States,  analogy  having  always  been  recog- 
nized as  a  mean  to  complete  the  very  deficient  written  regulations 
of  the  capitulations  as  far  as  circumstances  are  analogous, 

Whereas  on  the  other  hand  the  concession  de  facto  made  by 
Turkey,  that  the  status  of  "  prot6g6s ''  be  transmitted  to  the  descend- 
ants of  persons,  who  in  1863  had  enjoyed  the  protection  of  a  Chris- 
tian Power,  cannot  be  extended  by  analogy  to  Muscat,  where  the 
circumstances  are  entirely  dissimilar,  the  **prot6g6s"  of  the  Chris- 
tian Powers  in  Turkey  being  of  race,  nationality  and  religion  different 
from  their  Ottoman  rulers,  whilst  the  inhabitants  of  Sur  and  other 
Muscat  people  who  might  apply  for  French  flags,  are  in  all  these 
respects  entirely  in  the  same  condition  as  the  other  subjects  of  the 
Sultan  of  Muscat, 

Whereas  the  dispositions  of  article  4  of  the  French-Muscat  Treaty 
of  1844  apply  only  to  persons  who  are  bona  fide  in  the  service  of 
French  subjects,  but  not  to  persons  who  ask  for  ships-papers  for  the 
purpose  of  doing  any  commercial  business. 

Whereas  the  fact  of  having  granted  before  the  ratification  of  the 
Brussels  Act  on  January  2, 1892  authorizations  to  fly  the  French  flag 
to  native  vessels  not  satisfying  the  conditions  prescribed  by  article 
32  of  this  Act  was  not  in  contradiction  with  any  international  obli- 
gation of  France, 

For  these  Reasons, 

decides  and  pronoimces  as  follows : 

I®,  before  the  2nd  of  January  i8q2  France  was  entitled  to 
authorize  vessels  belonging  to  subjects  of  His  Highness  the 
Sultan  of  Muscat  to  fly  the  French  flag  y  only  bound  by  her  own 
legislation  and  administrative  rules; 

2®.  owners  of  dhows ,  who  before  i8q2  have  been  authorized 
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France  d  arborerle  pavilion  Fran^ais,  conservent  cette  autorisa- 
lion  aussi  longtemps  que  la  France  la  continue  d  celui  qui 
Vavait  obtenue; 

f.  apres  le  2  Janvier  i8q2  la  France  n' avail  pas  le  droit 
d^autoriser  des  navires  appartenant  d  des  sujets  de  Sa 
Hautesse  le  Sultan  de  Mascate  d  arborer  le  paviUon  FranqaiSy 
que  sous  condition  que  leurs  propriitaires  ou  armateurs  * 
avaient  ou  auraient  Stabli  quHls  ont  6te  consideres  et  traitis 
par  la  France  comme  ses  „proteges^^  avant  Vafinie  i86j; 

Quant  a  la  2^^  Question: 

Considerant  que  la  situation  legale  de  navires  portant  des  pavil- 
ions Strangers  et  des  propri6taires  de  ces  navires  dans  les  eaux 
territoriales  d'un  Etat  Oriental  est  determin6e  par  les  prindpes 
gen6raux  de  juridiction,  par  les  capitulations  ou  autres  traitis 
et  par  la  pratique  qui  en  est  result6e, 

Consid6rant  que  les  termes  du  Trait6  d'Amitie  et  de  Commerce 
entre  la  France  et  Tlman  de  Mascate  du  17  novembre  1844  sont, 
surtout  en  raison  des  expressions  employees  dans  Tarticle  3  ,,Nul  ne 
pourra,  sous  aucun  pr6texte,  pen6trer  dans  les  maisons,  magasins 
et  autres  propri6tes,  poss6d6s  ou  occup6s  par  des  Frangais  ou  par 
des  personnes  au  service  des  Frangais,  ni  les  visiter  sans  le  consente- 
ment  de  Toccupant,  k  moins  que  ce  ne  soit  avec  Tintervention  du 
Consul  de  France/'  assez  larges  pour  embrasser  aussi  bien  des 
navires  que  d'autres  propri6t6s, 

Consid6rant  que,  quoiqu'il  ne  saurait  fitre  ni6  qu'en  admettant 
le  droit  de  la  France  d'octroyer  dans  certaines  circonstances  son 
pavilion  k  des  navires  indigenes  et  de  soustraire  ces  navires  k  la  visite 
par  les  autoritgs  du  Sultan  ou  en  son  nom,  la  traite  des  esclaves  est 
facilitee,  parce  que  les  marchands  d'esclaves  pour  se  soustraire  k 
la  recherche  peuvent  facilement  abuser  du  pavilion  Franjais,  la 
possibilit6  d'un  tel  abus,  qui  pent  fitre  enti^rement  supprim6  par 
Taccession  de  toutes  les  Puissances  k  Tarticle  42  de  TActe  de  Brux- 
elles,  ne  peut  exercer  aucune  influence  sur  la  decision  de  cette  affaire, 
qui  ne  doit  fetre  fondee  que  sur  des  motifs  d'ordre  juridique, 

Considerant  qu'en  vertu  des  articles  31-41  de  TActe  de  Brux- 
elles  Toctroi  du  pavilion  k  un  navire  indigene  est  strictement  limits 


V 
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by  Prance  to  fly  the  French  flag,  retain  this  authorization  as 
long  as  France  renews  it  to  the  grantee; 

J®,  after  January  2,  i8q2  France  was  not  entitled  to  author- 
ize vessels  belonging  to  subjects  of  His  Highness  the  Sultan 
of  Muscat  to  fly  the  French  flag,  except  on  condition  that  their 
owners  or  fitters-out  had  established  or  should  establish  that 
they  had  been  considered  and  treated  by  France  as  her  '^pro- 
t6gis^^  before  the  year  1863; 


As  TO  THE  2*"^  Question: 

Wh^eas  the  legal  situation  of  vessels  flying  forei^  flags  and  of 
the  owners  of  such  vessels  in  the  territorial  waters  of  an  Oriental 
State  is  determined  by  the  general  principles  of  jurisdiction,  by  the 
capitulations  or  other  treaties  and  by  the  practice  resulting  there- 
from, 

Whereas  the  terms  of  the  Treaty  of  Friendship  and  Commerce 
between  France  and  the  Iman  of  Muscat  of  November  17, 1844  are, 
particularly  in  view  of  the  language  of  article  3  "Nul  ne  pourra, 
sous  aucun  pr6texte,  p£n6trer  dans  les  maisons,  magasins  et  autres 
propri6t6s,  poss6d£s  ou  occup£s  par  des  Frangais  ou  par  des  per- 
sonnes  au  service  des  Frangais,  ni  les  visiter  sans  le  consentement  de 
I'occupant,  i  moins  que  ce  ne  soit  avec  I'intervention  du  Consul  de 
France,"  comprehensive  enough  to  embrace  vessels  as  well  as 
other  property, 

Whereas,  although  it  cannot  be  denied  that  by  admitting  the 
right  of  France  to  grant  under  certain  circumstances  her  flag  to 
native  vessels  and  to  have  these  vessels  exempted  from  visitation 
by  the  authorities  of  the  Sultan  or  in  his  name,  slave  trade  is  facili- 
tated, because  slave  traders  may  easily  abuse  the  French  flag,  for 
the  purpose  of  escaping  from  search,  the  possibility  of  this  abuse, 
which  can  be  entirely  suppressed  by  the  accession  of  all  Powers 
to  article  42  of  the  Brussels  Convention,  cannot  affect  the  decision 
of  this  case,  which  must  only  rest  on  juridical  grounds, 

Whereas  according  to  the  articles  31-41  of  the  Brussels  Act  the 
grant  of  the  flag  to  a  native  vessel  is  strictly  limited  to  this  vessel 
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k  ce  navire  et  k  son  proprigtaire  et  que  d^  lors  il  ne  peut  6tre  trans- 
mis  ou  transf6r£  k  quelque  autxe  personne  ni  k  quelque  autre  navire, 
m£me  si  celui-d  appartenait  au  m6me  propri6taire, 

Consid6rant  que  Particle  4  du  Trait6  Franco-Mascatais  assure  aux 
sujets  de  Sa  Hautesse  le  Sultan  de  Mascate  ,,qui  seront  au  service  des 
Frangais  "  la  m£me  protection  qu'aux  Frangais  eux-m£mes,mais  con- 
sid6rant  que  les  propri6taires,  commandants  et  Equipages  des  boutres 
autoris6s  k  arborer  le  pavilion  Fran^ais  n'appartiennent  pas  k  cette 
cat6gorie  de  personnes  et  encore  moins  les  membres  de  leurs  families, 

Consid6rant  que  le  fait  de  soustraire  ces  personnes  k  la  souve- 
rainet6,  sp6cialement  k  la  juridiction,  de  Sa  Hautesse  le  Sultan  de 
Mascate  serait  en  contradiction  avec  la  Declaration  du  10  mars 
1862,  par  laquelle  la  France  et  la  Grande  Bretagne  se  sont  engagfes 
r6ciproquement  k  respecter  Tindfipendance  de  ce  Prince, 

Par  Ces  Motifs, 
dedde  et  prononce  ce  qui  suit : 

i^.  les  boutres  {y,dhows^^)  de  Mascate  qui  oni  Hi  autorisis 
ainsiquHl  a  U6  indiqui  ci-dessus,  d  arborer  le  pavilion  Fran^ais 
ont  dans  les  eaux  territoriales  de  Mascate  le  droit  d  Vinviolabil- 
it6,  rSglie  par  le  Traiti  Franco-Mascatais  duiy  novembre  1844; 

2®.  Vautorisation  d^ arborer  le  paviUon  Franqais  ne  peut  itre 
transmise  ou  transfirie  d  quelque  autre  personne  ou  d  quelque 
autre  boutre  {^^dhow^^),  meme  si  celui-ci  appartenait  au  mime 
proprietaire  ; 

f,  les  sujets  du  Sultan  de  Mascate,  qui  sont  propriitaires 
ou  commandants  de  boutres  {„dhows'^)  autorisis  d  arborer  le 
pavilion  Franqais  ou  qui  sont  membres  des  iquipages  de  tels 
boutres  ou  qui  appartiennent  d  leurs  families  nejouissent  en 
consiquence  de  ce  fait  d^aucun  droit  d^exterritorialitS,  qui 
pourrait  les  exempter  de  la  souveraineti,  spicialement  de  la 
juridiction,  de  Sa  Hautesse  le  Sultan  de  Mascate. 

Fait  k  La  Haye,  dans  THdtel  de  la  Cour  permanente  d'Arbitrage, 

le  8  aoiit  1905. 

(signi)    H.  Lammasch 

"        Melville  W.  Fuller 

"        A.  F.  DE  Savornin  Lohman 
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and  its  owner  and  therefore  not  transmissible  or  transferable  to  any 
other  person  or  to  any  other  vessel,  even  if  belonging  to  the  same 
owner, 

Whereas  article  4  of  the  French-Muscat  Treaty  of  1844  grants  to 
those  subjects  of  His  Highness  the  Sultan  of  Muscat  ''qui  seront  au 
service  des  Franjais"  the  same  protection  as  to  the  French  them- 
selves, but  whereas  the  owners,  masters  and  crews  of  dhows  author- 
ized to  fly  the  French  flag  do  not  belong  to  that  class  of  persons  and 
still  less  do  the  members  of  their  families, 

Whereas  the  withdrawal  of  these  persons  from  the  sovereignty^ 
especially  from  the  jurisdiction  of  His  Highness  the  Sultan  of 
Muscat  would  be  in  contradiction  with  the  Declaration  of  March  10, 
1862,  by  which  France  and  Great  Britain  engaged  themselves  recip- 
rocally to  respect  the  independence  of  this  Prince, 

For  These  Reasons, 
decides  and  pronoimces  as  follows : 

i^.  dhows  of  Muscat  authorized  as  aforesaid  to  fly  the 
French  flag  are  entitled  in  the  territorial  waters  of  Muscat  to 
the  inviolability  provided  by  the  French-Muscat  Treaty  of 
November  ly^  1844; 

2°.  the  authorization  to  fly  the  French  flag  cannot  be  trans- 
mitted or  transferred  to  any  other  person  or  to  any  other  dhow, 
even  if  belonging  to  the  same  orumer; 

3°.  subjects  of  the  Sultan  of  Muscat  y  who  are  owners  or 
masters  of  dhows  authorized  U>  fly  the  French  flag  or  who  are 
members  of  the  crews  of  such  vessels  or  who  belong  to  their  fami- 
lies, do  not  enjoy  in  consequence  of  that  fact  any  right  of  ex- 
territoriality ^  which  could  exempt  them  from  the  sovereignty, 
especially  from  the  jurisdiction,  of  His  Highness  the  Sultan 
of  Muscat. 

Done  at  The  Hague,  in  the  Permanent  Court  of  Arbitration, 

August  8,  1905. 

(signed)    H.  Lammasch 

"  Melville  W.  Fuller 

"        A.  F.  de  Savornin  Lohman 
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DESERTERS  AT  CASABLANCA 

CoMPROMis,  November  io,  1908 

Sessions,  May  i,  1909-MAY  17,  1909,  The  Hague 

Award,  May  22,  1909 

Arbitrators,  Haioiarskjold,  Fry,  Fusinato,  Eriege,  Renault 

COMPROMIS    D'ARBITRAGE     RELATIF   AUX   QUESTIONS    SOULEVEES 

PAR  LES  EVENEMENTS  QUI  SE  SONT  PRODUTTS  A  CASABLANCA,  LE 

25  SEPTEMBRE  1908.    SIGNE  A  BERLIN,  LE  24  NOVEMBRE  1908 

COMPROMIS 

Le  Gouvemement  Imp6rial  Allemand  et  le  Gouvemement  de  la 
Republique  Franjaise  s'etant  mis  d'accord,  le  10  novembre  1908,. 
pour  soumettre  k  Tarbitrage  rensemble  des  questions  soulev6es  par 
les  ev6nements  qui  se  sont  produits  k  Casablanca,  le  25  septembre 
dernier,  les  soussign6s,  dihnent  autorises  k  cet  effet,  sont  convenus 
du  compromis  suivant : 

Articxe  I 

Un  tribunal  arbitral,  constitu6  comme  il  est  dit  d-aprte,  est 
charg6  de  r^soudre  les  questions  de  fait  et  de  droit  que  soulfcvent 
les  6v6nements  qui  se  sont  produits  II  Casablanca,  le  25  septembre 
dernier,  entre  des  agents  des  deux  pays. 

Article  II 

Le  tribunal  arbitral  sera  compos6  de  dnq  arbitres  pris  parmi 
les  membres  de  la  Cour  Permanente  d'Arbitrage  de  La  Haye. 

Chaque  Gouvemement,  aussitdt  que  possible,  et  dans  un  delai  qui 
n'excedera  pas  quinze  jours  II  partir  de  la  date  du  present  compromis, 
choisira  deux  arbitres  dont  un  seul  pourra  £tre  son  national,  les 

82 


DESERTERS  AT  CASABLANCA 


COMPROMIS  OF  ARBITRATION  CONCERNING  THE  QUESTIONS  RAISED 

BY  THE  EVENTS  WHICH  OCCURRED  AT  CASABLANCA  ON  THE  25TH  OF 

SEPTEMBER  1908.    SIGNED  AT  BERLIN,  NOVEMBER  24,  1908 

COMPROMIS 

The  Imperial  Gennan  Government  and  the  Government  of  the 
French  Republic  having  agreed,  November  lo,  1908,  to  submit  to 
arbitration  all  the  questions  raised  by  the  events  which  occurred  at 
Casablanca  on  the  25th  of  last  September,  the  undersigned,  duly 
authorized  for  that  purpose,  have  agreed  upon  the  following 
compronus : 

Article  I 

An  arbitral  tribunal,  constituted  as  hereinafter  provided,  is 
charged  with  the  decision  of  the  questions  of  fact  and  of  law 
arising  from  the  events  which  occurred  at  Casablanca  on  the  25  th 
of  last  September  between  the  officials  of  the  two  countries. 

Article  II 

The  arbitral  tribunal  shall  be  composed  of  five  arbitrators 
selected  from  the  members  of  the  Permanent  Court  of  Arbitration 
at  The  Hague. 

Each  Giovemment,  as  soon  as  possible,  and  in  a  period  which  shall 
not  exceed  fifteen  days  from  the  date  of  the  present  compromis, 
shall  choose  two  arbitrators,  of  which  only  one  may  be  a  national 

83 


84  COMPROMIS   FRANCE  AND   GERMANY 

quatre  arbitres  ainsi  d6sign6s  choisiront  un  surarbitre  dans  la 
quinzaine  du  jour  od  leur  d6signation  leur  aura  6t£  notifi^e. 

Article  HI 

Le  I*  fevrier  1909,  chaque  partie  remettra  au  Bureau  de  la  Cour 
Permanente  dix-buit  exemplaires  de  son  m6moire  avec  les  copies 
certifi^es  conformes  de  toutes  pieces  et  documents  qu'elle  compte 
invoquer  dans  la  cause.  Le  Bureau  en  assurera  sans  retard  la 
transmission  aux  arbitres  et  aux  parties,  savoir,  de  deux  exemplaires 
pour  chaque  arbitre,  de  trois  exemplaires  pour  chaque  partie. 
Deux  exemplaires  resteront  dans  les  archives  du  Bureau. 

Le  I*  avril  1909,  les  parties  d^poseront  dans  la  m6me  forme  leurs 
contre-m6moires  avec  les  pi^ce  k  Tappui  et  leurs  conclusions  finales. 

Article  IV 

Chaque  partie  devra  d^poser  au  Bureau  International,  au  plus 
tard  le  15  avril  1909,  la  somme  de  3,000  florins  n6erlandais,  k  titre 
d'avance  pour  les  frais  du  litige. 

Article  V 

Le  tribunal  se  r6unira  k  La  Haye  le  I*  mai  1909  et  proc6dera 
imm6diatement  k  Texamen  du  litige. 

U  aura  la  faculty  de  se  transporter  momentan6ment  ou  de  d61£- 

guer  un  ou  plusieurs  de  ses  membres  pour  se  transporter  en  tel  lieu 

qu'il  lui  semblerait  utile,  en  vue  de  proc6der  k  des  mesures  d'infor- 

mation  dans  les  conditions  de  I'article  20  de  la  Convention  du 

18  octobre  1907  pour  le  rfeglement  pacifique  des  conflits  intema- 

tionaux. 

Article  VI 

Les  parties  peuvent  faire  usage  de  la  langue  allemande  ou  de  la 
langue  frangaise. 

Les  membres  de  tribunal  peuvent  se  servir,  k  leur  choix,  de  la 
langue  allemande  ou  de  la  langue  fran^aise.  Les  decisions  du 
tribimal  seront  r6dig6es  dans  les  deux  langues. 

Article  Vn 

Chaque  partie  sera  repr6sent6e  par  un  agent  special  avec  mission 
de  servir  d'interm6diaire  entre  elle  et  le  tribunal.    Ces  agents 
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The  four  arbitrators  thus  selected  shall  choose  an  umpire  within 

fifteen  dajrs  after  the  date  when  they  shall  have  been  notified  of 

their  selection. 

Article  III 

On  the  ist  of  February,  1909,  each  party  shall  forward  to  the 
Bureau  of  the  Permanent  Court  eighteen  copies  of  its  case  with 
duly  certified  copies  of  all  papers  and  documents  which  it  intends 
to  present  in  the  case.  The  Bureau  will  commimicate  without 
delay  to  the  arbitrators  and  to  the  parties,  two  copies  for  each 
arbitrator,  three  copies  for  each  party.  Two  copies  shall  remain 
in  the  archives  of  the  Bureau. 

The  ist  of  April,  1909,  the  parties  shall  in  the  same  manner  deposit 
their  coimter-cases  with  the  related  papers  and  their  final  conclu- 
sions. 

Article  IV 

Each  party  shall  deposit  with  the  International  Bureau,  not 
later  than  April  15,  1909,  the  sum  of  3,000  Netherlands  florins,  as 
security  for  the  expenses  of  the  litigation. 

» 

Article  V 

The  tribimal  will  meet  at  The  Hague  May  i,  1909,  and  will 
proceed  at  once  to  consider  the  case. 

It  shall  be  entitled  to  move  temporarily  or  to  delegate  one  or 
more  of  its  members  to  move  to  such  place  as  may  seem  useful  in 
order  to  proceed  with  measures  of  inquiry  under  the  conditions  of 
article  20  of  the  convention  of  October  18,  1907  for  the  pacific 
settlement  of  international  disputes. 

Article  VI 

The  parties  may  make  use  of  the  German  or  the  French 
language. 

The  members  of  the  tribunal  may  use,  according  to  their  choice, 
the  German  or  the  French  language.  The  decisions  of  the  tribunal 
shall  be  drawn  up  in  both  languages. 

Article  Vn 
Each  party  shall  be  represented  by  a  special  agent  with  duty  to 
serve  as  intermediary  between  it  and  the  tribunal.    These  agents 
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donneront  les  £claircissements  qui  leur  seront  demand^s  par  le 
tribunal  et  pourront  presenter  les  moyens  qu'ils  jugeraient  utiles 
k  la  defense  de  leur  cause. 

Article  VIII 

Pour  tout  ce  qui  n'est  pas  pr^vu  par  le  pr&ent  compromis,  les 
stipulations  de  la  Convention  pr6cit6e  du  i8  octobre  1907,  dont  la 
ratification  n'a  pas  encore  eu  lieu,  mais  qui  a  6t6  sign6e  6galement* 
par  TAllemagne  et  la  France,  seront  applicables  au  pr6sent  arbitrage. 

Article  IX 

Apr^s  que  le  tribunal  arbitral  aura  r6solu  les  questions  de  fait 
et  de  droit  qui  lui  sont  soumises,  il  r6glera  en  cons6quence  la  situa- 
tion des  individus  arrfitfes  le  25  septembre  dernier  au  sujiet  de  laquelle 
il  y  a  contestation. 

Fait  en  double  k  Berlin,  le  24  novembre  1908. 

(L.  S.)  gez. :  Kiderlen 
(L.  S.)  gez. :  Jules  Cambon 


SENTENCE  ARBITRALE,  RENDUE  LE   22  MAI  1909  DANS  L'AFFAIRE 

DE  CASABLANCA 

Considerant  que,  par  un  Protocole  du  10  novembre  1908  et  par  un 
Compromis  du  24  du  mfime  mois,  le  Gouvemement  de  la  R6publique 
franjaise  et  le  Gouvemement  imperial  allemand  se  sont  mis  d'accord 
pour  charger  un  Tribimal  arbitral,  compos6  de  cinq  membres,  de 
r6soudre  les  questions  de  fait  et  de  droit  que  soulevent  les  6vene- 
ments  qui  se  sont  produits  k  Casablanca,  le  25  septembre  1908, 
entre  des  agents  des  deux  pays ; 

Considerant  que,  en  execution  de  ce  Compromis,  les  deux 
Gouvemements  ont  d6sign6  respectivement  comme  Arbitres, 

le  Gouvemement  de  la  Republique  franf aise :  le  trfes  honorable 
Sir  Edward  Fry,  Docteur  en  droit,  autrefois  si6geant  II  la  Cour 
d'appel,  Membre  du  Conseil  prive  du  Roi,  Membre  de  la  Cour 
permanente  d'Arbitrage,  et  M.  Louis  Renault,  Membre  de  Tlnstitut 
de  France,  Ministre  plenipotentiaire,  Professeur  k  la  Faculty  de 
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shall  give  the  explanations  which  may  be  demanded  of  them  by 
the  tribunal  and  may  present  the  arguments  which  they  judge 
useful  for  the  defense  of  their  case. 

Ahticle  vin 

For  all  matters  for  which  provision  is  not  made  in  the  present 
compromis,  the  stipulations  of  the  above  mentioned  Convention  of 
October  18,  1907,  of  which  the  ratification  has  not  yet  taken 
place,  but  which  has  been  signed  by  both  Germany  and  France, 
shall  be  applicable  to  the  present  arbitration. 

Article  IX 

After  the  arbitral  tribimal  has  decided  the  questions  of  fact  and 
of  law  which  are  submitted  to  it,  it  shall  determine  conformably 
the  situation  of  the  individuals  arrested  on  the  25th  of  last 
September  about  whom  there  is  dispute. 

Done  in  duplicate  at  Berlin,  November  24,  1908. 

(L.  S.)  Ejderlen 
(L.  S.)  Jules  Cabibon 

ARBITRAL  AWARD  RENDERED  MAY  22,  1909  IN  THE  CASABLANCA 

AFFAIR 

Whereas,  by  a  protocol  of  November  10,  1908,  and  by  a  com- 
promis  of  the  24th  of  the  same  month,  the  Government  of  the 
French  Republic  and  the  Imperial  German  Government  have 
agreed  to  submit  to  an  arbitral  tribunal,  composed  of  five  mem- 
bers, the  decision  of  questions  of  fact  and  of  law  growing  out  of 
the  events  which  occurred  at  Casablanca  on  September  25,  1908, 
between  the  agents  of  the  two  countries ; 

Whereas,  in  the  fulfilhnent  of  this  compromis,  the  two  govern- 
ments have  designated  respectively  as  arbitrators, 

the  Government  of  the  French  Republic :  the  Right  Honorable 
Sir  Edward  Fry,  Doctor  of  Laws,  former  member  of  the  court  of 
appeal,  member  of  the  privy  coimcil  of  the  King,  member  of  the 
permanent  court  of  arbitration,  and  Mr.  Louis  Renault,  member  of 
the  Institute  of  France,  Minister  Plenipotentiary,  Professor  in  the 
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droit  de  Paris,  Jixrisconsulte  du  MinistSre  des  Affaires  Etrahgferes, 
Memhre  de  la  Cour  permanente  d'Arbitrage ; 

et  le  Gouvemement  imperial  allemand:  M.  Guido  Fusinato, 
Docteur  en  droit,  anden  Ministre  de  Tlnstruction  publique,  ancien 
Professeur  de  droit  international  k  TUniversitfi  de  Turin,  Deput6  au 
Parlement  italien,  Conseiller  d'Etat,  Membre  de  la  Cour  permanente 
d 'Arbitrage,  et  M.  Kriege,  Docteur  en  droit,  Conseiller  actuel  intime 
de  Legation,  Conseiller  rapporteur  et  Jurisconsulte  au  D6partement 
des  Affaires  Etrangeres,  Membre  de  la  Cour  permanente  d'Arbitrage ; 

Que  les  Arbitres  ainsi  designes  charges,  de  nommer  un  Surarbitre, 
ont  choisi  comme  tel  M.  K.  Hj.  L.  de  Hammarskjold,  Docteur  en 
droit,  ancien  Ministre  de  la  Justice,  ancien  Ministre  des  Cultes  et  de 
ITnstruction  publique,  ancien  Envoye  extraordinaire  et  Ministre 
pl6nipotentiaire  k  Copenhague,  ancien  Pr6sident  de  la  Cour  d'Appel 
de  Jonkoping,  ancien  Professeur  k  la  Facult6  de  droit  d'Upsal, 
Gouverneur  de  la  Province  d'Upsal,  Membre  de  la  Cour  permanente 
d'Arbitrage ; 

Consid6rant  que,  con{orm6ment  aux  dispositions  du  Compromis 
du  24  novembre  1908,  les  m6moires  et  contre-m6moires  ont  6t6 
d^iment  echang6s  entre  les  Parties  et  commumqu6s  aux  Arbitres ; 

Considfirant  que  le  Tribunal,  constitue  comme  il  est  dit  d-dessus, 
s'est  r6uni  k  La  Haye  le  i**  mai  1909 ; 

Que  les  deux  Gouvemements  ont  respectivement  design^  comme 
Agents, 

le  Gouvemement  de  la  R6publique  franjaise :  M.  Andr6  Weiss, 
Professeur  k  la  Faculte  de  droit  de  Paris,  Jurisconsulte  adjoint  du 
Minist^re  des  Affaires  Etrangeres, 

et  le  Gouvemement  imp6rial  allemand:  M.  Albrecht  Lentze, 
Docteur  en  droit,  Conseiller  intime  de  Legation,  Conseiller  rap- 
porteur au  Departement  des  Affaires  Etrangeres ; 

Consid6rant  que  les  Agents  des  Parties  ont  pr6sent6  au  Tribunal 
les  conclusions  suivantes : 

savoir,  TAgent  du  Gouvemement  de  la  Republique  franfaise : 

Plaise  au  Tribunal, 

Dire  et  juger  que  c'est  k  tort  que  le  Consul  et  les  agents 
du  Consulat  imperial  allemand  a  Casablanca  ont  tent6  de 
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Faculty  of  Law  at  Paris,  counsel  of  the  Ministry  of  Foreign  Affairs, 
member  of  the  Permanent  Court  of  Arbitration ; 

and  the  Lnperial  German  Government :  Mr.  Guido  Fusinato, 
Doctor  of  Laws,  former  Minister  of  Public  Listruction,  former 
Professor  of  International  Law  at  the  University  of  Turin,  Deputy 
in  the  Italian  Parliament,  Councillor  of  State,  member  of  the  Per- 
manent Court  of  Arbitration,  and  Mr.  Kriege,  Doctor  of  Laws,  at 
present  Privy  Councillor  of  Legation,  Coimsel  and  Jurisconsult 
of  the  Department  of  Foreign  Affairs,  member  of  the  Permanent 
Court  of  Arbitration ; 

As  the  arbitrators  thus  designated,  instructed  to  name  an  umpire, 
have  chosen  Mr.  K.  Hj.  L.  de  Hammarskjold,  Doctor  of  Laws, 
former  Minister  of  Justice,  former  Minister  of  Religion  and  Public 
Instruction,  former  Envoy  Extraordinary  and  Minister  Plenipoten- 
tiary at  Copenhagen,  former  President  of  the  Court  of  Appeal  at  Jon- 
koping,  former  Professor  of  the  Faculty  of  Law  at  Upsala,  Governor 
of  the  province  of  Upsala,  member  of  the  Permanent  Court  of  Arbi- 
tration ; 

Whereas,  according  to  the  provisions  of  the  compromis  of 
November  24,  1908,  the  cases  and  counter-cases  have  been  duly 
exchanged  between  the  parties  and  communicated  to  the  arbitrators ; 

Whereas,  the  tribunal  as  above  constituted  met  at  The  Hague  on 
the  ist  of  May,  1909 ; 

As  the  two  governments  have  designated  as  agents  respectively, 
the  Government  of  the  French  Republic :  Mr.  Andr6  Weiss,  pro- 
fessor in  the  Faculty  of  Law  at  Paris,  assistant  counsel  of  the 
Ministry  of  Foreign  Affairs, 

and  the  Imperial  German  Government :  Mr.  Albrecht  Lentze, 
Doctor  of  Laws,  Privy  Councillor  of  Legation,  Coimsel  of  the 
Department  of  Foreign  Affairs ; 

Whereas,  the  agents  of  the  parties  have  presented  to  the  tribimal 
the  following  conclusions ;  that  is  to  say, 

The  agent  of  the  Government  of  the  French  Republic : 

May  rr  please  the  Tribunal, 

To  declare  and  decide  that  it  was  wrong  for  the  consul 
and  the  agents  of  the  Imperial  German  consulate  at  Casa- 
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faire  embarquer  sur  un  navire  allemand  des  d6serteiirs  de  la 
L6gion  6trang^re  fran^aise,  ne  ressortissant  pas  k  la  nation- 
alit6  allemande ; 

Dire  et  juger  que  c'est  k  tort  que  le  m&tne  Consul  et  les 
mSmes  agents  ont,  dans  les  m6mes  conditions,  accord6,  sur 
le  territoire  occup£  par  le  corps  de  debarquement  frangais 
k  Casablanca,  leur  protection  etleur  assistance  mat6rielle  it 
trois  autres  legionnaires,  qu'ils  croyaient  ou  qu'ils  pou- 
vaient  croire  Allemands,  meconnaissant  ainsi  les  droits  ex- 
clusifs  de  juridiction  qui  appartiennent  k  TEtat  occupant, 
en  territoire  Stranger,  m&Ene  en  pays  de  Capitulations,  au 
regard  des  soldats  de  Tarm^e  d'occupation,  et  des  actes, 
quels  qu'ils  soient  et  d'oii  qu'ils  viennent,  qui  sont  de 
nature  k  compromettre  sa  s6curit6 ; 

Dire  et  juger  qu'aucxme  atteinte  n'a  6t6  portfie,  en 
la  personne  de  M.  Just,  chancelier  du  Consulat  imperial  k 
Casablanca,  et  du  soldat  marocain  Abd-el-Kerim  ben  Man- 
sour,  k  I'inviolabilite  consulaire,  par  les  offiders,  soldats  et 
marins  fran^ais  qui  ont  proc6d6  4  I'arrestation  des  d&er- 
teurs ;  et  qu'en  repoussant  les  attaques  et  les  voies  de  fait 
dirig6es  contre  eux,  les  dits  officiers,  soldats  et  marins  se 
sont  bom6s  k  user  du  droit  de  legitime  defense. 

Et  TAgent  du  Gouvemement  imp6rial  allemand  {conclusions 
iraduites), 

Plaise  au  Tribunal, 

1°.  En  ce  qui  conceme  les  questions  de  fait, 

Declarer  que  trois  individus  qui  avaient  ant6rieurement 
servi  dans  la  Legion  6trang^re  fran^aise,  Walter  Bens, 
Heinrich  Heinemann  et  Julius  Meyer,  tous  trois  Allemands, 
ont,  le  25  septembre  1908,  au  port  de  Casablanca,  i>endant 
qu'ils  6taient  accompagn^s  par  des  agents  de  TAllemagne, 
€te  violemment  arrach6s  k  ces  demiers  et  arrfetfes  par  des 
agents  de  la  France;  qu'i  cette  occasion  des  agents  de 
TAllemagne  ont  6t6  attaqufe,  maltrait6s,  outrag6s  et  men- 
aces par  des  agents  de  la  France ; 


DESERTERS  AT  CASABLANCA  91 

blanca  to  attempt  to  have  the  non-German  deserters  of 
the  French  foreign  legion  embarked  on  the  (Jerman  ship ; 

To  declare  and  decide  that  it  was  wrong  for  the  same 
consul  and  the  same  agents,  in  the  same  conditions,  to 
accord,  in  the  territory  occupied  by  the  French  corps  on 
disembarking  at  Casablanca,  their  protection  and  their 
material  assistance  to  the  other  three  legionaries  whom 
they  believed  or  might  have  believed  Germans ;  not  recog- 
nizing the  rights  of  exclusive  jurisdiction  which  appertain 
to  the  occupying  state  in  foreign  territory,  as  well  as  in 
countries  under  capitulations,  as  regards  the  soldiers  of 
the  army  of  occupation,  and  the  actions  whatever  they 
may  be  or  from  wherever  they  may  come  which  are  of 
a  nature  to  compromise  its  safety. 

To  declare  and  decide  that  no  attack  had  been  made, 
in  the  person  of  M.  Just,  secretary  of  the  Imperial  consulate 
at  Casablanca,  and  of  the  Moroccan  soldier,  Abd-el-kerim 
ben  Mansour,  on  the  consular  inviolability,  by  the  French 
officers,  soldiers  and  marines  who  had  acted  in  the  arrest 
of  the  deserters ;  and  that  in  resisting  the  attacks  and  the 
assaults  made  upon  them  the  said  officers,  soldiers,  and 
marines  confined  themselves  to  the  exercise  of  the  right  of 
lawfxil  defense. 

And  the  agent  of  the  Imperial  German  Government, 

May  it  please  the  Tribunal, 

ist.  As  regards  the  questions  of  fact. 

To  declare  that  the  three  individuals  who  had  previously 
served  in  the  French  foreign  legion,  Walter  Bens,  Heinrich 
Heinemann  and  Julius  Meyer,  all  three  Germans,  on 
September  25,  1908,  at  the  port  of  Casablanca,  while  they 
were  accompanied  by  the  agents  of  Germany,  were 
violently  taken  from  the  latter  and  arrested  by  the  agents 
of  France ;  that  on  that  occasion  the  agents  of  Germany 
were  attacked,  maltreated,  outraged  and  threatened  by 
the  agents  of  France ; 
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2®,  En  ce  qui  conceme  les  questions  de  droit, 

Declarer  que  les  trois  individus  mentionnfis  au  No.  i 
6taient,  au  25  septembre  1908,  soumis  exclusivement  k  la 
juiidiction  et  k  la  protection  du  Consulat  imperial  allemand 
it  Casablanca ;  quedes  agents  de  la  Francen'6taient  pasalors 
autorisfis  k  entraver  Texercice  par  des  agents  de  TAlleniagne 
de  la  protection  allemande  sur  ces  trois  individus  et  k 
revendiquer  de  leur  c6t6  sur  eux  un  droit  de  juridiction ; 

3°.  En  ce  qui  conceme  la  situation  des  individus  arrfetfe  le 
25  septembre  1908  au  sujet  de  laquelle  il  y  a  contestation, 

Decider  que  le  Gouvemement  de  la  Rfipublique  fran- 
gaise,  aussitdt  que  possible,  se  dessaisira  des  trois  AUe- 
mands  d6sign6s  au  No.  i  et  les  mettra  k  la  disposition  du 
Gouvemement  aUemand. 

Consid6rant  que  TAgent  de  la  Rfipublique  frangaise  a,  dans 
I'audience  du  17  mai  1909,  d^clar^  que,  dans  ses  conclusions,  il  ne 
s'agit,  soit  pour  les  d6serteurs  de  nationalit6  allemande,  soit 
pour  les  autres,  que  des  mesures  prises  par  des  agents  allemands 
apres  la  desertion  et  en  vue  de  faire  embarquer  les  dfiserteurs ; 

Considfirant  qu'aprSs  que  le  Tribunal  eut  entendu  les  expos6s 
oraux  des  Agents  des  Parties  et  les  explications  qu'ils  luiont  foumies 
sur  sa  demande,  les  dfibats  ont  €t€  dficlarfis  clos  dans  Taudience  du 
17  mai  1909; 

Considerant  que,  d'apres  le  r6gime  des  Capitulations  en  vigueur 
au  Maroc,  Tautoritfi  consulaire  allemande  exerce,  en  rfegle  g6n6rale, 
une  juridiction  exclusive  sur  tous  les  ressortissants  allemands  qui  se 
trouvent  dans  ce  pays; 

Considerant  que,  d'autre  part,  un  corps  d'occupation  exerce 
aussi,  en  rfegle  g6n6rale,  une  juridiction  exclusive  sur  toutes  les 
personnes  appartenant  audit  corps  d'occupation ; 

Que  ce  droit  de  juridiction  doit  6tre  reconnu,  toujours  en  rfegle 
gen£rale,  mfime  dans  les  pays  soumis  au  r6gime  des  Capitulations ; 

Considerant  que,  dans  le  cas  oH  des  ressortissants  d'une  Puissance 
qui  b6n6ficie  au  Maroc  du  rfigime  des  Capitulations  appartiennent 
au  corps  d'occupation  envoyfi  dans  ce  pays  par  une  autre  Puissance, 
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2nd.  As  regards  the  questions  of  law, 

To  declare  that  the  three  individuals  mentioned  under 
number  one  were,  on  the  2Sth  of  September  1908,  subject 
exclusively  to  the  jurisdiction  and  to  the  protection  of 
the  Imperial  German  consulate  at  Casablanca ;  that  the 
agents  of  France  were  not  authorized,  therefore,  to  oppose 
the  exercise  by  the  agents  of  (Jermany  of  the  German 
protection  over  these  three  individuals  and  to  claim  on 
their  side  a  right  of  jurisdiction  over  them ; 

3d.  As  regards  the  situation  of  the  individuals  arrested  on 
the  25th  of  September  1908  about  whom  there  is  dispute, 

To  decide  that  the  Government  of  the  French  Republic 
as  soon  as  possible  shall  release  the  three  Germans  named 
imder  number  one  and  shall  turn  them  over  to  the  German 
Government. 

Whereas,  the  agent  of  the  French  Republic  declared  at  the 
session  of  May  17,  1909,  that  in  his  conclusions  he  was  only  con- 
cerned, whether  as  regards  the  deserters  of  German  nationality  or 
as  regards  the  others,  with  the  measures  taken  by  the  German  agents 
after  the  desertion  and  for  the  purpose  of  embarking  the  deserters ; 

Whereas,  after  the  tribunal  had  listened  to  the  oral  statements 
of  the  agents  of  the  Parties  and  to  the  explanations  which  they 
furnished  on  request,  the  discussion  was  declared  closed  at  the 
session  of  May  17,  1909 ; 

Whereas,  according  to  the  rule  of  the  capitulations  in  force  in 
Morocco,  the  German  consular  authority  exercises  as  a  general 
rule  an  exclusive  jurisdiction  over  German  subjects  who  happen 
to  be  in  that  country ; 

Whereas,  on  the  other  hand,  an  occupying  army  exercises  as  a 
general  rule  an  exclusive  jurisdiction  over  all  persons  appertaining 
to  the  said  occupying  army ; 

As  this  right  of  jurisdiction  should  always  be  recognized  also  as 
a  general  rule  in  countries  subject  to  the  rule  of  capitulations ; 

Whereas,  in  a  case  where  the  subjects  of  one  power,  which  benefits 
from  the  rule  of  the  capitulations  in  Morocco,  belong  to  the  occupy- 
ing army  sent  into  this  country  by  another  power,  there  resxilts. 
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il  se  produit,  par  la  force  des  choses,  un  conflit  entre  les  deux  juridic- 
tions  sus-indiquees ; 

Considfirant  que  le  Gouvemement  f ranfais  n'a  pas  fait  connaltre  la 
composition  du  corps  expfiditionnaire  et  n'a  pas  d6clar6  que  le  fait 
de  I'occupation  militaire  modifiait  la  juridiction  consulaire  exclusive 
d6coulant  du  rfigime  des  Capitulations;  que,  d'autre  part,  le 
Gouvemement  allemand  n'a  pas  rficlamfi  au  sujet  de  Temploi 
au  Maroc  de  la  Legion  fitrangfire  qui,  notoirement,  est,  pour  une 
certaine  partie,  compos6e  de  ressortissants  allemands ; 

Considerant  qu'il  n'appartient  pas  k  ce  Tribunal  d'fimettre  une 
opinion  sur  I'organisation  de  la  Legion  6trangdre  ou  sur  son  emploi 
au  Maroc ; 

Considerant  que  le  conflit  de  juridictions  dont  il  a  6t6  parl6  ne 
saurait  fetre  d6cid6  par  une  rfigle  absolue  qui  accorderait  d'une 
manifere  gfinerale  la  prfiffirence,  soit  k  Tune,  soit  k  Tautre  des  deux 
juridictions  concurrentes ; 

Que,  dans  chaque  cas  particulier,  il  faut  tenir  compte  des  drcon- 
stances  de  fait  qui  sont  de  nature  k  determiner  la  pr6f 6rence ; 

Considfirent  que  la  juridiction  du  corps  d'occupation  doit,  en  cas 
de  conflit,  avoir  la  preference,  lorsque  les  personnes  appartenant  k  ce 
corps  n'ont  pas  quitt^  le  territoire  plac6  sous  la  domination  imme- 
diate, durable  et  effective  de  la  force  armfie ; 

Consid6rant  qu'i  Tfipoque  dont  il  s'agit,  la  ville  fortififie  de  Casa- 
blanca 6tait  militairement  occui>6e  et  gardfie  par  des  forces  militaires 
franjaises  qui  constituaient  la  gamison  de  cette  ville  et  se  trouvaient, 
soit  dans  la  ville  m^me,  soit  dans  les  camps  environnants ; 

Considerant  que,  dans  ces  conditions,  les  d&erteurs  de  nation- 
alite  allemande,  appartenant  aux  forces  militaires  de  Tun  de  ces 
camps  et  etant  dans  I'enceinte  de  la  ville,  restaient  soumis  k  la 
juridiction  militaire  exclusive; 

Considerant,  d'autre  part,  que,  la  question  de  la  competence 
respective,  en  pays  de  Capitulations,  de  la  juridiction  consulaire  et 
de  la  juridiction  militaire  etant  tr^s  compliquee  et  n'ayant  pas  reju 
de  solution  expresse,  nette  et  universellement  reconnue,  I'autorite 
consulaire  allemande  ne  saurait  encourir  aucim  bl4me  pour  avoir 
accorde  sa  protection  aux  deserteurs  susnommes,  qui  Tavaient  sol- 
licitee ; 
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by  the  force  of  circumstances,  a  conflict  between  the  two  above  men- 
tioned jurisdictions ; 

Whereas,  the  French  Government  did  not  make  known  the 
composition  of  the  expeditionary  troop  and  did  not  declare  that 
the  military  occupation  modified  the  exclusive  consular  jurisdiction 
growing  out  of  the  rule  of  the  capitulations ;  whereas,  on  the  other 
hand,  the  German  Government  did  not  protest  upon  the  subject  of 
the  use  in  Morocco  of  the  foreign  legion  which  is  well  known  to  be 
composed  in  part  of  German  subjects ; 

Whereas,  it  does  not  appertain  to  this  tribunal  to  express  an  opin- 
ion on  the  organization  of  the  foreign  legion  or  on  its  use  in  Morocco ; 

Whereas,  the  conflict  of  jurisdictions  which  has  been  mentioned 
cannot  be  decided  by  an  absolute  rule  which  accords  the  preference 
in  a  general  manner  either  to  the  one  or  to  the  other  of  the  two 
concurrent  jurisdictions; 

As,  in  each  particular  case  it  is  necessary  to  take  account  of  the 
actual  circumstances  which  are  of  a  nature  to  determine  the  pref- 
erence ; 

Whereas,  the  jurisdiction  of  the  occupying  army  ought,  in  case 
of  conflict,  to  have  the  preference  when  the  persons  belonging  to  this 
army  have  not  left  the  territory  placed  imder  the  immediate,  actual, 
and  effective  control  of  the  armed  force ; 

Whereas,  at  the  time  in  question  the  fortified  dty  of  Casablanca 
was  imder  military  occupation  and  guard  of  the  French  military 
forces  who  constituted  the  garrison  of  that  city  and  were  either 
in  the  dty  itself  or  in  the  ndghboring  camps ; 

Whereas,  imder  these  conditions,  the  deserters  of  German  na- 
tionality, belonging  to  the  military  forces  of  one  of  the  camps  and 
being  in  the  precincts  of  the  dty,  remained  subject  to  the  exclusive 
military  jurisdiction ; 

Whereas,  on  the  other  hand,  the  question  of  the  respective 
competence  in  countries  under  capitulations  of  consular  jurisdiction 
and  of  military  jurisdiction  bdng  very  complicated  and  never  hav- 
ing recdved  a  definite  solution,  clearly  and  universally  recognized, 
the  German  consular  authority  cannot  incur  any  blame  for  having 
accorded  his  protection  to  the  above  mentioned  deserters  who  had 
asked  it ; 
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Consid6rant  que  le  Consul  allemand  k  Casablanca  n'a  pas  accord6 
la  protection  du  Consulat  aux  d6serteiu:s  de  nationality  non  alle- 
mande  et  que  le  drogman  du  Consulat  n'a  pas  non  plus  depass6  k 
ce  sujet  les  limites  de  sa  competence ; 

Consid6rant  que  le  fait  que  le  Consul  a  sign6,  sans  le  lire,  le 
sauf-conduit  portant  Hx  personnes  au  lieu  de  trois  et  omettant 
I'indication  de  la  nationality  allemande,  telle  qu'il  I'avait  lui-meme 
prescrite,  ne  peut  lui  fitre  impute  que  comme  une  faute  non  inten- 
tionnelle ; 

Consid6rant  que  le  soldat  marocain  du  Consulat,  en  contribuant 
k  Tembarquement  des  d6serteurs,  n'a  fait  qu'agir  d'apr^s  les  ordres 
de  ses  sup6rieurs  et  que,  k  raison  de  sa  situation  inf6rieure,  aucune 
responsabilit6  personnelle  ne  saurait  peser  sur  lui ; 

Consid^rant  que  le  Secretaire  du  Consulat  a  intentionnellement 
cherch6  k  faire  embarquer'des  d^serteurs  de  nationalit6  non  alle- 
mande  comme  jouissant  de  la  protection  du  Consulat ; 

Qu'i  cette  fin,  il  a,  de  propos  d61ib6re,  amenfi  le  Consul  k  signer 
le  sauf -conduit  mentionnfi  d-dessus ;  et  que,  dans  la  mteie  inten- 
tion, il  a  pris  des  mesures  tant  pour  conduire  au  port  que  pour  faire 
embarquer  ces  d^serteurs ; 

Qu'en  agissant  ainsi,  il  est  sorti  des  limites  de  sa  competence  et 
a  conunis  une  violation  grave  et  manif  este  de  ses  devoirs  ; 

Considerant  que  les  d6serteurs  de  nationalit6  allemande  se  sont 
trouv6s  au  port  sous  la  protection  de  fait  de  Tautorite  consulaire 
allemande  et  que  cette  protection  n'etait  pas  manifestement  illegale ; 

Consid6rant  que  cette  situation  de  fait  aurait  d<i,  dans  la  mesure 
du  possible,  6tre  respect6e  par  Tautoritfi  militaire  fran^aise ; 

Considerant  que  les  d6serteurs  de  nationalit6  allemande  ont  6te 
arrdtes  par  cette  autorit6  malgre  les  protestations  faites  au  nom  du 
Consulat ; 

Consid6rant  que  Tautoritfi  militaire  aurait  pu  et,  par  consequent, 
dd  se  bomer  k  empficher  Tembarquement  et  la  fuite  de  ces  deser- 
teurs  et,  avant  de  proceder  k  leur  arrestation  et  k  leur  emprisonne- 
ment,  k  offrir  de  les  laisser  en  sequestre  au  Consulat  allemand, 
jusqu'i  ce  que  la  question  de  la  juridiction  competente  eUt  et6 
resolue ; 

Que  cette  manifere  de  proceder  aurait  aussi  ete  de  nature  k  main- 
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Whereas,  the  Grerman  consul  at  Casablanca  did  not  accord  the 
protection  of  the  consulate  to  the  deserters  of  non-German  na- 
tionality, and  as  the  dragoman  of  the  consulate  did  not  exceed  in 
this  regard  the  limits  of  his  authority ; 

Whereas,  the  fact  that  the  consul  signed,  without  reading  it,  the 
safe-conduct  providing  for  six  persons  instead  of  three  and  omitting 
the  indication  of  German  nationality,  such  as  he  had  himself 
ordered,  can  be  imputed  to  him  only  as  an  unintentional  mistake ; 

Whereas,  the  Moroccan  soldier  of  the  consulate,  in  aiding  the 
embarcation  of  the  deserters,  acted  only  in  accord  with  the  orders  of 
his  superiors,  and  as,  by  reason  of  his  subordinate  position,  no 
personal  responsibility  can  be  attached  to  him ; 

Whereas,  the  secretary  of  the  consxilate  intentionally  sought  to 
embark  the  deserters  of  non-German  nationality  as  entitled  to  the 
protection  of  the  consulate ; 

As,  to  that  end,  he  with  deliberate  purpose  induced  the  consul 
to  sign  the  safe  conduct  mentioned  above ;  and  as,  with  the  same 
intention,  he  took  measures  both  to  conduct  these  deserters  to  the 
port  and  to  have  them  embarked ; 

As,  in  thus  acting,  he  exceeded  the  limits  of  his  authority  and 
committed  a  grave  and  manifest  violation  of  his  duty ; 

Whereas,  the  deserters  of  German  nationality  were  at  the  port 
under  the  actual  protection  of  the  German  consular  authority,  and 
as  that  protection  was  not  manifestly  illegal ; 

Whereas,  that  de  facto  situation  shoxild  have  been  respected,  as 
far  as  possible,  by  the  French  military  authorities ; 

Whereas,  the  deserters  of  German  nationality  had  been  arrested 
by  that  authority  in  spite  of  the  protests  made  in  the  name  of  the 
consulate ; 

Whereas,  the  military  authority  could  have  and  consequently 
shoxild  have  confined  itself  to  preventing  the  embarcation  and  the 
flight  of  these  deserters,  and  before  proceeding  to  their  arrest  and 
imprisonment,  to  ofltering  to  leave  them  sequestered  in  the  German 
consulate  until  the  question  of  the  competent  jurisdiction  had 
been  settled ; 

As  that  manner  of  procedure  would  also  have  been  of  a  nature  to 


98  AWARD  OF  TRIBUNAL 

tenir  le  prestige  de  rautorit6  consulaire,  conform&nent  aux  int6r6ts 
communs  de  tous  les  Europfiens  vivant  au  Maroc ; 

Considerant  que,  mfime  si  ron  admet  la  16galit6  de  rarrestation, 
les  drconstances  ne  justifiaient,  de  la  part  de  militaires  frangais, 
ni  la  menace  faite  k  I'aide  d'un  revolver,  ni  la  prolongation  des  coups 
port6s  au  soldat  marocain  du  Consulat  m£me  aprte  que  sa  resistance 
avait  6t6  bris6e ; 

Considerant  que,  quant  aux  autres  outrages  ou  voies  de  fait 
all6gu6s  de  part  et  d'autre,  Tenchatnement  et  la  natiure  exacte  des 
6v6nements  sont  impossibles  k  fitablir ; 

Considerant  que,  con{orm6ment  k  ce  qui  a  €t€  dit  plus  haut,  les 
d^serteurs  de  nationality  allemande  auraient  dd  fitre  remis  au  Con- 
sulat pour  rfitablir  la  situation  de  fait  troublfie  par  leur  arrestation ; 

Que  cette  restitution  aurait  aussi  6t6  desirable  envue  de  maintenir 
le  prestige  consulaire ; 

Mais,  considerant  que,  dans  Tfitat  actuel  des  choses,  ce  Tribunal 
6tant  appel6  k  determiner  la  situation  definitive  des  d^serteurs,  il 
n'y  a  plus  lieu  d'ordonner  la  remise  provisoire  et  temporaire  qui 
aurait  dd  s'eflfectuer. 

Par  Ces  Motifs, 
Le  Tribunal  arbitral 

Declare  et  prononce  ce  qui  suit: 

C'est  d  tort  et  par  unefaute  grave  et  manifeste  que  le  Secri- 
taire  du  Consulat  imperial  allemand  a  Casablanca  a  tente  de 
faire  embarquer,  sur  un  vapeur  allemand^  des  diserteurs  de 
la  Legion  Urangere  franqaise  qui  n^itaient  pas  de  nationalitS 
allemande. 

Le  Consul  allemand  et  les  autres  agents  du  Consulat  ne  sont 
pas  responsables  de  ce  chefj  toutefoiSj  en  signant  le  sauf- 
conduit  qui  lui  a  6t6  prisentiy  le  Consul  a  commis  une  faute 
non  intentionnelle, 

Le  Consulat  allemand  n^avait  pas,  dans  les  conditions  de 
Vespece,  le  droit  d^accorder  sa  protection  aux  diserteurs  de  na- 
tionaliti  allemande;  toutefois,  Verreur  de  droit  commise  sur  ce 
point  par  les  fonctionnaires  du  Consulat  ne  saurait  leur  itre 
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maintain  the  prestige  of  the  consular  authority,  in  conformity 
with  the  common  interest  of  all  Europeans  living  in  Morocco ; 

Whereas,  even  if  one  admits  the  legality  of  the  arrest,  the  cir- 
cumstances justified  on  the  part  of  the  French  soldiers,  neither 
the  threat  made  with  the  revolver,  nor  the  continuation  of  the 
blows  struck  the  Moroccan  soldier  of  the  consulate  even  after  his 
resistance  had  been  overcome ; 

Whereas,  as  regards  the  other  outrages  or  assaults  alleged  on 
both  sides,  it  is  impossible  to  establish  the  connection  or  the  exact 
nature  of  the  events; 

Whereas,  in  conformity  with  what  has  been  said  above,  the 
deserters  of  (Jerman  nationality  should  have  been  returned  to  the 
consxilate  in  order  to  restore  the  actual  situation  disturbed  by 
their  arrest ; 

As  that  restitution  would  have  been  desirable  with  view  to 
maintaining  the  consular  prestige; 

But,  whereas,  in  the  present  state  of  affairs,  this  tribunal  being 
called  to  determine  the  definitive  situation  of  the  deserters,  there 
is  no  more  occasion  to  order  the  provisional  and  temporary  res- 
toration which  should  have  been  made ; 

For  These  Reasons, 
The  arbitral  tribimal 

Declares  and  awards  as  follows, 

//  was  wrong  and  through  a  grave  and  manifest  fault  that 
the  secretary  of  the  Imperial  German  consulate  at  Casablanca 
attempted  to  have  embarked,  on  a  German  steamship,  the 
deserters  from  the  French  foreign  legion  who  were  not  of 
German  nationality. 

The  German  consul  and  the  other  officers  of  the  consulate 
were  not  responsible  in  this  regard,  however,  in  signing  tJte 
safe-conduct  which  was  presented  to  him,  the  consul  committed 
an  unintentional  mistake. 

The  German  consulate  had  not,  under  circumstances  of  this 
kind,  the  right  to  grant  its  protection  to  deserters  of  German 
nationality;  however,  the  error  of  law  committed  on  this  point 
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imputie  comme  unefaute,  soil  itUentionneUe,  soil  non  inten- 
iionneUe. 

C*est  d  tort  que  les  autaritis  militaires  franqaises  n^ont  pas, 
dans  la  mesure  du  possible,  respecte  la  protection  de  fait 
exercie  sur  ces  diserteurs  au  nom  du  Consulat  allemand. 

Mime  abstraction  faite  du  devoir  de  respecter  la  protection 
consulaire,  les  circonstances  ne  justifiaient,  de  la  part  de 
militaires  Jranqais,  ni  la  menace  faite  d  Vaide  d^un  revolver, 
ni  la  prolongation  des  coups  donnis  au  soldat  marocain  du 
Consulat. 

II  n^y  a  pas  lieu  de  donner  suite  aux  autres  reclamations 
contenues  dans  les  conclusions  des  deux  Parties. 

Fait  k  La  Haye,  dans  THdtel  de  la  Cour  permanente  d'Arbitrage, 
le  22  mai  1909. 

Le  Prfsident:  Hj.  L.  Hammarskjold 
Le  Secr6taire  g6n6ral :   Michiels  Van  Verduynen 
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by  the  officers  of  the  consulate  cannot  be  imputed  against  them 
either  as  an  intentional  or  unintentional  mistake. 

m 

It  was  wrong  for  the  French  military  authorities  not  to  re- 
spect as  far  as  possible,  the  actual  protection  exercised  over 
these  deserters  in  the  name  of  the  German  consulate. 

Even  setting  aside  the  obligation  to  respect  consular  protec- 
tion, the  circumstances  did  not  warrant,  on  the  part  of  the 
French  soldiers,  either  the  threat  made  with  the  revolver  or  the 
continuation  of  the  blows  struck  the  Moroccan  soldier  of  the 
consulate. 

There  is  no  occasion  for  passing  on  the  other  charges  con- 
tained in  the  conclusions  of  the  two  parties. 

Done  at  The  Hague,  in  the  Hall  of  the  Permanent  Court  of 
Arbitration,  May  22,  1909. 

President:  Hj. L. Hammarskjold 
Secretary-General:  Michiels  Van  Verduynen 
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SUEDE 

Hans  Majestat  Konungen  af 
Sverige  och  hans  Majestat  Konungen 
af  Norge,  som  funnit,  att  frigan 
cm  sjdgrSnsen  mellan  Sverige  och 
Norge,  i  den  m&n  denna  grM,ns  icke 
redan  blifvit 'best&nd  genom  kungl. 
beslutet  den  15  mars  1904,  bbr 
hanskjutas  till  skiljedom,  hafva 
for  detta  &ndam&l  till  Sina  full< 
m&ktige  utsett: 

Hans  MajestM,t  Konungen  af 
Sverige : 

Sin  minister  f5r  utrikes  Siren- 
dena  Eric  Birger  TroUe ; 

Hans  MajestUt  Konungen  af 
Norge : 

Sin  envoy6  extraordinaire  och 
ministre  pl6nipotentiare  Paul  Ben- 
jamin Vogt, 

hvilka,  efter  att  hafva  med- 
delat  hvarandra  sina  fullmakter, 
som  befunnits  i  god  och  behorig 
form,  ofverenskommit  om  fdljande 
bestlUnmelser : 


NORVEGE 

Hans  Majestaet  Kongen  av 
Sverige  og  Hans  Majestaet  Kongen  av 
Norge,  som  har  fimdet,  at  spdrs- 
maalet  om  sjograensen  mellem  Sverige 
och  Norge  i  den  utstraekning,  hvori 
den  ikke  er  blevet  bestemt  ved  resolu- 
tion av  15  mars  1904,  b5r  henskytes 
till  avgjorelse  ved  voldgift,  har  i  dette 
5iemed  opnaevnt  som  sine  befuld- 
maegtigede : 

Hans  Majestaet  Kongen  av 
Sverige : 

Sin  minister  for  de  utenrikske 
anliggender,  Eric  Birger  TroUe ; 

Hans  Majestaet  Kongen  av  Norge : 

Sin  overordentlige  utsending  og 
befuldmaegtigede  minister  i  Stock- 
holm Paul  Benjamin  Vogt, 

hvilke,  efter  at  ha  meddelt  hi- 
nanden  sine  fuldmagter,  som  fandtes 
i  god  og  behorig  form,  er  kommet 
overens  om  f olgende  artikler : 


*  Not  members  of  Permanent  Court.    Special  Tribunal. 
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CONVENTION  TO  SETTLE,  BY  MEANS  OF  ARBITRATION,  DIFFERENCES 
RELATING  TO  THE  MARITIME  BOUNDARY  BETWEEN  THE  TWO  COUN- 
TRIES ;   SIGNED  AT  STOCKHOLM,  MARCH  14,  1908.     (RATIFICATIONS 

EXCHANGED  AT  STOCKHOLM,  JUNE  17,  1908) 

His  Majesty  the  King  of  Sweden  and  His  Majesty  the  King  of 
Norway,  agreeing  that  the  question  concerning  the  maritime  boun- 
dary between  Sweden  and  Norway  in  that  part  which  was  not 
determined  by  the  resolution  of  March  15, 1904,  ought  to  be  referred 
for  final  decision   to   arbitration,  have  to  this  end  appointed  as 
their  plenipotentiaries : 
His  Majesty  the  King  of  Sweden  : 
His  minister  of  foreign  affairs, 
Eric  Birger  TroUe ; 
His  Majesty  the  King  of  Norway : 

His  envoy  extraordinary  and  minister  plenipotentiary  at  Stock- 
holm, 

Paxil  Benjamin  Vogt, 
who,  after  having  exchanged  their  full  powers,  which  were  found 
to  be  in  good  and  proper  form,  have  agreed  upon  the  following 

articles : 
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Art.  I 

Partema  fdrbinda  sig  att  i  nedan 
angifna  omfing  dfverlstmna  fr&gan 
om  sjogrlUisen  mellan  Sverige  och 
Norge  till  slutligt  afg5rande  genom 
en  skiljedomstol,  bestiende  af  en 
ordfdrande,  som  icke  &r  n&gondera 
partens  unders&te  eller  bosatt  i 
n&gotdera  landet,  samt  af  tv&  andra 
ledamoter,  en  svensk  och  en  norsk. 

Ordforanden  utses  af  Hennes  Ma- 
jestat  Drottningen  af  Nederlandema, 
de  ofriga  ledamotema  en  af  hvardera 
parten.  Partema  fdrbehilla  sig 
dock  att,  i  handelse  de  dsLrom  kunna 
enas,  genom  en  s&rkild  ofverenskom- 
melse  utse  vare  sig  blott  ordf5randen 
eller  skiljedomstolens  samtliga 
ledamoter.  Framstallning  till  Hen- 
nes Majestat  Drottningen  af  Neder- 
landema  eller  skiljedomare,  som 
mk  blif  va  utsedd  genom  of  verenskom- 
melse,  skall  goras  af  b&da  partema 
gemensamt. 


Art.  I 

Parteme  forpligter  sig  til  i  den 
nedenfor  angivne  utstraekning  at 
undergi  sp5rsmaalet  om  sjograen- 
sen  mellen  Sverige  og  Norge  endelig 
avgj6relse  av  en  voldgiftsret,  be- 
staaende  av  en  praesident,  som  ikke 
er  nogen  av  partemes  imdersaat 
eller  bosat  i  noget  av  de  to  lande, 
samt  av  to  andre  medlemmer,  en 
svensk  og  en  norsk. 

Praesidenten  vaelges  av  Hendes 
Majestaet  Dronningen  av  Nederlan- 
dene,  de  ovrige  medlemmer  en  av  hver 
part.  Parteme  forbeholder  sig  dog  i 
tilfaelde  av,  at  de  derom  kan  enes, 
ved  saerskilt  overenskomst  at  utse 
enten  alene  praesidenten  eller  void- 
giftsrettens  samtlige  medlemmer. 
Henvendelse  til  Hendes  Majestaet 
Dronningen  av  Nederlandene  eller 
til  voldgiftsdommer,  som  maate  bli 
utseet  gjennem  overenskomst,  skal 
rettes  av  begge  parter  i  faellesskap. 


Art.  2 

Skiljedomstolen  skall,  efter 
prdf  ning  af  partemas  yrkanden  samt 
till  st5d  dkrf5r  anf5rda  sk^  och 
bevis,  faststlUla  grS.nslinjen  i  vatt- 
net  fr&n  pimkt  XVIII  k  den  vid 
de  svenska  och  norska  konmiissarier- 
nas  fdrslag  af  i8  augusti  1897  fo- 
gade  karta  ut  i  hafvet  intill  terri- 
torialgr&nsen.  Det  Hr  dfverenakom- 
met,  att  jrtterlinjema  for  det  omr&de, 
som  genom  partemas  yrkande  kan 
goras  till  fdremil  fdr  tvist  och  inom 
hvilket  grlUisen  allts&  skall  fast- 
stMas,  icke  mi  dragas  s&  att  daraf 
omfattas  5ar,  holmar  och  skar,  som 
ej  standigt  dfverskoljas  af  vattnet. 


Art.  II 

Voldgiftsretten  skal  efter  ad  ha 
provet  partemes  paastande  og  de  til 
stdtte  derfor  anfdrte  grunde  og  bevis- 
ligheter  fastsaette  graenselUnjen  i 
vandet  fra  punkt  XVIII  paa  det  kart, 
som  er  bilagt  de  svenske  og  norske 
kommissaerers  forslag  av  18  august 
1897,  ut  i  havet  indtil  territorialgraen- 
sen.  Det  er  overenskommet,  at  yder- 
linjeme  for  det  omraade,  som  ved 
partemes  paastande  kan  gjdres  til 
gjenstand  for  tvist,  og  indenfor  hvilket 
graensen  altsaa  skal  fastsaettes,  ikke 
maa  drages  saaledes,  at  deri  indbe- 
fattes  oer,  bolmer  og  skjaer,  som  ikke 
stadig  overskylles  av  vandet. 


Art.  3 

Skiljedomstolen  ager  att  afg5ra, 
huruvida  granslinjen  bdr  anses  vara, 
helt  eller  till  viss  strllckning,  be- 
st&md  genom  granstraktaten  af  1661 
med  dUrtill  h5rande  karta  och  hum 
den  s&lunda  bestamda  granslinjen  bor 


Art.  Ill 

Voldgiftsretten  har  at  avgjore, 
hvorvidt  graenselinjen  bor  ansees 
for  at  vaere  helt  eller  paa  en  vis 
straekning  fastslaaet  ved  graenset- 
raktaten  av  1661  med  dertil  horende 
kart,     og    hvorledes    den    saaledes 
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Ahticle  I 

The  contracting  parties  bind  themselves  to  submit  the  question 
as  to  the  hereinafter  to  be  indicated  part  of  the  maritime  boimdary 
between  Sweden  and  Norway  to  final  settlement  by  a  court  of  arbi- 
tration, consisting  of  a  president,  who  is  the  subject  of  neither  party 
and  is  not  domiciled  in  either  country,  together  with  two  other 
members,  one  Swedish  and  one  Norwegian. 

The  president  is  to  be  chosen  by  Her  Majesty  the  Queen  of  the 
Netherlands,  the  other  members  one  by  each  party.  The  parties 
reserve  to  themselves,  nevertheless,  the  right  to  select  in  case  they 
can  agree  together  either  the  president  alone  or  the  other  members 
of  the  court  of  arbitration.  Reference  to  Her  Majesty  the  Queen 
of  the  Netherlands,  or  to  an  arbitrator,  who  shall  be  chosen  by 
agreement,  shall  be  had  by  both  parties  jointly. 

Article  II 

The  court  of  arbitration,  after  having  heard  the  claims  of  the 
parties  and  the  arguments  and  evidence  brought  forth  in  support 
of  these,  shall  determine  the  boimdary  line  in  the  waters  starting 
from  the  point  indicated  as  XVIII  on  the  map  annexed  to  the  pro- 
ject of  the  Swedish  and  Norwegian  commissioners,  August  18, 1897, 
in  the  sea  to  the  limit  of  territorial  waters.  It  is  agreed  that  the 
line  boimding  the  zone  which,  in  consequence  of  the  claims  of  the 
parties,  may  be  the  subject  of  litigation,  and  within  which  the  boun- 
dary line  will  therefore  be  established,  should  not  be  drawn  so  as 
to  include  islands,  islets,  or  reefs  which  are  not  always  under 
water. 

Ahticle  m 

The  court  of  arbitration  shall  decide  whether  the  boundary  line 
should  be  considered,  either  wholly  or  in  part,  as  fixed  in  the  boun- 
dary treaty  of  1661  with  the  map  thereto  annexed,  and  in  what 
manner  the  line  thus  established,  should  be  drawn,  as  also  in  so  far 
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uppdragas,  samt  att,  for  s&  vidt 
granslmjen  anses  ej  vara  genom  ifr&- 
gavarande  traktat  och  karta  best§.md, 
faststalla  densamma  med  af  seende  pi 
faktiska  fdrhiUanden  och  folkratts- 
liga  principer. 

Art.  4 

Intill  utg&ngen  af  tredje  kalen- 
der&ret  efter  del,  hvanmder  skilje- 
domstolens  slutliga  beslut  meddelas, 
mk  oberoende  af  den  granslmje,  som 
genom  berdrda  beslut  faststalles, 
Sske  inom  det  omride,  som  enligt 
art.  2  kan  vara  fdrem&l  for  tvist, 
idkas  af  hvartdera  rikets  unders&tar 
i  samma  omf  attning  som  under  f  emirs- 
perioden  1901-05.  Vid  bedomande 
af  fiskets  omfattning  tages  hansyn 
till  de  fiskandes  antal,  fiskets  art 
och  fingstsattet. 


Aet.  5 

Det  &r  5fverenskommet,  att  det 
rike,  pi  hvars  sida  om  den  blifvande 
gr&nslinjen  fiskegrundet  Grisebadarne 
&r  belaget,  icke  gentemot  det  andra 
riket  iger  nigot  ansprik  pi  delta- 
gande  i  kostnaden  fdr  fyrskepp  eller 
Uknande  anordningar  pi  cdler  i 
n&rheten  af  nimnda  grund. 

Sverige  fdrbinder  sig  att  bibe- 
hilla  det  nuvarande,  utanfdr  terri- 
torialgransen  utlagda  fyrskeppet 
intill  utgingen  af  den  i  art.  4 
n&mnda  tid. 

Aht.  6 

Skiljedomstolens  ordfdrande  ut- 
s&tter  tid  och  ort  for  domstolens  f drsta 
sammantr&de  och  kallar  till  detta  sam- 
mantride  de  5f  riga  ledamdterna. 

Tid  och  ort  f5r  ytterligare  sam- 
mantrHden  bestammas  af  skiljedom- 
stolen. 

Aet.  7 

Det  officiella  sprik,  som  af 
skiljedomstolen  anvandes,  skall  vara 
engelska,  franska  eller  tyska,  enligt 


bestemte  graenselinje  bor  optraekkes, 
samt  forsaavidt  graenselinjen  ikke 
ansees  at  vaere  bestemt  ved  omhand- 
lede  traktat  og  kart,  at  fastsaette 
samme  under  hensyn  til  faktiske 
forhold  og  folkeretslige  principer. 

Aet.  IV 

Indtil  utgangen  av  det  tredje 
kalenderaar  efter  det,  i  hvilket 
voldgiftsrettens  endelige  beslut- 
ning  meddeles,  skal  uten  hensyn 
til  den  graenselinje,  som  gjennem 
naevnte  beslutning  fastaettes,  fiske 
kimne  drives  av  hvert  rikes  imder- 
saatter  indenfor  det  omraade,  som 
efter  art.  II  kan  vaere  gjenstand 
for  tvist,  i  samme  utstraekning  som 
under  femaarsperioden  1 901 -1905. 
Ved  bedommelsen  av  fiskets  utstraek- 
ning tages  hensyn  til  de  fiskendes 
antal,  fiskets  art  og  fangstmaaten. 

Aet.  V 

Det  er  overenskommet,  at  det  rike, 
paa  hvis  side  av  den  blivende  graen- 
selinje fiskegrundeme  *^  Grisebaaeme" 
er  beliggende,  ikke  overfor  det  andet 
rike  har  krav  paa  deltagelse  i  omkost- 
ninger  til  fyrskib  eller  lignende  for- 
anstaltninger  paa  eller  i  naerheten  av 
naevnte  grunder. 

Sverige  forpligter  sig  til  at  bibe- 
holde  det  nuvaerende  utenfor  terri- 
torialgraensen  anlagte  fyrskib  indtil 
utgangen  av  den  i  art.  IV  naevnte 
overgangstid. 

Aet.  VI 

Voldgiftsrettens  praesident  be- 
stemmer  tid  og  sted  rettens  fdrste 
sammentraede  og  varsler  de  dvrige 
medlemmer  om  dette  sammentraede. 

Tid  og  sted  for  videre  sammen- 
traede bestemmes  av  voldgiftsretten. 

Aet.  VII 

Det  officielle  sprog,  som  af 
voldgiftsretten  blir  at  anvende, 
skal    vaere    engelsk,     fransk     eller 
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as  the  boundary  line  shall  not  be  considered  as  fixed  by  that  treaty 
and  map,  the  court  shall  fix  the  boundary  line,  having  regard  to  the 
circumstances  of  fact  and  the  principles  of  international  law. 

Aeticle  IV 

Until  the  close  of  the  third  calendar  year  following  that  in  which 
final  decision  of  the  court  of  arbitration  is  rendered,  fishing  may  be 
carried  on  by  the  subjects  of  both  kingdoms  in  that  region  which 
by  Art.  II  may  be  the  subject  of  dispute  in  the  same  manner  as 
during  the  five  year  period  1901-1905,  without  any  reference  to 
the  boimdary  line  which  is  established  by  the  aforementioned 
decision.  In  judging  of  the  extent  of  the  fishery,  account  shall  be 
taken  of  the  niunber  of  fishermen,  the  kind  of  fish,  and  the  method 
of  fishing. 

Aeticle  V 

It  is  agreed  that  the  kingdom  on  the  side  of  which  the  Grisbadame 
fishing  groimds  are  situated,  according  to  the  boimdary  to  be 
established,  shall  have  no  claim  against  the  other  kingdom  for  paying 
any  of  the  expenses  of  the  lightship  or  similar  apparatus  in  or  near 
the  said  grounds. 

Sweden  binds  itself  to  keep  up  the  lightship  at  present  main- 
tained outside  the  territorial  boundary,  imtil  the  expiration  of 
the  transition  period  specified  in  Art.  IV. 

Aeticle  VI 

The  president  of  the  court  of  arbitration  shall  fix  the  time  and 
place  for  the  first  meeting  of  the  court,  and  shall  notify  the  other 
members  of  this  meeting. 

The  time  and  place  of  later  meetings  shall  be  determined  by  the 
court  of  arbitration. 

Article  VII 

The  official  languages  which  may  be  used  by  the  court  of  arbitra- 
tion shall  be  English,  French,  or  German,  conformably  to  a  resolu- 
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bestammande,  som  tr&ffas  af  ord- 
foranden  efter  samrid  med  de  ofriga 
ledamdterna. 

Parterna  m&  dessutom  i  inlagor, 
bevismedel  och  anforanden  begagna 
n&gotdera  landets  spr&k,  skiljedom- 
stolen  obetaget  att  lita  verkstalla 
ofversS^ttning. 

Aet.  8 

I  afseende  k  fdrf arandet  och  om- 
kostnaderna  skola  i  tillampliga  delar 
^iUsL  de  bestammelser,  som  innefattas 
i  art.  62-85  af  den  pi  andra  freds- 
konferensen  i  Haag  1907  antagna 
reviderade  konvention  for  afgorandet 
pk  fredlig  vag  af  intemationella 
tvister. 

Inlagor,  repliker  och  bevismedel, 
som  afses  i  art.  63  nom.  2  af  n§,mnda 
konvention,  skola  delgifvas  inom 
tider,  som  af  skiljedomstolens  ord- 
f5rande  bestllmmas,  och  sist  fore  den 
I  mars  1909.  H&rigenom  verkas  ej 
nibbning  i  foreskrif  terna  om  fdrf aran- 
dets  andra  afdelning,  sarskildt  icke 
i  bestammelsema  i  art.  68-72  och  74 
af  samma  konvention. 

Skiljedomstolen  ager,  nUr  den  for 
sakens  upplysning  finner  nodigt,  an- 
ordna  fdrhdr,  i  bida  partemas  nslr- 
varo,  med  vittnen  eller  sakkunniga 
samt  foreskrifva  verkstallandet  af 
gemensamma  hydrografiska  under- 
sdkningar  betrslffande  det  tvistiga 
omr&det. 


tysk  overensstemmende  med  beslut- 
ning,  som  fattes  av  praesidenten  efter 
samraad  med  de  ovrige  medlemmer. 

Parteme  kan  desuten  i  indlaeg, 
bevismidler  og  anforsler  benytte 
hvert  av  de  to  landes  sprog,  idet 
det  er  voldgiftsretten  forbeholdt 
at  foranstalte  oversaettelse. 

Art.  VIII 

Med  hensyn  til  proceduren  og 
omkostningerne  kommer  til  anven- 
delse,  forsaavidt  de  kan  tiUempes,  de 
bestemmelser,  som  indeholdes  i  artik- 
leme  62  till  85  i  den  paa  den  anden 
fredskonference  i  Haag  i  1907  ved- 
tagne  reviderede  konvention  om  fre- 
delig  avgjorelse  av  Internationale 
stridigheter. 

Indlaeg,  repliker  og  bevismidler^ 
hvortil  sigtes  i  art.  63,  2  avsnit, 
i  naevnte  konvention,  skal  meddeles 
inden  de  tidsfrister,  som  av  void- 
giftsrettens  praesident  bestemmes, 
og  senest  inden  i  mars  1909.  Herved 
sker  ingen  aendring  i  regleme  for 
procedurens  anden  avdeling,  speddt 
ikke  i  bestenmielseme  i  art.  68-72 
og  74  i  samme  konvention. 

Voldgiftsretten  har  adgang  til, 
naar  den  for  sakens  oplysning  finder 
det  nodvendigt,  at  foranstalte 
avhdrelse  i  begge  parters  naervaer 
av  vidner  og  sakkyndige  samt  til  at 
beslutte  iverksaettelse  av  faelles 
hydrografiske  undersdkelser  vedr5r- 
ende  det  omtvistede  omraade. 


Art.  9 

Denna  konvention  skall  ratificeras 
och  ratifikationema  utvlbdas  i  Stock- 
holm snarast  mdjligt. 

Till  bekrilftelse  hUraf  haf va  veder- 
b6rande  fullmaktige  undertecknat 
denna  konvention  och  forsett  den 
med  sina  sigill. 

Utf&rdad  i  tvi  exemplar  p&  sven- 
ska  och  norska  i  Stockholm  den  14 
mars  1908. 

(L.  S.)    Eric  Trolle 


Art.  DC 

Denne  konvention  skal  ratificeres 
og  ratifikationeme  utvexles  i 
Stockholm  snarest  mulig. 

Til  bekraeftelse  herav  har  de 
respektive  befuldmaegtigede  under- 
tegnet  denne  konvention  og  forsynet 
den  med  sine  segl. 

Udfaerdiget  1  to  exemplarer  paa 
svensk  og  norsk  in  Stockholm  den 
14  mars  1908. 

(L.  S.)    Benjamin  Vogt 
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lion  which  shall  be  made  by  the  president  after  consultation  with 
the  other  members. 

The  parties  may  besides  use  their  own  languages  in  pleading, 
testimony,  and  argimients,  inasmuch  as  it  is  reserved  to  the  court 
of  arbitration  to  provide  for  translations. 

Article  VIII 

In  regard  to  procedure  and  expenses,  the  provisions,  in  so  far 
as  they  can  be  applied,  which  are  contained  in  Articles  62  to  85  of 
the  revised  convention  for  the  pacific  settlement  of  international 
disputes,  adopted  at  the  Second  Peace  Conference  at  The  Hague, 
1907,  shall  be  employed. 

Pleadings,  replies  and  testimony,  to  which  reference  is  made  in 
Art.  63,  2nd  paragraph,  of  the  said  convention,  shall  be  communi- 
cated within  such  periods  of  time  as  shall  be  determined  by  the 
president  of  the  court  of  arbitration,  and,  at  the  latest,  by  March  i, 
1909.  This  is  not  intended  to  make  any  alterations  in  the  rules  for 
other  parts  of  the  procedure,  especially  not  in  the  provisions  in 
Articles  68-72  and  74  of  the  same  convention. 

The  court  of  arbitration  shall  have  permission  in  case  it  finds  it 
necessary  for  elucidation  of  the  matter,  to  conduct  a  hearing  in  the 
presence  of  both  parties  of  witnesses  and  experts,  as  also  to  decide 
upon  the  execution  of  joint  hydrographic  surveys  concerning  the 
disputed  region. 

Article  DC 

This  convention  shall  be  ratified,  and  ratifications  shall  be  ex- 
changed at  Stockholm  at  the  earliest  date  possible. 

In  testimony  whereof  the  respective  plenipotentiaries  have  sub- 
scribed this  convention  and  sealed  it  with  their  seals. 

Done  in  duplicate  in  Swedish  and  Norwegian  in  Stockholm, 

March  14, 1908. 

(L.  S.)  Eric  Trolle 

(L.  S.)  Benjamin  Vogt 


no  AWARD  OF  TRIBUNAL 

SENTENCE    ARBITRALE    RENDUE    LE    23    OCTOBRE    1909    DANS   LA 

QUESTION  DE  LA  DELIMITATION  D'UNE  CERTAINE  PARTIE  DE  LA 

FRONTIERE  MARITIME  ENTRE  LA  NORVEGE  ET  LA  SUEDE 

Consid6rant  que,  par  une  Convention  du  14  mars  1908,  la  Norvfege 
et  la  SuMe  se  sont  mises  d'accord  pour  soumettre  k  la  d6cision 
definitive  d'un  Tribunal  arbitral,  coinpos6  d'un  President  qui  ne 
sera  ni  sujet  d'aucune  des  Parties  contractantes  ni  domicilie  dans 
Tun  des  deux  pays,  et  de  deux  autres  Membres,  dont  Tun  sera 
Norvfigien  et  Tautre  Sufidois,  la  question  de  la  frontiere  maritime 
entre  la  NorvSge  et  la  SuMe,  en  tant  que  cette  frontiere  n'a  pas  6t6 
reglfie  par  la  Resolution  Roy  ale  du  15  mars  1904 ; 

Consid6rant  que,  en  ex6cution  de  cette  Convention,  les  deuj? 
Gouvemements  ont  dfisignfi  respectivement  comme  Pr6sident  et 
Arbitres : 

Monsieur  J.  A.  Loeff,  Docteur  en  droit  et  en  sciences  politiques 
ancien  Ministre  de  la  Justice,  Membre  de  la  Seconde  Chambre  des 
Etats-Gr^n^raux  des  Pays-Bas; 

Monsieur  F.  V.  N.  Beichmann,  Pr&ident  de  la  Cour  d'appel  de 
Trondhjem,  et 

Monsieur  K.  Hj.  L.  de  HammarskjSld,  Docteur  en  droit,  ancien 
Ministre  de  la  Justice,  ancien  Ministre  des  Cultes  et  de  Tlnstruction 
publique,  ancien  Envoy6  extraordinaire  et  Ministre  plfinipotentiaire 
k  Copenhague,  ancien  President  de  la  Cour  d'appel  de  Jonkoping, 
ancien  Professeur  k  la  Faculty  de  droit  d'Upsal,  Gouvemeur  de  la 
Province  d'Upsal,  Membre  de  la  Cour  permanente  d'Arbitrage ; 

Consid6rant  que,  conform6ment  aux  dispositions  de  la  Conven- 
tion, les  Mfimoires,  Contre-Mfimoires  et  R6pliques  ont  6t6  dibnent 
^changes  entre  les  Parties  et  communiques  aux  Arbitres  dans  les 
dfilais  fix6s  par  le  President  du  Tribunal ; 

Que  les  deux  (Jouvernements  ont  respectivement  d6sign6  comme 
Agents, 

le  Gouvemement  de  la  Norvfege :  Monsieur  Kristen  Johanssen, 
Avocat  k  la  Cour  supreme  de  Norvfege, 

et  le  Gouvemement  de  la  Sudde :  Monsieur  C.  O.  Montan,  ancien 
Membre  de  la  Cour  d'appel  de  Svea,  Juge  au  Tribunal  mixte 
d'Alexandrie ; 
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ARBITRAL  AWARD  RENDERED  OCTOBER  23,  1909,  IN  THE  QUESTION 
OF  THE  DELIMITATION  OF  A  CERTAIN  PART  OF  THE  MARITIME  FRON- 
TIER BETWEEN  NORWAY  AND  SWEDEN 

Whereas,  by  a  convention  of  March  14, 1908,  Norway  and  Sweden 
agreed  to  submit  to  the  definite  decision  of  an  arbitral  court,  composed 
of  a  president  who  should  neither  be  a  subject  of  either  contracting 
party  nor  domiciled  in  either  country,  and  of  two  other  members, 
of  whom  one  should  be  Norwegian  and  the  other  Swedish,  the  ques- 
tion of  the  maritime  frontier  between  Norway  and  Sweden,  in  so 
far  as  that  frontier  was  not  determined  by  the  Royal  Resolution 
of  March  15,  1904; 

Whereas,  in  carrying  out  this  convention,  the  two  governments 
have  chosen  respectively  as  president  and  arbitrators : 

Mr.  J.  A.  Loeff ,  Doctor  of  Laws  and  Political  Science,  ex-Minister 
of  Justice,  member  of  the  Second  Chamber  of  the  States-General  of 
The  Netherlands ; 

Mr.  F.  V.  N.  Beichmann,  President  of  the  Court  of  Appeal, 
Trondhjem,  and 

Mr.  K.  Hj.  L.  de  Hammarskjold,  Doctor  of  Laws,  ex-Minister  of 
Justice,  ex-Minister  of  Worship  and  public  Listruction,  ex-Envoy 
extraordinary  and  Minister  plenipotentiary  to  Copenhagen,  ex- 
President  of  the  Court  of  Appeal,  Jonkoping,  ex-Professor  in  the 
Faculty  of  Law,  Upsala,  Governor  of  the  Province  of  Upsala, 
Member  of  the  Permanent  Court  of  Arbitration ; 

Whereas,  conformably  to  the  provisions  of  the  Convention, 
the  case,  coimter-case  and  replies  have  been  duly  exchanged  between 
the  parties  and  transmitted  to  the  Arbitrators  within  the  period 
fixed  by  the  president  of  the  tribimal ; 

As  the  two  Governments  have  respectively  designated  as  agents 

the  Government  of  Norway :  Mr.  Kristen  Johanssen,  advocate 
before  the  Supreme  Court  of  Norway, 

the  Government  of  Sweden :  Mr.  C.  O.  Montan,  ex-Minister  of 
the  Court  of  Appeal,  Svea,  Judge  of  the  mixed  Court,  Alexandria ; 
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Considfirant  qu'il  a  €t€  convenu,  par  Tarticle  11  de  la  Convention : 

I®,  que  le  Tribiinal  arbitral  d^terminera  la  ligne  frontidre  dans  les 
eaux  k  partir  du  point  indiqu£  sous  XVIII  sur  la  carte  annex6e  au 
projet  des  Commissaires  norv6giens  et  su6dois  du  i8  aotit  1897,  dans 
la  mer  jusqu'^  la  limite  des  eaux  territoriales ; 

2°.  que  les  lignes  limitant  la  zone,  qui  pent  £tre  I'objet  du  litige 
par  suite  des  conclusions  des  Parties  et  dans  la  quelle  la  ligne  frontidre 
sera  par  cons6quent  ^tablie,  ne  doivent  pas  fitre  tracfies  de  fagon  k 
comprendre  ni  des  lies,  ni  des  Hots,  ni  des  r£cifs,  qui  ne  sont  pas 
constaniment  sous  Teau ; 

Consid^rant  qu'il  a  6t6  6galement  convenu,  par  Particle  III  de 
ladite  Convention : 

I®,  que  le  Tribunal  arbitral  aura  k  decider  si  la  ligne  frontidre 
doit  fitre  considfir^e,  soit  entiferement  soit  en  partie,  comme  fix6e  par 
le  Trait6  de  delimitation  de  1661  avec  la  carte  y  annex^e  et  de  quelle 
manidre  la  ligne  ainsi  6tablie  doit  £tre  trac6e ; 

2°.  que,  pour  autant  que  la  ligne  frontiSre  ne  sera  pas  consid6r6e 
comme  fix6e  par  ce  traitfi  et  cette  carte,  le  Tribimal  aura  k  fixer 
cette  ligne  fronti^re  en  tenant  compte  des  drconstances  de  fait  et 
des  prindpes  du  droit  international ; 

Consid6rant  que  les  Agents  des  Parties  ont  pr6sent6  au  Tribimal 
les  Conclusions  suivantes  (conclusions  iraduites)^ 

TAgent  du  Gouvemement  Norvfigien : 

que  la  frontifere  entre  la  NorvSge  et  la  SuMe,  dans  la  zone  qui  forme 
Tobjet  de  la  dfidsion  arbitrale,  soit  d6termin6e  en  conformity  avec 
la  ligne  indiqu^e  sur  la  carte,  annex6e  sous  nimtiero  35  au  Mdmoir^ 
pr6sent6  au  nom  du  Gouvemement  Norv6gien ; 

et  TAgent  du  Gouvemement  Su6dois : 

I.  en  ce  qui  conceme  la  question  pr61iminaire : 

Plaise  au  Tribimal  arbitral  de  declarer,  que  la  ligne  de  frontifere 
litigieuse,  quant  k  Tespace  entre  le  point  XVIII  d6ji  fix6  sur  la  carte 
des  Commissaires  de  rann6e  1897  ^^  ^^  point  A  sur  la  carte  du 
Traits  de  frontidre  de  Tannfie  1661,  n'est  ^tablie  qu'incompletement 
par  ledit  traits  et  la  carte  du  trait6,  en  tant  que  la  situation  exacte 
de  ce  point-d  n'en  ressort  pas  clairement,  et,  en  ce  qui  regarde  le 
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Whereas  it  was  agreed  by  Article  II  of  the  Convention : 

1.  that  the  court  of  arbitration  shall  determine  the  boiindary 
line  in  the  waters  starting  from  the  point  indicated  as  XVIII  on 
the  map  annexed  to  the  plan  of  the  Norwegian  and  Swedish 
Commissioners,  August  18,  1897,  in  the  sea  to  the  limit  of  terri- 
torial waters ; 

2.  that  the  line  bounding  the  zone,  which  may  be  the  subject 
of  litigation  in  consequence  of  the  claims  of  the  parties  and  within 
which  the  boundary  line  will  therefore  be  established,  shoxild  not 
be  drawn  so  as  to  include  islands,  islets,  or  reefs  which  are  not 
always  imder  water ; 

Whereas,  it  was  also  agreed  in  article  III  of  the  said  Convention : 

1.  that  the  court  of  arbitration  shall  decide  whether  the  boimdary 
line  should  be  considered  either  wholly  or  in  part  as  fixed  in  the 
boundary  treaty  of  166 1  with  the  map  annexed  thereto  and  in  what 
manner  the  line  thus  established  should  be  drawn ; 

2.  that  so  far  as  the  boimdary  line  shall  not  be  considered  as 
fixed  by  that  treaty  and  map,  the  court  shall  fix  the  boimdary  line 
having  regard  to  the  circumstances  of  fact  and  to  the  principles  of 
international  law ; 

Whereas  the  agents  of  the  parties  have  presented  to  the  court 
the  following  conclusions, 

the  agent  6f  the  Norwegian  Government : 

that  the  boundary  between  Norway  and  Sweden,  in  the  zone 
which  is  the  subject  of  the  arbitral  award  may  be  determined  in 
conformity  with  the  line  indicated  on  the  map,  annexed  as  number 
35  to  the  case  presented  in  the  name  of  the  government  of  Norway ; 

and  the  agent  of  the  Swedish  Government : 

I.  as  to  that  which  concerns  the  preliminary  question : 
may  it  please  the  court  to  declare,  that  the  Une  of  the  disputed 
boundary,  as  regards  the  space  between  point  XVIII  already 
fixed  upon  the  map  of  the  commissioners  of  the  year  1897  and  point 
A  on  the  map  of  the  treaty  of  166 1,  was  not  completely  established 
by  said  treaty  and  by  the  map  of  the  treaty,  as  the  exact  location 
of  the  point  itself  was  not  there  clearly  set  forth,  and,  as  regards 
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reste  de  Tespace,  s'fitendant  vers  Touest  k  partir  du  mfime  point  A 
jusqu'^  la  limite  territoriale,  que  la  ligne  de  fronti^re  n'a  pas  du  tout 
€t€  6tablie  par  ces  documents ; 

II.  en  ce  qui  conceme  la  question  principale : 

1.  Plaise  au  Tribunal  de  vouloir  bien,  en  se  laissant  diriger  par  le 
Traits  et  la  carte  de  TannSe  1661,  et  en  tenant  compte  des  circon- 
stances  de  fait  et  des  principes  du  droit  des  gens,  d6terminer  la  ligne 
de  frontifere  maritime  litigieuse  entre  la  Suede  et  la  Norvfege  k 
partir  du  point  XVIII,  d6ji  fixe,  de  telle  fagon,  que  d'abord  la  ligne 
de  frontifere  soit  trac6e  en  ligne  droite  jusqu'al  un  point  qui  forme 
le  point  de  milieu  d'une  ligne  droite,  reliant  le  recif  le  plus  septen- 
trional des  Roskaren,  faisant  partie  des  lies  de  Koster,  c'est-a-dire 
celui  indiqu6  sur  la  table  5  du  Rapport  de  Fannfee  1906  comme 
entour6  des  chiflfres  de  profondeur  9,  10  et  10,  et  le  r6cif  qui  est  le 
plus  meridional  des  Svartskjar,  faisant  partie  des  lies  de  Tisler,  et 
qui  est  muni  d'une  balise,  point  indique  sur  la  m^me  table  5  comme 
point  XIX ; 

2.  Plaise  au  Tribunal  de  vouloir  bien  en  outre,  en  tenant  compte 
des  circonstances  de  fait  et  des  principes  du  droit  des  gens,  fitablir 
le  reste  de  la  fronti^re  litigieuse  de  talle  fajon,  que 

a.  k  partir  du  point  fix6  selon  les  conclusions  sub  i  et 
d6sign6  comme  point  XIX,  la  ligne  de  frontifere  soit 
tracee  en  ligne  droite  jusqu'i  un  point  situe  au  milieu  d'une 
ligne  droite,  reliant  le  r6cif  le  plus  septentrional  des  r6cifs 
indiqu^s  par  le  nom  Stora  Drammen,  du  cdt6  su6dois,  et  le 
rocher  Hejeknub  situ6  au  sud-est  de  I'Ue  Heja,  du  c6t6  nor- 
v6gien,  point  indiqu^  sur  ladite  table  5  comme  point  XX,  et 

i.  a  partir  du  point  nomm6  en  dernier  lieu,  la  frontiere 
soit  trac6e  en  ligne  droite  vers  le  vrai  ouest  aussi  loin  dans  la 
mer  que  les  territoires  maritimes  des  deux  Etats  sont  cens6s 
s'6tendre ; 

Consid6rant  que  la  ligne  mentionn6e  dans  les  conclusions  de 
I'Agent  Norv^gien  est  tracee  comme  suit : 
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the  remainder  of  the  space,  extending  toward  the  west  starting 
from  point  A  itself  even  to  the  territorial  limit,  that  the  boundary 
line  has  not  in  any  respect  been  established  by  these  docimients ; 

II.  as  to  that  which  concerns  the  principal  question : 

1.  May  it  please  the  court  to  be  willing  in  being  guided  by  the 
treaty  and  map  of  the  year  1661  and  in  considering  circumstances 
of  fact  and  the  principles  of  the  law  of  nations,  to  decide  that  the 
line  of  the  disputed  maritime  frontier  between  Norway  and  Sweden 
starts  from  point  XVIII,  already  fixed,  so  that  at  first  the  boundary 
line  may  be  drawn  in  a  straight  line  to  a  point  which  is  the  point 
at  the  middle  of  a  straight  line,  uniting  the  most  northern  reef  of 
Roskaren,  constituting  a  part  of  the  Koster  islands,  that  is  to  say, 
that  indicated  on  table  5  of  the  report  of  the  year  1906  as  showing 
soimdings  9, 10  and  10,  and  the  reef  which  is  the  most  southern  of 
Svartskjar,  constituting  a  part  of  the  islands  of  Tisler,  and  which 
is  supplied  with  a  beacon,  a  point  indicated  on  the  same  table  5  as 
point  XIX ; 

2.  May  it  please  the  court  to  be  disposed  moreover,  in  considering 
drcimistances  of  fact  and  the  principles  of  the  law  of  nations,  to 
establish  the  remainder  of  the  disputed  boimdary  in  such  fashion, 
that 

a.  starting  from  the  point  fixed  according  to  the  con- 
clusions under  i  and  designated  as  point  XIX,  the  boun- 
dary Une  may  be  drawn  in  a  straight  Une  to  a  point 
located  at  the  middle  of  a  straight  line,  uniting  the 
most  northern  of  the  reefs  indicated  by  the  name  Stora 
Drammen,  off  the  Swedish  coast,  and  the  rock  Hejeknub 
situated  to  the  southeast  of  the  island  Heja,  off  the  Nor- 
wegian coast,  a  point  indicated  on  the  said  table  5  as  point 
XX,  and 

b.  starting  from  the  point  last  mentioned,  the  boundary 
may  be  drawn  in  a  straight  line  toward  the  true  west  as 
far  out  to  sea  as  the  maritime  jurisdiction  of  the  two  states 
is  considered  to  extend ; 

Whereas  the  line  mentioned  in  the  conclusions  of  the  Norwegian 
agent  is  drawn  as  follows : 
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du  point  XVIII  indiqu6  sur  la  carte  des  Commissaires  de  1897  ^^ 
ligne  droite  jusqu'i  iin  point  XIX  situ6  au  milieu  d'une  ligne  tir^e 
entre  le  r6cif  le  plus  meridional  des  SvartskjS^r  —  celui  qui  est 
mimi  d'lme  balise  —  et  le  rfidf  le  plus  septentrional  des  Roskaren, 

de  ce  point  XIX  en  ligne  droite  jusqu'i  im  point  XX  situ6  au 
milieu  d'lme  ligne  tir6e  entre  le  r6cif  le  plus  meridional  des  Heie- 
fluer  (sondre  Heieflu)  et  le  redf  le  plus  septentrional  des  rfidfs 
comprissous  la  denomination  de  Stora  Drammen, 

de  ce  point  XX  jusqu'i  un  point  XXa  en  suivant  la  perpendicu- 
laire  tir6e  au  milieu  de  la  ligne  nomm6e  en  dernier  lieu, 

de  ce  point  XXa  jusqu'i  un  point  XX6  en  suivant  la  perpendi- 
culaire  tiree  au  milieu  d'une  ligne  reliant  ledit  rfidf  le  plus  meridional 
des  Heiefluer  au  r6df  le  plus  meridional  des  r6dfs  compris  sous  la 
denomination  de  Stora  Dranunen, 

de  ce  point  XX6  jusqu'sl  un  point  XXc  en  suivant  la  perpendicu- 
laire  tiree  au  milieu  d'une  ligne  reliant  le  sondre  Heieflu  au  petit 
redf  situe  au  Nord  de  Pilot  Klofningen  prfes  de  Mfirhohnen, 

de  ce  point  XXc  jusqu'i  un  point  XXrf  en  suivant  la  perpendicu- 
laire  tiree  au  milieu  d'une  ligne  reliant  le  midtre  Heieflu  au  dit 
redf  au  Nord  de  Tilot  Klofningen, 

de  ce  point  XXJ  en  suivant  la  perpendicidaire  tiree  au  milieu  de 
la  ligne  reliant  le  midtre  Hdeflu  k  un  petit  redf  situe  k  TOuest  du  dit 
Klofningen  jusqu'4  un  point  XXI  oH  se  croisent  les  cercles  tires 
avec  un  rayon  de  4  milles  marins  (k  60  au  degre)  autour  des  dits 
redfs, 

Considerant,  qu'aprfes  que  le  Tribunal  eut  visite  la  zone  litigieuse, 
examine  les  docmnents  et  les  cartes  qui  lui  ont  ete  presentes,  et 
entendu  les  plaidoyers  et  les  repliques  ainsi  que  les  explications  qui 
lui  ont  ete  foumies  sur  sa  demande,  les  debats  ont  ete  declares  clos 
dans  la  seance  du  18  octobre  1909 ; 

Considerant,  en  ce  qui  conceme  Tinterpretation  de  certaines 
expressions  dont  s'est  servi  la  Convention  et  sur  lesquelles  les  deux 
Parties,  au  cours  des  debats,  ont  emis  des  opinions  differentes, 

Que  —  en  premier  lieu  —  le  Tribunal  est  d'avis,  que  la  clause 
d'aprSs  laquelle  il  determinera  la  ligne  frontidre  dans  la  mtrjusq^d 
la  limite  des  eaux  territoriales  n'a  d'autre  but  que  d'exclure  I'even- 
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from  point  XVIII  indicated  upon  the  map  of  the  commissioners 
of  1897  in  a  straight  line  to  a  point  XIX  located  at  the  middle  of 
a  line  drawn  between  the  most  southern  reef  of  Svartskjar  —  that 
which  is  supplied  with  a  beacon  —  and  the  most  northern  reef 
Roskaren, 

from  this  point  XIX  in  a  straight  line  to  a  point  XX  located  at 
the  middle  of  a  line  drawn  between  the  most  southern  reef  of 
Heiefluer  (sondre  Heiefleu)  and  the  most  northern  reef  included 
under  the  name  of  Stora  Drammen. 

from  this  point  XX  to  a  point  XXa  following  a  perpendicular 
drawn  from  the  middle  of  the  line  last  mentioned, 

from  this  point  XXa  to  a  point  XXfr  following  the  perpendicular 
drawn  from  the  middle  of  a  Une  uniting  the  said  most  southern  of 
Heiefleur  to  the  most  southern  of  the  reefs  included  under  the 
name  of  Stora  Drammen, 

from  this  point  XXb  to  a  point  XXc  following  the  perpendicular 
drawn  from  the  middle  of  a  Kne  uniting  tiie  sondre  Heiefleu  to  the 
little  reef  situated  to  the  north  of  the  island  Kl5fningen  near 
Morholmen, 

from  this  point  XXc  to  a  point  XXrf  following  the  perpendicular 
drawn  from  the  midtre  Heieflu  to  said  reef  to  the  north  of  the  island 
Klofningen, 

from  this  point  XXd  following  a  perpendicular  drawn  from  the 
line  uniting  Heiefleu  to  a  littie  reef  situated  to  the  west  of  said 
Klofningen  to  a  point  XXI  where  the  circles  cross  drawn  with  a 
radius  of  four  marine  miles  (60  to  a  degree)  around  said  reefs, 

Whereas,  after  the  court  had  visited  the  area  subject  of  dispute, 
examined  the  documents  and  maps  which  have  been  presented  to  it^ 
and  listened  to  the  pleadings  and  the  replies  as  well  as  the  explana- 
tions which  have  been  furnished  to  it  on  its  request,  the  arguments 
were  declared  closed  at  the  session  of  October  18,  1909 ; 

Whereas,  as  to  the  matter  of  interpretation  of  certain  expressions 
of  which  the  convention  made  use  and  upon  which  the  two  parties, 
in  the  course  of  tiie  arguments,  expressed  different  opinions. 

As  —  in  the  first  place  —  the  court  is  of  the  opinion,  that  the 
clause  according  to  which  it  shall  determine  the  boundary  line  in 
the  sea  to  the  limit  of  the  territorial  waters  has  no  other  object  than 


Ii8  AWARD  OF  TRIBUNAL 

tualit6  d'une  d6termination  incompldte,  qui,  dans  I'avenir,  pourrait 
£tre  cause  d'un  nouveau  litige  de  frontidre ; 

que,  de  toute  Evidence,  il  a  6t£  absolument  6tranger  aux  intentions 
des  Parties  de  fixer  d'avance  le  point  final  de  la  frontidre,  de  sorte 
que  le  Tribimal  n'aurait  qu'^  determiner  la  direction  entre  deux 
points  donn6s ; 

Que  —  en  second  lieu  —  la  clause,  d'aprSs  laquelle  les  lignes^ 
limitant  la  zone,  qui  pent  fitre  Tobjet  du  litige  par  suite  des  conclu- 
sions des  Parties,  ne  doivent  pas  Hre  trac6es  de  faqon  d  comprendrCy 
ni  des  ties,  ni  des  Uois,  ni  des  rScifs,  qui  ne  sont  pas  constamment  sous 
Veau  ne  saurait  ^tre  interpr6t6e  de  mani^re  &  impliquer,  que  les  iles^ 
Hots  et  r6cifs  susindiqu6s  devraient  6tre  pris  necessairement  comma 
points  de  depart  pour  la  determination  de  la  frontidre ; 

Consid6rant  done  que,  sous  les  deux  rapports  susmentionn6s,  le 
Tribunal  conserve  toute  sa  liberte  de  statuer  sur  la  frontiere  dans  les 
bomes  des  pretentions  respectives ; 

Considfirant,  que  d'aprds  les  termes  de  la  Convention,  la  t&che  du 
Tribimal  consiste  h,  determiner  la  ligne  frontiere  dans  les  eaux  k 
partir  du  point  indique  sous  XVIII,  sur  la  carte  annex6e  au  projet 
des  Commissaires  Norv^giens  et  Su^dois  du  i8  aoflt  1897,  dans  la 
mer,  jusqu'^  la  limite  des  eaux  territoriales ; 

Consid6rant,  quant  k  la  question  „si  la  ligne  frontidre  doit  £tre 
consider6e,  soit  enti^rement  soit  en  partie,  comme  fix6e  par  le 
Traite  de  delimitation  de  1661  avec  la  carte  y  annexee," 

que  la  reponse  ^  cette  question  doit  etre  negative,  du  moins  en  ce 
qui  conceme  la  ligne  frontidre  au  deli  du  point  A  sur  la  carte  susin- 
diquee ; 

Considerant  que  la  situation  exacte,  que  le  point  A  occupe  sur 
cette  carte  ne  peut  etre  predsee  d'une  maniSre  absolue,  mais  que, 
en  tout  cas,  il  correspond  k  un  point  situe  entre  le  point  XIX  et  le 
point  XX,  comme  ces  deux  points  seront  fixes  d-aprfes ; 

Considerant  que  les  Parties  en  litige  sont  d'accord  en  ce  qui 
conceme  la  ligne  frontiere  du  point  indique  sous  XVIII  sur  la  carte 
du  18  aoflt  1897  jusqu'au  point  indique  sous  XIX  dans  les  conclu- 
sions suedoises ; 

Considerant  que,  en  ce  qui  conceme  la  ligne  frontiere  du  dit 
point  XIX  jusqu'^  im  point  indique  sous  XX  sur  des  cartes  annexees 
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to  exclude  the  possibility  of  an  incomplete  determination,  which  in 
the  future,  might  be  the  source  of  a  new  dispute  as  to  the  boimdary; 

As,  from  the  evidence,  it  has  been  entirely  outside  the  intention 
of  the  parties  to  fix  in  advance  the  last  point  of  the  boundary, 
in  such  manner  that  the  tribunal  would  have  only  to  determine 
the  direction  between  two  given  points ; 

As,  —  in  the  second  place  —  the  clause,  according  to  which  the 
lines,  limiting  the  zone,  which  may  be  the  subject  of  litigation  in 
consequence  of  the  conclusions  of  the  parties,  should  not  be  drawn 
so  as  to  include  islands,  islets,  or  reefs,  which  are  not  always  under 
water  should  not  be  interpreted  in  a  manner  to  imply  that  the 
islands,  islets,  and  reefs  above  indicated  ought  necessarily  to  be 
taken  as  points  of  departure  for  the  determination  of  the  boundary ; 

Whereas  then  as  under  the  two  agreements  above  mentioned,  the 
court  retains  complete  freedom  to  determine  upon  the  boundary 
within  the  limits  of  the  respective  pretentions ; 

Whereas,  as  according  to  the  terms  of  the  convention,  the  task  of 
the  court  consists  in  determining  the  boundary  line  in  the  waters 
starting  from  the  point  indicated  as  XVIII  on  the  map  annexed  to 
the  projet  of  the  Norwegian  and  Swedish  commissioners,  of  August 
18, 1897,  in  the  sea,  to  the  limit  of  territorial  waters ; 

Whereas,  as  to  the  question  "whether  the  line  of  the  frontier, 
should  be  considered  either  wholly  or  in  part,  as  fixed  in  the  boimdary 
treaty  of  166 1  with  the  map  thereto  annexed,'* 

as  the  reply  to  the  question  ought  to  be  negative,  at  least  as  re- 
gards the  boundary  Une  outside  the  point  A  on  the  map  above 
mentioned ; 

Whereas  as  the  exact  situation  which  the  point  A  occupies  upon 
that  map  cannot  be  determined  with  absolute  precision,  but  as,  in 
any  case,  it  corresponds  to  a  point  situated  between  the  point  XIX 
and  the  point  XX,  as  these  two  points  shall  be  fixed  hereafter ; 

Whereas  as  the  parties  to  the  case  are  in  accord  as  regards  the 
boundary  line  from  the  point  indicated  as  XVIII  on  the  map  of 
August  18, 1897  as  far  as  the  point  indicated  as  XIX  in  the  Swedish 
conclusions ; 

Whereas,  as  regards  the  boundary  line  from  said  point  XIX  to 
a  point  indicated  as  XX  on  the  maps  annexed  to  the  cases,  the 
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aux  m6moires,  les  Parties  sont  6galement  d'accord,  sauf  la  seule 
difference  dependant  de  la  question  de  savoir  si,  pour  determiner  le 
point  XX,  il  faut  prendre  les  Heiefluer  ou  bien  le  Heieknub  conime 
point  de  depart  du  c6te  norv^gien ; 

Consid6rant,  k  ce  sujet, 

que  les  Parties  ont  adopte,  en  pratique  du  moins,  le  principe  du 
partage  par  la  ligne  m6diane,  tiree  entre  les  lies,  llots  et  r6cifs, 
situes  des  deux  cdt6s  et  n'6tant  pas  constamment  submerg6s,  comme 
ayant  6t6,  k  leur  avis,  le  principe  qui  avait  et6  app]iqu6  en  de^i  du 
point  A,  par  le  Traite  de  1661 ; 

qu'une  adoption  de  principe  inspir6e  par  de  pareils  motifs  —  ab- 
straction faite  de  la  question,  si  le  principe  invoque  a  6t6  rfiellement 
applique  par  ledit  traite  —  doit  avoir  pour  consequence  logique 
que,  en  Tappliquant  de  nos  jours,  on  tienne  compte  en  m6me  temps 
des  circonstances  de  fait  ayant  exist6  k  Tepoque  du  traitfi ; 

Considerant  que  les  Heiefluer  sont  des  recifs  dont,  a  un  degr6 
suffisant  de  certitude,  on  pent  pr6tendre  que,  au  temps  du  trait6  de 
delimitation  de  1661,  ils  n'6mergeaient  pas  de  Teau, 

que,  par  cons6quent,  k  cette  6poque  Ik  ils  n'auraient  pu  servir 
comme  point  de  d6part  pour  une  delimitation  de  fronti^re ; 

Considfirant  done  que,  au  point  de  vue  mentionn6  plus  haut,  le 
Heieknub  doit  fitre  prefere  aux  Heiefluer ; 

Consid6rant  que  le  point  XX  6tant  fixe,  il  reste  k  determiner  la 
ligne  frontiere  k  partir  de  ce  point  XX  jusqu'i  la  limite  des  eaux 
territoriales ; 

Considerant  que  le  point  XX  est  situe,  sans  aucun  doute,  au  deli 
du  point  A,  indiqu6  sur  la  carte  annex6e  au  Traite  de  delimitation 
de  1661 ; 

Considerant  que  la  Norvfege  a  soutenu  la  th^se,  qui  du  reste  n'a 
pas  €t€  rejetee  par  la  Suede,  que  par  le  seul  fait  de  la  paix  de  Ros- 
kilde  en  1658  le  territoire  maritime  dont  il  s'agit  a  6t6  partagS 
automatiquement  entre  Elle  et  la  SuMe ; 

Considerant  que  le  Tribunal  se  rallie  complfetement  k  cette 
opinion ; 

Considerant  que  cette  opinion  est  conforme  aux  principes  fonda- 
mentaux  du  droit  des  gens,  tant  ancien  que  modeme,  d'apres 
lesquels  le  territoire  maritime  est  une  dependance  n6cessaire  d'un 
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parties  are  similarly  in  accord,  save  for  the  single  difference  depend- 
ing upon  the  question  whether,  for  determining  the  point  XX,  it  is 
necessary  to  take  the  Heiefleur  or  the  Hejeknub  as  point  of  departure 
from  the  Norwegian  coast ; 

Whereas,  on  that  subject. 

As  the  parties  have  adopted,  in  practice  at  least,  the  principle 
of  division  by  the  middle  line,  drawn  between  islands,  islets,  and 
reefs,  situated  on  the  two  sides  and  not  being  always  submerged, 
as  having  been,  according  to  their  opinion,  the  principle  which  had 
been  applied  on  this  side  of  point  A,  by  the  treaty  of  166 1 ; 

As  an  adoption  of  a  principle  based  on  similar  reasons  —  putting 
aside  the  question,  whether  the  principle  relied  upon  has  been 
applied  actually  by  said  treaty  —  ought  to  have  as  logical  conse- 
quence that,  in  applying  it  in  our  times,  one  should  take  account 
at  the  same  time  of  the  circumstances  in  fact  existing  at  the  time 
of  the  treaty. 

Whereas,  as  the  Heiefleur  are  reefs  of  which,  with  a  sufficient 
degree  of  certainty,  one  cannot  assume,  at  the  time  of  the  delimi- 
tation of  1661,  that  they  had  emerged  from  the  water,    • 

As,  consequently,  at  that  epoch  they  could  not  have  served  as  a 
point  of  departure  for  a  delimitation  of  frontier ; 

Whereas,  then  as,  from  the  point  of  view  mentioned  above,  the 
Hejeknub  ought  to  be  preferred  to  Heiefleur ; 

Whereas,  as  the  point  XX  being  fixed,  it  remains  to  determine 
the  boundary  line  starting  from  that  point  XX  to  the  Umit  of  the 
territorial  waters ; 

Whereas  as  the  point  XX  is  situated,  without  any  doubt,  outside 
of  point  A,  indicated  on  the  map  annexed  to  the  boundary  treaty  of 
1661; 

Whereas  as  Norway  has  maintained  the  position,  which  besides 
has  not  been  rejected  by  Sweden,  that  by  the  single  fact  of  the 
peace  of  Roskilde  in  1658  the  maritime  area  with  which  it  deals 
has  been  partitioned  automatically  between  Norway  and  Sweden ; 

Whereas  the  court  is  completely  in  accord  with  that  opinion ; 

Whereas  that  opinion  is  in  conformity  with  the  fundamental 
principles  of  the  law  of  nations,  both  ancient  and  modem,  according 
to  which  maritime  territory  is  a  necessary  appurtenance  of  the  land 
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territoire  terrestre,  ce  dont  il  suit,  qu'au  moment  que,  en  1658,  le 
territoire  terrestre  nomm6  le  Bohuslan  fut  c6d6  k  la  Sufide,  le  rayon 
de  territoire  maritime  formant  la  d6pendance  inseparable  de  ce 
territoire  terrestre  dut  faire  automatiquement  partie  de  cette 
cession ; 

Consid6rant  que  de  ce  raisonnement  il  r6sulte,  que,  pour  constater 
quelle  peut  avoir  et6  la  ligne  automatique  de  division  de  1658,  il 
f aut  avoir  recours  aux  principes  de  droit  en  vigueur  k  cette  6poque ; 

Consid6rant  que  la  Norvege  pr6tend,  que,  en  degk  de  la  ligne 
Koster-Tisler  le  prindpe  des  documents  de  frontifere  de  1661  ayant 
€t€  que  la  frontifere  devrait  suivre  la  ligne  m6diane  entre  les  iles, 
ilots  et  redfs  des  deux  c6t6s,  le  mfime  principe  doit  fetre  applique 
quant  k  la  frontiere  au  del^  de  cette  ligne ; 

Considfirant  qu'il  n'est  pas  6tabli,  que  la  ligne  de  frontifire  d6ter- 
min6e  par  le  trait6  et  trac6e  sur  la  carte  de  delimitation  ait  6te 
bas6e  sur  ce  principe ; 

qu'il  y  a  des  details  et  des  particularit6s  dans  la  ligne  suivie,  qui 
font  mfime  surgir  des  doutes  s6rieux  k  ce  sujet ; 

que,  mfime  si  Ton  admettait  pour  la  ligne  de  frontifire  d6terminee 
par  le  traite,  Texistence  de  ce  principe,  il  ne  s'ensuivrait  pas  que  le 
mfime  principe  aurait  du  6tre  appliqu6  pour  la  determination  de  la 
frontiere  dans  le  territoire  exterieur ; 

Consid6rant,  a  ce  sujet, 

que  le  Trait6  de  delimitation  de  1661  et  la  carte  de  ce  traits  font 
comtnencer  la  ligne  de  frontiere  entre  les  lies  de  Koster  et  de  Tisler; 

que,  en  determinant  la  ligne  de  frontifire,  on  est  all6  dans  la 
direction  de  la  mer  vers  la  c6te  et  non  de  la  c6te  vers  la  mer ; 

que  Ton  ne  saurait  done  mfime  parler  d'une  continuation  possible 
de  cette  ligne  de  frontiere  dans  la  direction  vers  le  large ; 

que,  par  consequent,  le  trait-d'union  manque  pour  pouvoir 
presiuner,  sans  preuve  decisive,  Tapplication  simultanee  du  m&ne 
principe  aux  territoires  situes  en  degk  et  k  ceux  situes  au  deli  de  la 
ligne  Koster-Tisler ; 

Considerant  en  outre, 

que  ni  le  traite  de  delimitation,  ni  la  carte  y  appartenant  ne  font 
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territory,  from  which  it  follows  that  at  the  moment  that  in  1658, 
the  land  territory  called  BohuslSn  was  ceded  to  Sweden,  the  area 
of  maritime  territory  forming  the  inseparable  appurtenance  of  the 
land  territory  should  automatically  make  a  part  of  that  cession ; 

Whereas,  as  from  this  reasoning  it  results,  that,  to  ascertain 
what  may  have  automatically  been  the  line  of  division  of  1658,  it  is 
necessary  to  have  recourse  to  the  principles  of  law  in  operation  at 
that  epoch  i 

Whereas,  as  Norway  claims  that  on  this  side  of  the  line  Koster- 
Tisler  the  principle  of  the  titles  of  boundary  of  1661  having  been 
that  the  boundary  should  follow  the  middle  line  between  the  islands, 
islets,  and  reefs  of  the  two  coasts,  the  same  principle  ought  to  be 
applied  to  the  boundary  outside  of  that  line ; 

Whereas,  as  it  is  not  established  that  the  boundary  line  deter- 
mined by  the  treaty  and  traced  on  the  delimitation  map  has  been 
based  on  this  principle ; 

as  there  are  details  and  peculiarities  in  the  line  followed,  which 
give  rise  to  serious  doubts  on  this  subject ; 

as,  even  if  one  should  admit  for  the  boundary  line  determined  by 
the  treaty,  the  existence  of  that  principle,  it  would  not  follow 
that  the  same  principle  should  have  been  applied  for  the  determina- 
tion of  the  boundary  of  the  area  outside ; 

Whereas,  as  to  that  subject 

as  the  treaty  of  delimitation  of  1661  and  the  map  of  that  treaty 
make  the  boundary  line  commence  between  the  islands  of  Koster 
and  Tisler ; 

as,  in  determining  the  boundary  line,  the  direction  followed  was 
from  the  sea  toward  the  coast  and  not  from  the  coast  toward  the 
sea; 

as  one  should  not  speak  of  a  possible  continuation  of  the  botmdary 
line  in  the  direction  toward  the  offing ; 

as,  in  consequence,  there  is  wanting  tiie  connecting  Unk  for  pre- 
simiing,  without  positive  proof,  the  application  at  the  same  time 
of  the  same  principle  to  areas  situated  within  and  to  those  situated 
without  the  line  Koster-Tisler ; 

Whereas,  moreover, 

as  neither  the  treaty  of  delimitation,  nor  the  map  belonging  to 


124  AWARD  OF  TRIBUNAL 

mention  d'tles,  tlots  ou  r6cifs  situ6s  au  del^  de  la  ligne  Koster- 
Tisler ; 

que  done,  pour  tester  dans  les  intentions  probables  de  ces  docu- 
ments, il  faut  f aire  abstraction  de  tels  lies,  Hots  et  r6cifs ; 

Consid6rant  en  plus, 

que  le  territoire  maritime,  correspondant  k  une  zone  d'une  certaine 
largeur,  prfesente  de  nombreuses  particularit6s  qui  le  distinguent 
du  territoire  terrestre  et  des  espaces  maritimes  plus  ou  moins 
complfitement  environn6s  de  ces  territoires ; 

Considerant  au  mfime  sujet  encore, 

que  les  regies  sur  le  territoire  maritime  ne  sauraient  servir  de 
directives  pour  la  determination  de  la  frontifere  entre  deux  pays 
limitrophes,  d'autant  moins  qu'il  s'agit  dans  Tespfece  de  la  determina- 
tion d'une  frontiSre,  qui  doit  s'fetre  automatiquement  trac6e  en  1658, 
tandis  que  les  regies  invoqu6es  datent  de  sificles  posterieurs ; 

qu'il  en  est  de  mfeme  pour  les  regies  du  droit  interne  Norv6gien, 
concemant  la  delimitation  soit  entre  les  propri6t6s  priv6es,  soit 
entre  les  unites  administratives ; 

Considerant  que,  par  tous  ces  motifs,  on  ne  saurait  adopter  la 
methode  d'aprfes  laquelle  la  Norv^ge  a  propose  de  determiner  la 
frontiSre  du  point  XX  jusqu'i  la  limite  territoriale ; 

Considerant  que  le  prindpe  d'lme  ligne  mediane  k  tirer  au  milieu 
des  terres  habitees  ne  trouve  pas  d'appui  suffisant  dans  le  droit  des 
gens  en  vigueur  au  XVII*  siecle; 

Considerant  qu'il  en  est  de  mfime  pour  le  prindpe  du  thalweg  ou 
du  chenal  le  plus  important,  prindpe  dont  I'application  k  Tespfece 
ne  se  trouve  pas  non  plus  etablie  par  les  documents  invoques  k  cet 
effet; 

Considerant  que  Ton  est  bien  plus  en  concordance  avec  les  idees  du 
XVII*  sifecle  et  avec  les  notions  de  droit  en  vigueur  k  cette  epoque  en 
admettant  que  la  division  automatique  du  territoire  en  question  a 
du  s'eflFectuer  d'aprSs  la  direction  generale  du  territoire  terrestre 
duquel  le  territoire  maritime  formait  une  appartenance  et,  en 
appliquant  par  consequent,  pour  arriver  k  une  determination  legi- 
time et  justifiee  de  la  f rontiSre,  de  nos  jours  ce  mfime  prindpe ; 

Considerant  que,  par  suite,  la  ligne  automatique  de  partage  de 
1658  doit  etre  determinee,  ou  —  ce  qui  en  d'autres  termes  est 
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the  same  make  mention  of  islands,  islets,  or  reefs  situated  beyond 
the  line  Koster-Tisler ; 

as  then,  to  remain  within  the  probable  intentions  of  these  docu- 
ments, it  is  necessary  to  set  aside  such  islands,  islets,  and  reefs; 

Whereas,  further, 

as  the  maritime  area,  corresponding  to  a  zone  of  a  certain  Y^idth, 
offers  numerous  peculiarities  which  distinguish  it  from  land  territory 
and  from  bodies  of  water  more  or  less  completely  surrounded  by 
these  territories ; 

Whereas,  as  to  the  same  subject  still, 

as  the  rules  regarding  maritune  area  can  not  serve  as  obligatory 
for  the  determination  of  the  boundary  line  between  two  neighboring 
countries,  the  less  would  these  apply  to  the  case  of  the  determina- 
tion of  a  frontier,  which  should  have  been  automatically  drawn  in 
1658,  while  the  rules  cited  date  from  subsequent  times ; 

as  it  is  the  same  in  regard  to  the  rules  of  Norwegian  local  law, 
concerning  the  boundary  either  between  private  properties,  or  be- 
tween administrative  unities; 

Whereas,  from  all  these  reasons,  one  can  not  adopt  the  method 
by  which  Norway  has  proposed  to  determine  the  boundary  from 
point  XX  to  the  territorial  limit ; 

Whereas,  as  the  principle  of  a  median  line  to  the  middle  of  the 
inhabited  land  did  not  find  sufficient  support  in  the  law  of  nations 
in  vigor  in  the  17th  century; 

Whereas  as  it  is  the  same  as  regards  the  principle  of  the  thalweg 
or  of  the  most  important  channel,  a  principle  of  which  the  applica- 
tion to  the  case  is  not  any  more  established  by  the  documents 
cited  for  that  purpose; 

Whereas,  as  it  is  moreover  much  more  in  accord  with  the  ideas  of 
the  17th  century  and  with  the  notions  of  law  prevalent  at  that 
epoch  to  admit  that  the  automatic  division  of  the  territory  in 
question  ought  to  have  been  made  according  to  the  general  direction 
of  the  land  territory  of  which  the  maritime  area  forms  an  appurte- 
nance, and  consequently  to  apply,  in  order  to  reach  a  lawful  and  just 
determination  of  the  boundary,  the  same  principle  in  our  day ; 

Whereas,  as  consequently,  the  line  of  automatic  partition  of 
1658  ought  to  be  determined,  or  —  what  in  other  words  is  exactly 
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exactement  la  mfime  chose  —  le  partage  d'aujourd'hui  doit  fitre  fait 
en  trafant  une  ligne  perpendiculairement  k  la  direction  g6n6rale 
de  la  c6te,  tout  en  tenant  compte  de  la  n6cessit6  d'indiquer  la 
frontidre  d'une  manifire  claire  et  indubitable  et  d'en  faciliter,  autant 
que  possible,  I'observation  de  la  part  des  int6resses ; 

Considerant  que,  pour  savoir  quelle  est  cette  direction,  il  faut, 
d'une  maniere  6gale,  tenir  compte  de  la  direction  de  la  c6te  situee 
des  deux  cdtes  de  la  f rontiere ; 

Consid6rant  que  la  direction  gfinerale  de  la  cdte,  d'aprfe  Texpertise 
consdendeuse  du  Tribunal,  decline  du  vrai  Nord  d'environ  20  degrfe 
vers  rOuest ; 

que,  par  cons6quent,  la  Ugne  perpendiculaire  doit  se  dinger  vers 
rOuest,  k  environ  20  degr6s  au  Sud ; 

Considerant  que  les  Parties  sont  d'accord  k  reconnaltre  le  grand 
inconvenient  qu'il  y  aurait  k  tracer  la  ligne  frontifire  k  travers  des 
bancs  importants; 

qu'une  Ijgne  de  f  rontiere,  trac6e  du  point  XX  dans  la  direction  de 
rOuest,  k  19  degres  au  Sud,  eviterait  complStement  cet  inconv6nient 
puisqu'elle  passerait  juste  au  Nord  des  Grisb3.dama  et  au  Sud  des 
Skjottegrunde  et  qu'elle  ne  couperait  non  plus  aucun  autre  banc 
important ; 

que,  par  consequent,  la  ligne  frontiSre  doit  fitre  trac6e  du  point 
XX  dans  la  direction  de  TOuest,  ^19  degrfis  au  Sud,  de  maniSre 
qu'elle  passe  au  milieu  des  bancs  Grisb3.dama  d'lm  c6t6  et  des 
bancs  Skjottegrunde  de  Tautre ; 

Considerant  que,  bien  que  les  Parties  n'aient  pas  indiqu6  de 
marques  d'alignement  pour  une  ligne  de  frontifere  ainsi  trac6e,  il  y 
a  lieu  de  croire  que  ce  ne  soit  pas  impossible  d'en  trouver ; 

Considerant  d'autre  part  que,  le  cas  ech6ant,  on  pourrait  avoir 
recours  k  d'autres  m6thodes  connues  de  marquer  la  fronti^re ; 

Considerant  qu'une  demarcation  qui  attribue  les  Grisb&dama  k  la 
Suede  se  trouve  appuy6e  par  I'ensemble  de  plusieurs  circonstances 
de  fait,  qui  ont  6te  relev6es  aux  cours  des  debats,  et  dont  les  prind- 
pales  sont  les  suivantes : 

a.  la  drconstance  que  la  pSche  aux  homards  aux  bas- 
fonds  de  Grisb&dama  a  fite  exerc6e  depuis  un  temps  bien 
plus  recul6,  dans  une  bien  plus  large  mesure  et  avec  un 
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the  same  thing  —  the  partition  of  to-day  ought  to  be  made  by  draw- 
ing a  line  perpendicular  to  the  general  direction  of  the  coast,  taking 
careful  account  of  the  need  of  indicating  the  boundary  in  a  clear 
and  unequivocal  manner,  and  of  making  easy,  so  far  as  possible, 
the  respect  for  the  interests  of  those  concerned ; 

Whereas  as,  in  order  to  ascertain  what  this  direction  is,  it  is 
necessary,  in  like  manner,  to  take  account  of  the  direction  of  the 
coast  situated  on  both  sides  of  the  boundary ; 

Whereas,  as  the  general  direction  of  the  coast,  according  to  the 
careful  survey  of  the  tribunal,  inclines  from  the  true  north  by 
about  20  degrees  toward  the  west, 

as,  consequently,  the  perpendicular  line  ought  to  run  toward  the 
west,  at  about  20  degrees  south ; 

Whereas,  as  the  parties  are  in  accord  in  recognizing  the  great 
inconvenience  there  would  be  in  drav^ing  the  boundary  line  across 
the  important  banks, 

as  a  boundary  line,  drawn  from  point  XX  in  a  westerly  direction, 
19  degrees  south,  would  altogether  avoid  that  inconvenience  since 
it  would  pass  just  north  of  the  Grisbadama  and  to  the  south  of 
the  Skjottegrunde  and  as  it  would  not  cross  any  other  important 
bank, 

as,  consequently,  the  boundary  line  ought  to  be  drawn  from 
point  XX  in  a  westerly  direction,  19  degrees  south,  in  such  manner 
as  to  pass  midway  between  the  banks  of  Grisbadama  on  one  side, 
and  the  banks  of  Skjottegrunde  on  the  other ; 

Whereas  as,  although  the  parties  have  not  indicated  by  marks 
the  lay  out  for  a  boundary  line  thus  drawn,  there  is  reason  to  believe 
that  it  would  not  be  impossible  to  find  these ; 

Whereas  on  the  other  hand  as,  if  the  case  should  arise,  recourse 
could  be  had  to  other  methods  of  marking  the  boundary. 

Whereas  as  a  demarcation  which  assigns  the  Grisbadama  to 
Sweden  is  supported  by  the  agreement  of  many  circumstances  of 
fact,  which  have  been  disclosed  in  the  course  of  the  arguments, 
and  of  which  the  main  are  the  following : 

a.  the  fact  that  the  fishery  for  lobsters  in  the  shoals  of 
Grisbadama  has  been  carried  on  since  a  time  much  more 
remote,  in  a  much  more  extended  measure  and  by  a  much 
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bien  plus  grand  nombre  de  pficheurs  par  les  ressortissants 
de  la  Sufede  que  par  ceux  de  la  Norvege ; 

b.  la  drconstance  que  la  Sufede  a  eff  ectu6  dans  les  parages 
de  Grisbidama,  surtout  dans  les  demiers  temps,  des  actes 
multiples  6man6s  de  sa  conviction  que  ces  parages  fitaient 
su6dois,  comme,  par  exemple,  le  balisage,  le  mesurage  de  la 
mer  et  Tinstallation  d'un  bateau-phare,  lesqueles  actes  en- 
trainaient  des  frais  consid6rables  et  par  lesquels  elle  ne 
croyait  pas  seulement  exercer  un  droit  mais  bien  plus  en- 
core accomplir  un  devoir ;  tandis  que  la  Norvfege,  de  son 
propre  aveu,  sous  ces  divers  rapports  s'est  soud6  bien  moins 
ou  presque  pas  du  tout  de  ces  parages ; 

Consid6rant,  en  ce  qui  conceme  la  drconstance  de  fait  men- 
tionn6e  sous  a, 

que,  dans  le  droit  des  gens,  c'est  un  prindpe  bien  6tabli,  qu'il 
faut  s'abstenir  autant  que  possible  de  modifier  r6tat  des  choses 
existant  de  fait  et  depuis  longtemps ; 

que  ce  prindpe  trouve  une  application  toute  particuliSre  lors- 
qu'il  s'agit  d'intSrfits  prives,  qui,  une  fois  mis  en  soufifrance,  ne 
sauraient  fitre  sauvegard6s  d'une  manifere  efl&cace  mfeme  par  des 
sacrifices  quelconques  de  I'Etat,  auquel  appartiennent  les  int6- 
ress6s ; 

que  c'est  la  pfiche  aux  homards,  qui,  aux  bancs  de  GrisbS-darnay 
est  de  beaucoup  la  plus  importante  et  que  c'est  surtout  cette  pfeche 
qui  donne  aux  bancs  leur  valeur,  comme  place  de  pfiche ; 

que,  sans  conteste,  les  Su6dois  ont  6t6  les  premiers  a  pficher  aux 
homards  k  I'aide  des  engins  et  des  embarcations  necessaires  pour 
Texerdce  de  la  p6che  aussi  loin  dans  la  mer  que  sont  situes  les  bancs 
en  question ; 

que  la  pfiche  en  g6n6ral  a  plus  d'importance  pour  les  habitants  de 
Koster  que  pour  ceux  de  Hvaler  et  que,  au  moins  jusqu'i  un 
temps  assez  peu  recul6,  ceux-ci  se  sont  adonn6s  plutdt  k  la  naviga- 
tion qu'i  la  pfiche ; 

que  de  ces  diverses  drconstances  il  ressort  d6}k  avec  une  pro- 
bability 6quivalente  k  im  haut  degr6  de  certitude,  que  les  Su6dois  ont, 
beaucoup  plus  t6t  et  d'une  manifire  beaucoup  plus  efl&cace  que  les 
Norv6giens,  exploit6  les  bancs  en  question ; 
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greater  number  of  fishermen  on  the  part  of  the  inhabit- 
ants of  Sweden  than  on  the  part  of  those  of  Norway, 

b.  the  fact  that  Sweden  has  performed  in  the  region  of 
Grisbadarna,  particularly  in  recent  times,  many  acts 
based  on  the  belief  that  these  regions  were  Swedish,  as,  for 
example,  the  placing  of  beacons,  the  survey  of  the  sea  and 
the  locating  of  a  lightship,  which  acts  involved  con- 
siderable expense  and  by  which  she  did  not  think  merely 
to  exercise  a  right  but  even  more  stiU,  to  perform  a  duty ; 
while  Norway,  by  her  own  confession  in  these  several  re- 
spects has  been  much  less  or  almost  not  at  all  concerned 
as  to  these  regions ; 

Whereas,  in  what  relates  to  the  circumstance  of  fact  mentioned 
under  a, 

as,  in  the  law  of  nations,  it  is  a  well  established  principle  that  it  is 
necessary  to  refrain  as  far  as  possible  from  modifying  the  state 
of  things  existing  in  fact  and  for  a  long  time ; 

as  that  principle  has  a  very  particular  application  when  private 
interests  are  in  question,  which,  once  disregarded,  can  not  be 
preserved  in  an  effective  manner  even  by  any  sacrifices  of  the 
state,  to  which  those  interested  belong ; 

as  this  fishery  for  lobsters,  which,  on  the  banks  of  Grisbadarna, 
is  by  far  the  most  important  and  as  this  is  above  all  the  fishery 
which  gives  to  the  banks  their  value  as  a  place  for  fishing ; 

as,  imdoubtedly,  the  Swedes  have  been  the  first  to  fish  for  lobsters 
by  the  aid  of  tackle  and  of  craft  essential  for  carrying  on  the  fishery 
as  far  out  at  sea  as  the  banks  in  question  are  situated ; 

as  that  fishery  in  general  has  more  unportance  for  the  inhabitants 
of  Koster  than  for  those  of  Hvaler  and  as,  at  least  until  a  time  some- 
what remote,  these  have  devoted  themselves  rather  to  navigation 
than  to  fishing; 

as  from  different  circumstances  it  appears  already  with  a  proba- 
biUty  equivalent  to  a  high  degree  of  certainty,  that  the  Swedes, 
much  sooner  and  in  a  much  more  effective  fashion  than  the  Nor- 
wegians, have  exploited  the  banks  in  question ; 
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que  les  d6positions  et  les  d6claxations  des  t6moins  sont  en 
g6n6ral  en  pleine  concordance  avec  cette  conclusion ; 

que,  6galement,  la  Convention  d'arbitrage  est  en  pleine  concor- 
dance avec  la  m£me  conclusion ; 

que,  d'aprds  cette  convention,  il  existe  une  certaine  connexitfi 
entre  la  jouissance  de  la  pfeche  des  Grisb3.dama  et  Tentretien  du 
bateau-phare  et  que,  la  Sufede  etant  oblig6e  d'entretenir  le  bateau- 
phare  ausi  longtemps  que  continuera  TStat  actuel,  cela  dfimontre 
que,  d'aprfe  les  raisons  de  cette  clause,  la  jouissance  principale  en 
revient  aujourd'hui  k  la  Sufide ; 

Consid6rant,  en  ce  qui  conceme  les  drconstances  de  fait,  men- 
tionn6s  sous  b, 

Quant  au  balisage  et  au  stationnement  d'un  bateau-phare, 

que  le  stationnement  d'un  bateau-phare,  n6cessaire  k  la  s6curite 
de  la  navigation  dans  les  parages  de  Grisbidama,  a  6t6  eflectu6  par  la 
Sufede  sans  rencontrer  de  protestation  et  sur  Tinitiative  mfime  de  la 
Norv&ge  et  que,  6galement, .  Tfitablissement  d'un  assez  grand 
nombre  de  balises  y  a  6t6  op6r6  sans  soulever  des  protestations ; 

que  ce  bateau-phare  et  ces  balises  sont  maintenus  toujours  par 
les  soins  et.  aux  f rais  de  la  Suede ; 

que  la  NorvSge  n'a  pris  de  mesures  en  quelque  manifire  corre- 
spondantes  qu'en  y  plagant  k  une  6poque  posterieure  au  balisage  et 
pour  un  court  laps  de  temps  une  bou6e  sonore,  dont  les  frais  d'6tab- 
lissement  et  d'entretien  ne  pourraient  mfime  fitre  compar6s  k  ceux 
du  balisage  et  du  bateau-phare ; 

que  de  ce  qui  precede  ressort  que  la  Sufede  n'a  pas  dout6  de  son 
droit  aux  Grisb3.dama  et  qu'EUe  n'a  pas  h6sit6  d'encourir  les  frais 
incombant  au  propri6taire  et  possesseur  de  ces  bancs  jusque  m6me 
a  im  montant  tr6s-consid6rable ; 

Quant  aux  mesurages  de  mer, 

que  la  SuMe  a  proc6d6  la  premiere  et  ime  trentaine  d'ann6es 
avant  le  commencement  de  toute  contestation,  k  des  mesurages 
exacts,  laborieux  et  coflteux  des  parages  de  Grisbidama,  tandis 
que  les  mesurages  f aits  quelques  ann6es  plus  tard  par  les  soins  de  la 
Norvege  n'ont  mfeme  pas  atteint  les  limites  des  mesurages  Su6dois ; 

Consid6rant  done  qu'il  n'est  pas  douteux  du  tout  que  Tattribu- 
tion  des  bancs  de  Grisbidama  k  la  Suede  est  en  parfaite  concor- 
dance avec  les  drconstances  les  plus  importantes  de  fait ; 
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as  the  depositions  and  the  declarations  of  Y^itnesses  are  in  general 
in  full  accord  with  this  conclusion ; 

as,  likewise,  the  convention  of  arbitration  is  in  full  accord  with 
the  same  conclusion; 

as,  according  to  that  convention,  there  exists  a  certain  relationship 
between  the  enjoyment  of  the  fishery  of  Grisbadama  and  the 
maintenance  of  the  lightship  and  as,  the  Swedish  obligation  to 
maintain  the  lightship  as  long  as  the  present  condition  shall  con- 
tinue shows  that,  according  to  the  reasons  of  that  clause,  the  chief 
enjoyment  of  these  reverts  to  Sweden ; 

Whereas,  as  to  that  which  concerns  the  circumstances  of  fact 
mentioned  imder  6, 

With  regard  to  placing  beacons  and  the  locating  of  a  lightship, 

as  the  locating  of  a  lightship,  necessary  for  the  safety  of  naviga- 
tion in  regions  of  Grisbadama,  has  been  carried  out  by  Sweden 
without  incurring  opposition  and  even  on  initiative  of  Norway, 
and  as,  so  large  a  number  of  beacons  have  been  put  in  service  there 
without  arousing  opposition ; 

as  the  lightship  and  the  beacons  are  maintained  alwa3rs  by  the 
care  and  at  the  expense  of  Sweden ; 

as  Norway  has  not  taken  measures  in  any  similar  manner  save 
by  placing  there  at  a  time  after  the  placing  of  the  beacons  and  for  a 
short  period  a  bell  buoy,  of  which  the  cost  of  placing  and  mainte- 
nance could  not  even  be  compared  to  that  of  the  beacons  and  light- 
ship; 

as  from  what  precedes,  it  arises  that  Sweden  has  no  doubt  of  her 
light  to  Grisbadama,  and  as  she  has  not  hesitated  in  incurring  the 
cost  resting  on  an  owner  or  possessor  of  the  banks  even  to  a  very 
considerable  sum ; 

With  regard  to  the  surveys  of  the  sea, 

as  Sweden  proceeded  first  about  thirty  years  before  the  com- 
mencement of  any  controversy  to  an  exact  survey,  careful  and 
costly  of  the  regions  of  Grisbadama,  while  the  surveys  made  some 
years  later  under  the  care  of  Norway  have  not  even  reached  the 
Umits  of  the  Swedish  survey ; 

Whereas  then  it  is  not  at  all  doubtful  that  the  conferring  of  the 
banks  of  Grisbadama  on  Sweden  is  in  absolute  accord  with  the 
most  important  circumstances  of  fact ; 
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Consid6rant,  qu'iine  demarcation,  qui  attribue  les  Skjottegrunde 
—  la  partie  la  moins  importante  du  territoire  litigieux  —  k  la 
NorvSge  se  trouve  sufl&samment  appuy6e,  de  son  c6t6,  par  la  dr- 
constance  de  fait  s6rieuse  que,  quoiqu'on  doive  conclure  des  divers 
documents  et  temoignages,  que  les  pficheurs  Su6dois  —  comme  il  a 
€t€  dit  plus  haut  —  ont  exerc6  la  pfiche  dans  les  parages  en  litige 
depuis  un  temps  plus  recul6,  dans  une  plus  large  mesure  et  en  plus 
grand  nombre,  il  est  certain  d 'autre  part  que  les  pficheurs  Norv6giens 
n'y  ont  6t6  jamais  exclus  de  la  pfiche ; 

que,  en  outre,  il  est  av6r6  qu'aux  Skjottegrunde,  les  pficheurs 
Norv6giens  ont  presque  de  tout  temps,  et  d'une  maniSre  relative- 
ment  bien  plus  efficace  qu'aux  Grisb3.dama,  pris  part  k  la  pfiche 
aux  homards. 

Par  Ces  Motifs 

Le  Tribunal  dScide  et  pranonce : 

Que  la  frontiere  maritime  entre  la  Norvige  et  la  Suede,  en  tant 
qu^elle  n^a  pas  iti  r6glie  par  la  Resolution  royale  du  15  mars  1904  est 
determinie  comme  suit: 

du  point  XVIII,  situ6  comme  il  est  indiqui  sur  la  carte  annexie  au 
prqjet  des  commissaires  Norv6giens  et  Suidois  du  18  aoiit  1897,  une 
ligne  droite  est  trade  au  point  XIX,  formant  le  point  de  milieu  d^une 
ligne  droite  tirie  du  ricij  le  plus  septentrional  des  Rb'sMren  au  ricif 
le  plus  miridional  des  Svartskjdr,  celui  qui  est  muni  d^une  balise, 

du  point  XIX  ainsi  fixi  une  ligne  droite  est  trade  au  point  XX, 
formant  le  point  de  milieu  d^une  ligne  droite  tirie  du  ricif  le  plus 
septentrional  du  groupe  des  ricif  s  Stora  Drammen  au  ricif  le  Hejeknub 
situi  au  Sud-est  de  VUe  Heja, 

du  point  XX  une  ligne  droite  est  trade  dans  une  direction  Quest, 
19  degris  au  Sud,  laquelle  ligne  passe  au  milieu  entre  les  Grisbddarna 
et  le  Skjdttegrund  Sud  et  se  prolonge  dans  la  mSme  direction  jusqu^d 
ce  qu'elle  aura  atteint  la  mer  libre. 

Fait  k  La  Haye,  le  23  octobre  1909  dans  THdtel  de  la  Cour 
permanente  d'arbitrage. 

LePr6sident:    J.  A.  Loeff 
Le  Secretaire  general :    Michtf.ls  Van  Verduynen 
Le  Secretaire :    Roell 
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Whereas,  as  a  demarcation,  which  confers  Skjottegrunde  —  the 
less  important  part  of  the  disputed  territory  —  upon  Norway  is 
sufficiently  supported,  on  one  side,  by  the  circumstance  of  the 
weighty  fact  that  although  one  should  conclude  from  different  docu- 
ments and  witnesses  that  the  Swedish  fiishermen  —  as  has  been  said 
above  —  have  engaged  in  fishing  in  the  regions  in  dispute  since  a 
more  remote  time,  in  a  wider  measure  and  in  greater  number,  it  is 
certain  on  the  other  hand  that  the  Norwegian  fishermen  have  never 
been  excluded  from  the  fishing ; 

as,  moreover,  it  is  shown  as  to  Skjottegrunde,  the  Norwegian 
fishermen  have  almost  all  the  time,  and  in  a  manner  relatively 
much  more  effectively  than  in  Grisbadarna,  engaged  in  the  fishery 
for  lobsters. 

For  These  Reasons 

The  Court  decides  and  declares : 
0  That  the  maritime  boundary  between  Norway  and  Sweden ,  in  so  far 
as  it  has  not  been  settled  by  the  royal  resolution  of  March  1$,  igo4 
is  determined  as  follows : 

from  point  XVIII,  situated  as  it  is  indicated  on  the  map  annexed  to 
the  project  of  the  Norwegian  and  Swedish  commissioners  of  August  18, 
i8gj,  a  straight  line  is  drawn  to  point  XIX ,  forming  the  middle  point  of 
a  straight  line  drawn  from  the  most  northern  reef  of  the  Rd'skdren  to  the 
most  southern  reef  of  theSvartskjUr,  that  which  is  equipped  with  a  beacon, 

from  point  XIX  thus  fixed,  a  straight  line  is  laid  out  to  point  XX, 
forming  the  middle  point  of  a  straight  line  drawn  from  the  reef  the  most 
northern  of  the  group  of  reefs  Stora  Drammen  to  the  reef  Hejeknub 
situated  to  the  southeast  of  the  island  of  Heja, 

from  point  XX  a  straight  line  is  laid  out  in  a  westerly  direction 
ig  degrees  south,  which  line  passes  midway  between  the  Grisbadarna 
and  the  Skjottegrunde  South  and  continues  in  the  same  direction  until 
it  reaches  the  open  sea. 

Done  at  The  Hague,  October  23,  1909  in  the  Hall  of  the  Per- 
manent Court  of  Arbitration. 

The  President :  J.  A.  Loeff 
The  Secretary  General :  Michtels  Van  Verduynen 
The  Secretary :  Roell 
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SPECIAL  AGREEMENT  FOR  THE  SUBMISSION  OF  QUESTIONS  RELATING 

TO  FISHERIES  ON  THE  NORTH  ATLANTIC  COAST  UNDER  THE  GENERAL 

TREATY    OF    ARBITRATION    CONCLUDED    BETWEEN    THE    UNITED 

STATES  AND  GREAT  BRITAIN  ON  THE  4TH  DAY  OF  APRIL,  1908 

Article  I 

Whereas  by  Article  I  of  the  Convention  signed  at  London  on  the 
20th  day  of  October,  1818,  between  Great  Britain  and  the  United 
States,  it  was  agreed  as  follows :  — 

Whereas  differences  have  arisen  respecting  the  liberty  claimed  by  the 
United  States  far  the  inhabitants  thereof,  to  take,  dry  and  cure  Fish  on 
Certain  Coasts y  Bays,  Harbours  and  Creeks  of  His  Britannic  Majesty^ s 
Dominions  in  America ,  it  is  agreed  between  the  High  Contracting 
Parties,  that  the  inhabitants  of  the  said  United  States  shall  have  forever, 
in  common  with  the  Subjects  of  His  Britannic  Majesty,  the  Liberty  to 
take  Fish  of  every  kind  on  that  part  of  the  Southern  Coast  of  Newfound- 
land which  extends  from  Cape  Ray  to  the  Rameau  Islands,  on  the 
Western  and  Northern  Coast  of  Newfoundland,  from  the  said  Cape  Ray 
to  the  Quirpon  Islands,  on  the  shores  of  the  Magdalen  Islands,  and  also 
on  the  Coasts,  Bays,  Harbours,  and  Creeks  from  Mount  Joly  on  the 
Southern  Coast  of  Labrador,  to  and  through  the  Straits  of  Belleisle  and 
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thence  Northwardly  indefinitely  along  the  Coast,  without  prejttdice, 

however,  to  any  of  the  exclusive  Rights  of  the  Hudson  Bay  Company; 

and  that  the  American  Fishermen  shall  also  have  liberty  forever,  to  dry 

and  cure  Fish  in  any  of  the  unsettled  Bays,  Harbours  and  Creeks  of  the 

Southern  part  of  the  Coast  of  Newfoundland  hereabove  described,  and 

of  the  Coast  of  Labrador;   but  so  soon  as  the  same,  or  any  Portion 

thereof,  shall  be  settled,  it  shall  not  be  lawful  for  the  said  Fishermen  to 

dry  or  cure  Fish  at  such  Portion  so  settled,  without  previous  agreement 

for  such  purpose  with  the  Inhabitants,  Proprietors,  or  Possessors  of 

the  ground.  —  And  the  United  States  hereby  renounce  forever,   any 

Liberty  heretofore  enjoyed  or  claimed  by  the  Inhabitants  thereof,  to  take, 

dry,  or  cure  Fish  on,  or  within  three  marine  Miles  of  any  of  the  Coasts, 

Bays,  Creeks,  or  Harbours  of  His  Britannic  Majesty s  Dominions 

in  America  not  included  within  the  above-mentioned  limits  provided, 

however,  that  the  American  Fishermen  shall  be  admitted  to  enter  such 

Bays  or  Harbours  for  the  purpose  of  Shelter  and  of  repairing  Damages 

therein,  of  purchasing  Wood,  and  of  obtaining  Water,  and  for  no  other 

purpose  whatever.    But  they  shall  be  under  such  Restrictions  as  may 

be  necessary  to  prevent  their  taking,  drying  or  curing  Fish  therein,  or 

in  any  other  manner  whatever  abusing  the  Privileges  hereby  reserved 

to  them. 

And,  whereas,  differences  have  arisen  as  to  the  scope  and  meaning 
of  the  said  Article,  and  of  the  liberties  therein  referred  to,  and  other- 
wise in  respect  of  the  rights  and  liberties  which  the  inhabitants 
of  the  United  States  have  or  claim  to  have  in  the  waters  or  on  the 
shores  therein  referred  to: 

It  is  agreed  that  the  following  questions  shall  be  submitted  for 
decision  to  a  tribunal  of  arbitration  constituted  as  hereinafter 
provided :  — 

Question  i.  —  To  what  extent  are  the  following  contentions  or 
either  of  them  justified  ? 

It  is  contended  on  the  part  of  Great  Britain  that  the  exercise  of 
the  liberty  to  take  fish  referred  to  in  the  said  Article,  which  the 
inhabitants  of  the  United  States  have  forever  in  common  with  the 
subjects  of  His  Britannic  Majesty,  is  subject,  without  the  consent 
of  the  United  States,  to  reasonable  regulation  by  Great  Britain, 
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Canada,  or  Newfoundland  in  the  form  of  municipal  laws,  ordi- 
nances, or  rules,  as,  for  example,  to  regulations  in  respect  of  (i)  the 
hours,  days,  or  seasons  when  fish  may  be  taken  on  the  treaty  coasts ; 

(2)  the  method,  means,  and  implements  to  be  used  in  the  taking  of 
fish  or  in  the  carrying  on  of  fishing  operations  on  such  coasts; 

(3)  any  other  matters  of  a  similar  character  relating  to  fishing; 
such  regulations  being  reasonable,  as  being,  for  instance  — 

(a)  Appropriate  or  necessary  for  the  protection  and  preservation 
of  such  fisheries  and  the  exercise  of  the  rights  of  British  subjects 
therein  and  of  the  liberty  which  by  the  said  Article  I  the  inhabit- 
ants of  the  United  States  have  therein  in  common  with  British 
subjects ; 

(A)  Desirable  on  grounds  of  public  order  and  morals ; 

(c)  Equitable  and  fair  as  between  local  fishermen  and  the  inhabit- 
ants of  the  United  States  exercising  the  said  treaty  liberty  and  not 
so  framed  as  to  give  unfairly  an  advantage  to  the  former  over  the 
latter  class. 

It  is  contended  on  the  part  of  the  United  States  that  the  exercise 
of  such  liberty  is  not  subject  to  limitations  or  restraints  by  Great 
Britain,  Canada,  or  Newfpundland  in  the  form  of  municipal  laws, 
ordinances,  or  regulations  in  respect  of  (i)  the  hours,  days,  or  seasons 
when  the  inhabitants  of  the  United  States  may  take  fish  on  the 
treaty  coasts,  or  (2)  the  method,  means,  and  implements  used  by 
them  in  taking  fish  or  in  carrying  on  fishing  operations  on  such 
coasts,  or  (3)  any  other  limitations  or  restraints  of  similar  char- 
acter — 

(a)  Unless  they  are  appropriate  and  necessary  for  the  protection 
and  preservation  of  the  common  rights  in  such  fisheries  and  the 
exercise  thereof ;  and 

(6)  Unless  they  are  reasonable  in  themselves  and  fair  as  between 
local  fishermen  and  fishermen  coming  from  the  United  States,  and 
not  so  framed  as  to  give  an  advantage  to  the  former  over  the  latter 
class;  and 

(c)  Unless  their  appropriateness,  necessity,  reasonableness,  and 
fairness  be  determined  by  the  United  States  and  Great  Britain 
by  common  accord  and  the  United  States  concurs  in  their  en- 
forcement. 
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Question  2.  Have  the  inhabitants  of  the  United  States,  while 
exercising  the  liberties  referred  to  in  said  Article,  a  right  to  employ 
as  members  of  the  fishing  crews  of  their  vessels  persons  not  inhabit- 
ants of  the  United  States  ? 

Question  3.  Can  the  exercise  by  the  inhabitants  of  the  United 
States  of  the  liberties  referred  to  in  the  said  Article  be  subjected, 
without  the  consent  of  the  United  States,  to  the  requirements  of 
entry  or  report  at  custom-houses  or  the  payment  of  light  or  har- 
bour or  other  dues,  or  to  any  other  similar  requirement  or  condition 
or  exaction  ? 

Question  4.  Under  the  provision  of  the  said  Article  that  the 
American  fishermen  shall  be  admitted  to  enter  certain  bays  or  har- 
bours for  shelter,  repairs,  wood,  or  water,  and  for  no  other  purpose 
whatever,  but  that  they  shall  be  under  such  restrictions  as  may  be 
necessary  to  prevent  their  taking,  drying,  or  curing  fish  therein  or 
in  any  other  manner  whatever  abusing  the  privileges  thereby  re- 
served to  them,  is  it  permissible  to  impose  restrictions  making  the 
exercise  of  such  privileges  conditional  upon  the  payment  of  light 
or  harbour  or  other  dues,  or  entering  or  reporting  at  custom-houses 
or  any  similar  conditions  ? 

Question  5.  From  where  must  be  measured  the  "three  marine 
miles  of  any  of  the  coasts,  bays,  creeks,  or  harbours"  referred  to 
in  the  said  Article  ? 

Question  6.  Have  the  inhabitants  of  the  United  States  the  liberty 
under  the  said  Article  or  otherwise  to  take  fish  in  the  bays,  har- 
bours, and  creeks  on  that  part  of  the  southern  coast  of  Newfound- 
land which  extends  from  Cape  Ray  to  Rameau  Islands,  or  on  the 
western  and  northern  coasts  of  Newfoundland  from  Cape  Ray  to 
Quirpon  Islands,  or  on  the  Magdalen  Islands? 

Question  7.  —  Are  the  inhabitants  of  the  United  States  whose 
vessels  resort  to  the  treaty  coasts  for  the  purpose  of  exercising  the 
liberties  referred  to  in  Article  I  of  the  treaty  of  181 8  entitled  to 
have  for  those  vessels,  when  duly  authorized  by  the  United  States 
in  that  behalf,  the  commercial  privileges  on  the  treaty  coasts  ac- 
corded by  agreement  or  otherwise  to  United  States  trading-vessels 
generally  ? 
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Article  n 

Either  Party  may  call  the  attention  of  the  Tribunal  to  any  legis- 
lative or  executive  act  of  the  other  Party,  specified  within  three 
months  of  the  exchange  of  notes  enforcing  this  agreement,  and 
which  is  claimed  to  be  inconsistent  with  the  true  interpretation  of 
the  Treaty  of  18 18;  and  may  call  upon  the  Tribunal  to  express 
in  its  award  its  opinion  upon  such  acts,  and  to  point  out  in  what 
respects,  if  any,  they  are  inconsistent  with  the  principles  laid  down 
in  the  award  in  reply  to  the  preceding  questions ;  and  each  Party 
agrees  to  conform  to  such  opinion. 

Article  m 

If  any  question  arises  in  the  arbitration  regarding  the  reasonable- 
ness of  any  regulation  or  otherwise  which  requires  an  examination 
of  the  practical  effect  of  any  provisions  in  relation  to  the  conditions 
surrounding  the  exercise  of  the  liberty  of  fishery  enjoyed  by  the 
inhabitants  of  the  United  States,  or  which  requires  expert  infor- 
mation about  the  fisheries  themselves,  the  Tribunal  may,  in  that 
case,  refer  such  question  to  a  Commission  of  three  expert  specialists 
in  such  matters ;  one  to  be  designated  by  each  of  the  Parties  hereto, 
and  the  third,  who  shall  not  be  a  national  of  either  Party,  to  be 
designated  by  the  Tribunal.  This  Commission  shall  examine  into 
and  report  their  conclusions  on  any  question  or  questions  so  referred 
to  it  by  the  Tribunal  and  such  report  shall  be  considered  by  the 
Tribunal  and  shall,  if  incorporated  by  them  in  the  award,  be  ac- 
cepted as  a  part  thereof. 

Pending  the  report  of  the  Commission  upon  the  question  or 
questions  so  referred  and  without  awaiting  such  report,  the  Tri- 
bunal may  make  a  separate  award  upon  all  or  any  other  questions 
before  it,  and  such  separate  award,  if  made,  shall  become  immedi- 
ately effective,  provided  that  the  report  aforesaid  shaU  not  be  in- 
corporated in  the  award  until  it  has  been  considered  by  the  Tribunal. 
The  expenses  of  such  Commission  shall  be  borne  in  equal  moieties 

by  the  Parties  hereto. 

Article  IV 

The  Tribunal  shall  recommend  for  the  consideration  of  the  High 
Contracting  Parties  rules  and  a  method  of  procedure  under  which  all 
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questions  which  may  arise  in  the  future  regarding  the  exercise  of 
the  liberties  above  referred  to  may  be  determined  in  accordance 
with  the  principles  laid  down  in  the  award.  If  the  High  Contract- 
ing Parties  shall  not  adopt  the  rules  and  method  of  procedure  so 
recommended,  or  if  they  shall  not,  subsequentiy  to  the  delivery 
of  the  award,  agree  upon  such  rules  and  methods,  then  any  dif- 
ferences which  may  arise  in  the  future  between  the  High  Contract- 
ing Parties  relating  to  the  interpretation  of  the  Treaty  of  18 18  or 
to  the  effect  and  application  of  the  award  of  the  Tribunal  shall  be 
referred  informally  to  the  Permanent  Court  at  The  Hague  for  de- 
cision by  the  simimary  procedure  provided  in  Chapter  IV  of  The 
Hague  Convention  of  the  i8th  October,  1907. 

Article  V 

The  Tribunal  of  Arbitration  provided  for  herein  shall  be  chosen 
from  the  general  list  of  members  of  the  Permanent  Court  at  The 
Hague,  in  accordance  with  the  provisions  of  Article  XLV  of  the 
Convention  for  the  Settlement  of  International  Disputes,  con- 
cluded at  the  Second  Peace  Conference  at  The  Hague  on  the  i8th 
of  October,  1907.  The  provisions  of  said  Convention,  so  far  as  ap- 
plicable and  not  inconsistent  herewith,  and  excepting  Articles  LIII 
and  LIV,  shall  govern  the  proceedings  under  the  submission  herein 
provided  for. 

The  time  allowed  for  the  direct  agreement  of  His  Britannic  Maj- 
esty and  the  President  of  the  United  States  on  the  composition 
of  such  Tribimal  shall  be  three  months. 

Article  VI 

The  pleadings  shall  be  communicated  in  the  order  and  within  the 
time  following :  — 

As  soon  as  may  be  and  within  a  period  not  exceeding  seven  months 
from  the  date  of  the  exchange  of  notes  making  this  agreement  bind- 
ing the  printed  case  of  each  of  the  Parties  hereto,  accompanied  by 
printed  copies  of  the  documents,  the  official  correspondence,  and 
all  other  evidence  on  which  each  Party  relies,  shall  be  delivered 
in  duplicate  (with  such  additional  copies  as  may  be  agreed  upon) 
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to  the  agent  of  the  other  Party.  It  shall  be  suiBcient  for  this  pur- 
pose if  such  case  is  delivered  at  the  British  Embassy  at  Washington 
or  at  the  American  Embassy  at  London,  as  the  case  may  be,  for 
transmission  to  the  agent  for  its  Government. 

Within  fifteen  days  thereafter  such  printed  case  and  accompany- 
ing evidence  of  each  of  the  Parties  shaU  be  delivered  in  duplicate  to 
each  member  of  the  Tribunal,  and  such  delivery  may  be  made  by 
depositing  within  the  stated  period  the  necessary  number  of  copies 
with  the  International  Bureau  at  The  Hague  for  transmission  to 
the  Arbitrators. 

After  the  delivery  on  both  sides  of  such  printed  case,  either  Party 
may,  in  like  manner,  and  within  four  months  after  the  expiration  of 
the  period  above  fixed  for  the  delivery  to  the  agents  of  the  case, 
deliver  to  the  agent  of  the  other  Party  (with  such  additional  copies 
as  may  be  agreed  upon),  a  printed  counter-case  accompanied  by 
printed  copies  of  additional  documents,  correspondence,  and  other 
evidence  in  reply  to  the  case,  documents,  correspondence,  and  other 
evidence  so  presented  by  the  other  Party,  and  within  fifteen  days 
thereafter  such  Party  shall,  in  like  manner  as  above  provided,  deliver 
in  duplicate  such  counter-case  and  accompan3dng  evidence  to  each 
of  the  Arbitrators. 

The  foregoing  provisions  shall  not  prevent  the  Tribunal  from 
permitting  either  Party  to  rely  at  the  hearing  upon  documentary 
or  other  evidence  which  is  shown  to  have  become  open  to  its  inves- 
tigation or  examination  or  available  for  use  too  late  to  be  submitted 
within  the  period  hereinabove  fixed  for  the  delivery  of  copies  of 
evidence,  but  in  case  any  such  evidence  is  to  be  presented,  printed 
copies  of  it,  as  soon  as  possible  after  it  is  secured,  must  be  delivered, 
in  like  manner  as  provided  for  the  delivery  of  copies  of  other  evi- 
dence, to  each  of  the  Arbitrators  and  to  the  agent  of  the  other 
Party.  The  admission  of  any  such  additional  evidence,  however, 
shall  be  subject  to  such  conditions  as  the  Tribunal  may  impose, 
and  the  other  Party  shall  have  a  reasonable  opportunity  to  offer 
additional  evidence  in  rebuttal. 

The  Tribunal  shall  take  into  consideration  all  evidence  which  is 
offered  by  either  Party. 


NORTH  ATLANTIC  COAST  FISHERIES  141 

Article  VH 

If  in  the  case  or  counter-case  (exclusive  of  the  accompanying 
evidence)  either  Party  shall  have  specified  or  referred  to  any  docu- 
ments, correspondence,  or  other  evidence  in  its  own  exclusive  pos- 
session without  annexing  a  copy,  such  Party  shall  be  bound,  if  the 
other  Party  shall  demand  it  within  thirty  days  after  the  delivery 
of  the  case  or  counter-case  respectively,  to  furnish  to  the  Party  ap- 
plying for  it  a  copy  thereof ;  and  either  Party  may,  within  the  like 
time,  demand  that  the  other  shall  furnish  certified  copies  or  produce 
for  inspection  the  originals  of  any  documentary  evidence  adduced 
by  the  Party  upon  whom  the  demand  is  made.  It  shall  be  the  duty 
of  the  Party  upon  whom  any  such  demand  is  made  to  comply  with  it 
as  soon  as  may  be,  and  within  a  period  not  exceeding  fifteen  days 
after  the  demand  has  been  received.  The  production  for  inspec- 
tion or  the  furnishing  to  the  other  Party  of  official  governmental 
publications,  publishing,  as  authentic,  copies  of  the  documentary 
evidence  referred  to,  shall  be  a  sufficient  compliance  with  such 
demand,  if  such  governmental  publications  shall  have  been  pub- 
lished prior  to  the  ist  day  of  January,  1908.  If  the  demand  is  not 
complied  with,  the  reasons  for  the  failure  to  comply  must  be  stated 

to  the  Tribunal. 

Article  VHI 

The  Tribunal  shall  meet  within  six  months  after  the  expiration  of 
the  period  above  fixed  for  the  delivery  to  the  agents  of  the  case, 
and  upon  the  assembling  of  the  Tribunal  at  its  first  session  each 
Party,  through  its  agent  or  counsel,  shall  deliver  in  duplicate  to 
each  of  the  Arbitrators  and  to  the  agent  and  counsel  of  the  other 
Party  (with  such  additional  copies  as  may  be  agreed  upon)  a  printed 
argument  showing  the  points  and  referring  to  the  evidence  upon 
which  it  relies. 

The  time  fixed  by  this  Agreement  for  the  delivery  of  the  case, 
counter-case,  or  argument,  and  for  the  meetiug  of  the  Tribunal, 
may  be  extended  by  mutual  consent  of  the  Parties. 

Article  IX 

The  decision  of  the  Tribunal  shall,  if  possible,  be  made  within  two 
months  from  the  close  of  the  arguments  on  both  sides,  unless  on  the 
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request  of  the  Tribunal  the  Parties  shall  agree  to  extend  the 
period. 

It  shall  be  made  in  writing,  and  dated  and  signed  by  each  member 
of  the  Tribunal,  and  shall  be  accompanied  by  a  statement  of  reasons. 

A  member  who  may  dissent  from  the  decision  may  record  his 
dissent  when  signing. 

The  language  to  be  used  throughout  the  proceedings  shall  be 
English. 

Article  X 

Each  Party  reserves  to  itself  the  right  to  demand  a  revision  of 
the  award.  Such  demand  shall  contain  a  statement  of  the  grounds 
on  which  it  is  made  and  shall  be  made  within  five  days  of  the  pro- 
mulgation of  the  award,  and  shall  be  heard  by  the  Tribunal  within 
ten  days  thereafter.  The  Party  making  the  demand  shall  serve  a 
copy  of  the  same  on  the  opposite  Party,  and  both  Parties  shall  be 
heard  in  argument  by  the  Tribunal  on  said  demand.  The  demand 
can  only  be  made  on  the  discovery  of  some  new  fact  or  circumstance 
calculated  to  exercise  a  decisive  influence  upon  the  award  and  which 
was  unknown  to  the  Tribunal  and  to  the  Party  demanding  the  re- 
vision at  the  time  the  discussion  was  closed,  or  upon  the  ground  that 
the  said  award  does  not  fully  and  sufficiently,  within  the  meaning 
of  this  Agreement,  determine  any  question  or  questions  submitted. 
If  the  Tribunal  shall  allow  the  demand  for  a  revision,  it  shall  afford 
such  opportunity  for  further  hearings  and  arguments  as  it  shall 
deem  necessary. 

Article  XI 

The  present  Agreement  shall  de  deemed  to  be  binding  only  when 
confirmed  by  the  two  Governments  by  an  exchange  of  notes. 

In  witness  whereof  this  Agreement  has  been  signed  and  sealed  by 
His  Britannic  Majesty's  Ambassador  at  Washington,  the  Right 
Honourable  James  Bryce,  O.M.,  on  behalf  of  Great  Britain,  and 
by  the  Secretary  of  State  of  the  United  States,  Elihu  Root,  on  be- 
half of  the  United  States. 

Done  at  Washington  on  the  27th  day  of  January,  one  thousand 

nine  hundred  and  nine. 

James  Bryce    [seal] 

Elihu  Root    [seal] 
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MR.  BACON  TO  MR.  BRYCE 

Departmi:nt  of  State 
N*.  541.]  February  21,  1909 

Excellency  :  I  have  the  honor  to  inform  you  that  the  Senate, 
by  its  resolution  of  the  i8th  instant,  gave  its  advice  and  consent 
to  the  ratification  of  the  Special  Agreement  between  the  United 
States  and  Great  Britain,  signed  on  January  27,  1909,  for  the  sub- 
mission to  the  Permanent  Court  of  Arbitration  at  The  Hague  of 
questions  relating  to  fisheries  on  the  North  Atlantic  Coast. 

In  giving  this  advice  and  consent  to  the  ratification  of  the  Special 
Agreement,  and  as  a  part  of  the  act  of  ratification,  the  Senate  states 
in  the  resolution  its  understanding : 

That  it  is  agreed  by  the  United  States  and  Great  Britain  that  question  5 
of  the  series  submitted,  namely,  "from  where  must  be  measured  the  three 
marine  miles  of  any  of  the  coasts,  bays,  creeks  or  harbors  referred  to  in  said 
article,"  does  not  include  any  question  as  to  the  Bay  of  Fundy,  considered 
as  a  whole  apart  from  its  bays  or  creeks,  or  as  to  innocent  passage  through  the 
Gut  of  Canso,  and  that  the  respective  views  or  contentions  of  the  United  States 
and  Great  Britain  on  either  subject  shall  be  in  no  wise  prejudiced  by  an3rthing 
in  the  present  arbitration,  and  that  this  agreement  on  the  part  of  the  United 
States  wm  be  mentioned  in  the  ratification  of  the  special  agreement  and  will, 
in  effect,  form  part  of  this  special  agreement. 

In  thus  formally  confirming  what  I  stated  to  you  orally,  I  have 
the  honor  to  express  the  hope  that  you  will  in  like  manner  formally 
confirm  the  assent  of  His  Majesty's  Government  to  this  understand- 
ing which  you  heretofore  stated  to  me  orally,  and  that  you  will  be 
prepared  at  an  early  day  to  exchange  the  notes  confirming  the 
Special  Agreement  as  provided  for  therein  and  in  the  general  ar- 
bitration convention  of  June  5,  1908. 

I  have  the  honor  to  be,  with  the  highest  consideration. 
Your  Excellency's  most  obedient  servant, 

Robert  Bacon 

His  Excellency  The  Right  Honorable  James  Bryce 

Etc.,  Etc.,  Etc. 


144  NOTES  ON  AGREEMENT 

MR.  BRYCE  TO  MR.  BACON 

N**.  55.]  British  Embassy 

Washington,  March  4,  1909 

Sir  :  I  have  the  honour  to  acknowledge  the  receipt  of  your  note 
informing  me  that  the  Senate  of  the  United  States  has  approved  the 
Special  Agreement  for  the  reference  to  arbitration  of  the  questions 
relating  to  the  fisheries  on  the  North  Atlantic  Coast  and  of  the 
terms  of  the  Resolution  in  which  that  approval  is  given. 

It  is  now  my  duty  to  inform  you  that  the  Government  of  His 
Britannic  Majesty  confirms  the  Special  Agreement  aforesaid  and 
in  so  doing  confirms  also  the  imderstanding  arrived  at  by  us  that 
Question  V  of  the  series  of  Questions  submitted  for  arbitration, 
namely  from  where  must  be  measured  the  "three  marine  miles 
of  any  of  the  coasts,  bays,  creeks,  or  harbours"  referred  to  in  the 
said  article,  is  submitted  in  its  present  form  with  the  agreed  under- 
standing that  no  question  as  to  the  Bay  of  Fundy  considered  as  a 
whole  apart  from  its  bays  or  creeks,  or  as  to  innocent  passage 
through  the  Gut  of  Canso,  is  included  in  this  question  as  one  to  be 
raised  in  the  present  arbitration,  it  being  the  intention  of  the  Parties 
that  their  respective  views  or  contentions  on  either  subject  shall  be 
in  no  wise  prejudiced  by  anything  in  the  present  arbitration. 

This  understanding  is  that  which  was  embodied  in  notes  ex- 
changed between  your  predecessor  and  myself  on  January  27th, 
and  is  that  expressed  in  the  above-mentioned  Resolution  of  the 
Senate  of  the  United  States. 

I  have  the  honour  to  be,  with  the  highest  respect,  Sir, 
Your  most  obedient,  humble  Servant, 

James  Bryce 
The  Honourable,  Robert  Bacon 

Etc.,  Etc.,  Etc. 
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ARBITRAL  AWARD  RENDERED    SEPTEMBER  7,  1910,  IN  THE 
QUESTION  OF  THE  NORTH  ATLANTIC  COAST  FISHERIES 

Preamble 

Whereas  a  Special  Agreement  between  the  United  States  of 
America  and  Great  Britain,  signed  at  Washington  the  27th  January, 
1909,  and  confirmed  by  interchange  of  Notes  dated  the  4th  March, 
1909,  was  concluded  in  conformity  with  the  provisions  of  the  Gen- 
eral Arbitration  Treaty  between  the  United  States  of  America  and 
Great  Britain,  signed  the  4th  April,  1908,  and  ratified  the  4th  June, 
1908; 

And  whereas  the  said  Special  Agreement  for  the  submission  of 
questions  relating  to  fisheries  on  the  North  Atlantic  Coast  under  the 
general  treaty  of  arbitration  concluded  between  the  United  States 
and  Great  Britain  on  the  4th  day  of  April,  1908,  is  as  follows : 

Article  I 

Whereas  by  Article  I  of  the  Convention  signed  at  London  on  the 
2oth  day  of  October,  1818,  between  Great  Britain  and  the  United 
States,  it  was  agreed  as  follows :  — 

Whereas  differences  have  arisen  respecting  the  liberty  claimed  by  the 
United  States  for  the  Inhabitants  thereof  ^  to  take,  dry  and  cure  Fish 
on  Certain  Coasts^  Bays,  Harbours  and  Creeks  of  His  Britannic  Maj- 
estys  Dominions  in  America,  it  is  agreed  between  the  High  Contract- 
ing Parties,  that  the  Inhabitants  of  the  said  United  States  shall  have 
forever,  in  common  with  the  Subjects  of  His  Britannic  Majesty,  the 
Liberty  to  take  Fish  of  every  kind  on  that  part  of  the  Southern  Coast 
of  Newfoundland  which  extends  from  Cape  Ray  to  the  Rameau  Islands, 
on  the  Western  and  Northern  Coast  of  Newfoundland,  from  the  said 
Cape  Ray  to  the  Quirpon  Islands,  on  the  shores  of  the  Magdalen  Is- 
lands, and  also  on  the  Coasts,  Bays,  Harbours,  and  Creeks  from  Mount 
Joly  on  the  Southern  Coast  of  Labrador,  to  and  through  the  Straits  of 
BeUeisle  and  thence  Northwardly  indefinitely  along  the  Coast,  without 
prejudice,  however,  to  any  of  the  exclusive  Rights  of  the  Hudson  Bay 
Company;  and  that  the  American  Fishermen  shall  also  have  liberty 
forever,  to  dry  and  cure  Fish  in  any  of  the  unsettled  Bays,  Harbours 
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and  Creeks  of  the  Southern  part  of  the  Coast  of  Newfoundland  hereabove 
described,  and  of  the  Coast  of  Labrador ;  but  so  soon  as  the  same,  or  any 
Portion  thereof,  shall  be  settled,  it  shall  not  be  lawful  for  the  said  Fisher- 
men to  dry  or  cure  Fish  at  such  Portion  so  settled,  without  previous 
agreement  for  such  purpose  with  the  Inhabitants,  Proprietors,  or  Pos- 
sessors of  the  ground.  —  And  the  United  States  hereby  renounce  for- 
ever, any  Liberty  heretofore  enjoyed  or  claimed  by  the  Inhabitants 
thereof,  to  take,  dry,  or  cure  Fish  on,  or  within  three  marine  Miles  of 
any  of  the  Coasts,  Bays,  Creeks,  or  Harbours  of  His  Britannic  Maj- 
esty s  Dominions  in  America  not  included  within  the  above-mentioned 
limits;  provided,  however,  that  the  American  Fishermen  shall  be  ad- 
mitted to  enter  such  Bays  or  Harbours  for  the  purpose  of  Shelter  and 
of  repairing  Damages  therein,  of  purchasing  Wood,  and  of  obtaining 
Water,  and  for  no  other  purpose  whatever,  Bui  they  shall  be  under 
such  Restrictions  cls  may  be  necessary  to  prevent  their  taking,  drying 
or  curing  Fish  therein,  or  in  any  other  manner  whatever  abusing  the 
Privileges  hereby  reserved  to  them. 

And,  whereas,  diflFerences  have  arisen  as  to  the  scope  and  meaning 
of  the  said  Article,  and  of  the  liberties  therein  referred  to,  and  other- 
wise in  respect  of  the  rights  and  liberties  which  the  inhabitants  of 
the  United  States  have  or  claim  to  have  in  the  waters  or  on  the 
shores  therein  referred  to: 

It  is  agreed  that  the  following  questions  shall  be  submitted  for 
decision  to  a  tribunal  of  arbitration  constituted  as  hereinafter  pro-^ 
vided:  — 

Question  i .  —  To  what  extent  are  the  following  contentions  or 
either  of  them  justified  ? 

It  is  contended  on  the  part  of  Great  Britain  that  the  exercise  of 
the  liberty  to  take  fish  referred  to  in  the  said  Article,  which  the 
inhabitants  of  the  United  States  have  forever  in  common  with  the 
subjects  of  His  Britannic  Majesty,  is  subject,  without  the  consent 
of  the  United  States,  to  reasonable  regulation  by  Great  Britain,. 
Canada,  or  Newfoundland  in  the  form  of  municipal  laws,  ordinances,, 
or  rules,  as,  for  example,  to  regulations  in  respect  of  (i)  the  hours,, 
days,  or  seasons  when  fish  may  be  taken  on  the  treaty  coasts; 
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(2)  the  method,  means,  and  implements  to  be  used  in  the  taking 
of  fish  or  in  the  carrying  on  of  fishing  operations  on  such  coasts ; 

(3)  any  other  matters  of  a  similar  character  relating  to  fishing ;  such 
regulations  being  reasonable,  as  being,  for  instance  — 

(a)  Appropriate  or  necessary  for  the  protection  and  preservation 
of  such  fisheries  and  the  exercise  of  the  rights  of  British  subjects 
therein  and  of  the  liberty  which  by  the  said  Article  I  the  inhabitants 
of  the  United  States  have  therein  in  common  with  British  subjects ; 

(6)  Desirable  on  grounds  of  public  order  and  morals ; 

(c)  Equitable  and  fair  as  between  local  fishermen  and  the  in- 
habitants of  the  United  States  exercising  the  said  treaty  liberty 
and  not  so  framed  as  to  give  unfairly  an  advantage  to  the  former 
over  the  latter  class. 

It  is  contended  on  the  part  of  the  United  States  that  the  exercise 
of  such  liberty  is  not  subject  to  limitations  or  restraints  by  Great 
Britain,  Canada,  or  Newfoundland  in  the  form  of  municipal  laws, 
ordinances,  or  regulations  in  respect  of  (i)  the  hours,  days,  or 
seasons  when  the  inhabitants  of  the  United  States  may  take  fish  on 
the  treaty  coasts,  or  (2)  the  method,  means,  and  implements  used 
by  them  in  taking  fish  or  in  carrying  on  fishing  operations  on  such 
coasts,  or  (3)  any  other  limitations  or  restraints  of  similar  char- 
acter— 

{a)  Unless  they  are  appropriate  and  necessary  for  the  protection 
and  preservation  of  the  common  rights  in  such  fisheries  and  the 
exercise  thereof;  and 

(6)  Unless  they  are  reasonable  in  themselves  and  fair  as  between 
local  fishermen  and  fishermen  coming  from  the  United  States,  and 
not  so  framed  as  to  give  an  advantage  to  the  former  over  the  latter 
class;  and 

(c)  Unless  their  appropriateness,  necessity,  reasonableness,  and 
fairness  be  determined  by  the  United  States  and  Great  Britain  by 
common  accord  and  the  United  States  concurs  in  their  enforcement. 

Question  2.  Have  the  inhabitants  of  the  United  States,  while 
exercising  the  liberties  referred  to  in  said  Article,  a  right  to  employ 
as  members  of  the  fishing  crews  of  their  vessels  persons  not  in- 
habitants of  the  United  States  ? 
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Question  3.  Can  the  exercise  by  the  inhabitants  of  the  United 
States  of  the  liberties  referred  to  in  the  said  Article  be  subjected, 
without  the  consent  of  the  United  States,  to  the  requirements  of 
entry  or  report  at  custom-houses  or  the  payment  of  light  or  harbour 
or  other  dues,  or  to  any  other  similar  requirement  or  condition  or 
exaction  ? 

Question  4.  Under  the  provision  of  the  said  Article  that  the 
American  fishermen  shall  be  admitted  to  enter  certain  bays  or  har- 
bours for  shelter,  repairs,  wood,  or  water,  and  for  no  other  purpose 
whatever,  but  that  they  shall  be  under  such  restrictions  as  may  be 
necessary  to  prevent  their  taking,  drying,  or  curing  fish  therein  or 
in  any  other  manner  whatever  abusing  the  privileges  thereby  re- 
served to  them,  is  it  permissible  to  impose  restrictions  making  the 
exercise  of  such  privileges  conditional  upon  the  payment  of  light  or 
harbour  or  other  dues,  or  entering  or  reporting  at  custom-houses  or 
any  similar  conditions  ? 

Question  5.  From  where  must  be  measured  the  "three  marine 
miles  of  any  of  the  coasts,  bays,  creeks,  or  harbours"  referred  to 
in  the  said  Article? 

Question  6.  Have  the  inhabitants  of  the  United  States  the  liberty 
under  the  said  Article  or  otherwise  to  take  fish  in  the  bays,  har- 
bours, and  creeks  on  that  part  of  the  southern  coast  of  Newfound- 
land which  extends  from  Cape  Ray  to  Rameau  Islands,  or  on  the 
western  and  northern  coasts  of  Newfoundland  from  Cape  Ray  to 
Quirpon  Islands,  or  on  the  Magdalen  Islands  ? 

Question  7.  —  Are  the  inhabitants  of  the  United  States  whose 
vessels  resort  to  the  treaty  coasts  for  the  purpose  of  exercising  the 
liberties  referred  to  in  Article  I  of  the  treaty  of  181 8  entitled  to 
have  for  those  vessels,  when  duly  authorized  by  the  United  States 
in  that  behalf,  the  commercial  privileges  on  the  treaty  coasts  ac- 
corded by  agreement  or  otherwise  to  United  States  trading-vessels 

generally  ? 

Article  II 

Either  Party  may  call  the  attention  of  the  Tribunal  to  any  legis- 
lative or  executive  act  of  the  other  Party,  specified  within  three 
months  of  the  exchange  of  notes  enforcing  this  agreement,  and  which 
is  claimed  to  be  inconsistent  with  the  true  interpretation  of  the 
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Treaty  of  1818 ;  and  may  call  upon  the  Tribunal  to  express  in  its 
award  its  opinion  upon  such  acts,  and  to  point  out  in  what  respects, 
if  any,  they  are  inconsistent  with  the  principles  laid  down  in  the 
award  in  reply  to  the  preceding  questions ;  and  each  Party  agrees 
to  conform  to  such  opinion. 

Article  m 

If  any  question  arises  in  the  arbitration  regarding  the  reasonable- 
ness of  any  regulation  or  otherwise  which  requires  an  examination 
of  the  practical  eflFect  of  any  provisions  in  relation  to  the  conditions 
surrounding  the  exercise  of  the  liberty  of  fishery  enjoyed  by  the 
inhabitants  of  the  United  States,  or  which  requires  expert  informa- 
tion about  the  fisheries  themselves,  the  Tribunal  may,  in  that  case, 
refer  such  question  to  a  Commission  of  three  expert  specialists  in 
such  matters;  one  to  be  designated  by  each  of  the  Parties  hereto, 
and  the  third,  who  shall  not  be  a  national  of  either  Party,  to  be 
designated  by  the  Tribunal.  This  Commission  shall  examine  into 
and  report  their  conclusions  on  any  question  or  questions  so  re- 
ferred to  it  by  the  Tribimal  and  such  report  shall  be  considered 
by  the  Tribimal  and  shall,  if  incorporated  by  them  in  the  award, 
be  accepted  as  a  part  thereof. 

Pending  the  report  of  the  Commission  upon  the  question  or 
questions  so  referred  and  without  awaiting  such  report,  the  Tri- 
bunal may  make  a  separate  award  upon  all  or  any  other  questions 
before  it,  and  such  separate  award,  if  made,  shall  become  immedi- 
ately effective,  provided  that  the  report  aforesaid  shall  not  be  in- 
corporated in  the  award  until  it  has  been  considered  by  the  Tribimal. 
The  expenses  of  such  Coiomission  shall  be  borne  in  equal  moieries 
by  the  Parties  hereto. 

Article  IV 

The  Tribunal  shall  recommend  for  the  consideration  of  the  High 
Contracting  Parties  rules  and  a  method  of  procedure  under  which 
all  questions  which  may  arise  in  the  future  regarding  the  exercise 
of  the  liberties  above  referred  to  may  be  determined  in  accordance 
with  the  principles  laid  down  in  the  award.  If  the  High  Contract- 
ing Parties  shall  not  adopt  the  rules  and  method  of  procedure  so 
recommended,  or  if  they  shall  not,  subsequentiy  to  the  delivery  of 
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the  award,  agree  upon  such  rules  and  methods,  then  any  differences 
which  may  arise  in  the  future  between  the  High  Contracting  Parties 
relating  to  the  interpretation  of  the  Treaty  of  1818  or  to  the  effect 
and  application  of  the  award  of  the  Tribimal  shall  be  referred  in- 
formally to  the  Permanent  Court  at  The  Hague  for  decision  by  the 
simmiary  procedure  provided  in  Chapter  IV  of  The  Hague  Conven- 
tion of  the  1 8th  October,  1907. 

Article  V 

The  Tribunal  of  Arbitration  provided  for  herein  shall  be  chosen 
from  the  general  list  of  members  of  the  Permanent  Court  at  The 
Hague,  in  accordance  with  the  provisions  of  Article  XLV  of  the 
Convention  for  the  Settlement  of  International  Disputes,  concluded 
at  the  Second  Peace  Conference  at  The  Hague  on  the  i8th  of  Oc- 
tober, 1907.  The  provisions  of  said  Convention,  so  far  as  appli- 
cable and  not  inconsistent  herewith,  and  excepting  Articles  LIII 
and  LIV,  shall  govern  the  proceedings  under  the  submission  herein 
provided  for. 

The  time  allowed  for  the  direct  agreement  of  His  Britannic  Maj- 
esty and  the  President  of  the  United  States  on  the  composition  of 
such  Tribimal  shall  be  three  months. 

Article  VI 

The  pleadings  shall  be  communicated  in  the  order  and  within  the 
time  following :  — 

As  soon  as  may  be  and  within  a  period  not  exceeding  seven  months 
from  the  date  of  the  exchange  of  notes  making  this  agreement  bind- 
ing the  printed  case  of  each  of  the  Parties  hereto,  accompanied  by 
printed  copies  of  the  documents,  the  official  correspondence,  and 
all  other  evidence  on  which  each  Party  relies,  shall  be  delivered  in 
duplicate  (with  such  additional  copies  as  may  be  agreed  upon)  to 
the  agent  of  the  other  Party.  It  shall  be  sufficient  for  this  purpose 
if  such  case  is  delivered  at  the  British  Embassy  at  Washington  or 
at  the  American  Embassy  at  London,  as  the  case  may  be,  for  trans- 
mission to  the  agent  for  its  Government. 

Within  fifteen  days  thereafter  such  printed  case  and  accompany- 
ing evidence  of  each  of  the  Parties  shall  be  delivered  in  duplicate 
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to  each  member  of  the  Tribunal,  and  such  delivery  may  be  made 
by  depositing  within  the  stated  period  the  necessary  nimiber  of 
copies  with  the  International  Bureau  at  The  Hague  for  transmission 
to  the  Arbitrators. 

After  the  delivery  on  both  sides  of  such  printed  case,  either  Party 
may,  in  like  manner,  and  within  four  months  after  the  expiration 
of  the  period  above  fixed  for  the  delivery  to  the  agents  of  the  case, 
deliver  to  the  agent  of  the  other  Party  (with  such  additional  copies 
as  may  be  agreed  upon),  a  printed  counter-case  accompanied  by 
printed  copies  of  additional  documents,  correspondence,  and  other 
evidence  in  reply  to  the  case,  documents,  correspondence,  and  other 
evidence  so  presented' by  the  other  Party,  and  within  fifteen  days 
thereafter  such  Party  shall,  in  like  manner  as  above  provided,  de- 
liver in  duplicate  such  counter-case  and  accompanying  evidence 
to  each  of  the  Arbitrators. 

The  foregoing  provisions  shall  not  prevent  the  Tribunal  from 
permitting  either  Party  to  rely  at  the  hearing  upon  documentary 
or  other  evidence  which  is  shown  to  have  become  open  to  its  in- 
vestigation or  examination  or  available  for  use  too  late  to  be  sub- 
mitted within  the  period  hereinabove  fixed  for  the  delivery  of  copies 
of  evidence,  but  in  case  any  such  evidence  is  to  be  presented,  printed 
copies  of  it,  as  soon  as  possible  after  it  is  secured,  must  be  delivered, 
in  like  manner  as  provided  for  the  delivery  of  copies  of  other  evi- 
dence, to  each  of  the  Arbitrators  and  to  the  agent  of  the  other 
Party.  The  admission  of  any  such  additional  evidence,  however, 
shall  be  subject  to  such  conditions  as  the  Tribimal  many  impose, 
and  the  other  Party  shall  have  a  reasonable  opportunity  to  oflFer  ad- 
ditional evidence  in  rebuttal. 

The  Tribimal  shall  take  into  consideration  all  evidence  which  is 
ofiFered  by  either  Party. 

Article  Vn 

If  in  the  case  or  counter-case  (exclusive  of  the  accompanying 
evidence)  either  Party  shall  have  specified  or  referred  to  any  docu- 
ments, correspondence,  or  other  evidence  in  its  own  exclusive 
possession  without  annexing  a  copy,  such  Party  shall  be  bound,  if 
the  other  Party  shall  demand  it  within  thirty  days  after  the  de- 
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livery  of  the  case  or  counter-case  respectively,  to  furnish  to  the 
Party  applying  for  it  a  copy  thereof ;  and  either  Party  may,  within 
the  like  time,  demand  that  the  other  shall  furnish  certified  copies 
or  produce  for  inspection  the  originals  of  any  doomientary  evidence 
adduced  by  the  Party  upon  whom  the  demand  is  made.  It  shall 
be  the  duty  of  the  Party  upon  whom  any  such  demand  is  made 
to  comply  with  it  as  soon  as  may  be,  and  within  a  period  not  ex- 
ceeding fifteen  days  after  the  demand  has  been  received.  The  pro- 
duction for  inspection  or  the  furnishing  to  the  other  Party  of  official 
governmental  publications,  publishing,  as  authentic,  copies  of  the 
documentary  evidence  referred  to,  shall  be  a  sufficient  compliance 
with  such  demand,  if  such  governmental  publications  shall  have 
been  published  prior  to  the  ist  day  of  January  1908.  If  the  demand 
is  not  complied  with,  the  reasons  for  the  failure  to  comply  must  be 
stated  to  the  Tribunal. 

Article  Vni 

The  Tribunal  shall  meet  within  six  months  after  the  expiration 
of  the  period  above  fixed  for  the  delivery  to  the  agents  of  the  case, 
and  upon  the  assembling  of  the  Tribunal  at  its  first  session  each 
Party,  through  its  agent  or  coimsel,  shall  deliver  in  duplicate  to 
each  of  the  Arbitrators  and  to  the  agent  and  counsel  of  the  other 
Party  (with  such  additional  copies  as  may  be  agreed  upon)  a  printed 
argument  showing  the  points  and  referring  to  the  evidence  upon 
which  it  relies. 

The  time  fixed  by  this  Agreement  for  the  delivery  of  the  case, 
counter-case,  or  argument,  and  for  the  meeting  of  the  Tribunal, 
may  be  extended  by  mutual  consent  of  the  Parties. 

Article  IX 

The  decision  of  the  Tribunal  shall,  if  possible,  be  made  within  two 
months  from  the  close  of  the  arguments  on  both  sides,  unless  on  the 
request  of  the  Tribunal  the  Parties  shall  agree  to  extend  the  period. 

It  shall  be  made  in  writing,  and  dated  and  signed  by  each  member 
of  the  Tribunal,  and  shall  be  accompanied  by  a  statement  of  reasons. 

A  member  who  may  dissent  from  the  decision  may  record  his 
dissent  when  signing. 
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The  language  to  be  used  throughout  the  proceedings  shall  be 

English. 

Article  X 

Each  Party  reserves  to  itself  the  right  to  demand  a  revision  of  the 
award.  Such  demand  shall  contain  a  statement  of  the  grounds  on 
which  it  is  made  and  shall  be  made  within  five  days  of  the  promul- 
gation of  the  award,  and  shall  be  heard  by  the  Tribunal  within  ten 
days  thereafter.  The  Party  making  the  demand  shall  serve  a  copy 
of  the  same  on  the  opposite  Party,  and  both  Parties  shall  be  heard 
in  argimient  by  the  Tribunal  on  said  demand.  The  demand  can 
only  be  made  on  the  discovery  of  some  new  fact  or  drcimistance 
calculated  to  exercise  a  decisive  influence  upon  the  award  and  which 
was  unknown  to  the  Tribunal  and  to  the  Party  demanding  the  re- 
vision at  the  time  the  discussion  was  closed,  or  upon  the  ground 
that  the  said  award  does  not  fully  and  sufficiently,  within  the 
meaning  of  this  Agreement,  determine  any  question  or  questions 
submitted.  If  the  Tribunal  shall  allow  the  demand  for  a  revision, 
it  shall  afford  such  opportimity  for  further  hearings  and  arguments 
as  it  shall  deem  necessary. 

Article  XI 

The  present  Agreement  shall  be  deemed  to  be  binding  only  when 
confirmed  by  the  two  Governments  by  an  exchange  of  notes. 

In  witness  whereof  this  Agreement  has  been  signed  and  sealed  by 
His  Britannic  Majesty's  Ambassador  at  Washington,  the  Right 
Honourable  James  Bryce,  CM.,  on  behalf  of  Great  Britain,  and 
by  the  Secretary  of  State  of  the  United  States,  Elihu  Root,  on  be- 
half of  the  United  States. 

Done  at  Washington  on  the  27th  day  of  January,  one  thousand 

nine  hundred  and  nine. 

James  Bryce  [seal] 

Elthu  Root  [seal] 

And  whereas,  the  parties  to  the  said  Agreement  have  by  common 
accord,  in  accordance  with  Article  V,  constituted  as  a  Tribunal  of 
Arbitration  the  following  Members  of  the  Permanent  Court  at  The 
Hague :  Mr.  H.  Lammasch,  Doctor  of  Law,  Professor  of  the  Uni- 
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versity  of  Vienna,  Aulic  Councillor,  Member  of  the  Upper  Hoiise 
of  the  Austrian  Parliament;  His  Excellency  Jonkheer  A.  F.  de 
Savomin  Lohman,  Doctor  of  Law,  Minister  of  State,  Former 
Minister  of  the  Literior,  Member  of  the  Second  Chamber  of  the 
Netherlands;  the  Honourable  George  Gray,  Doctor  of  Laws, 
Judge  of  the  United  States  Circuit  Court  of  Appeals,  former  United 
States  Senator;  the  Right  Honourable  Sir  Charles  Fitzpatrick, 
Member  of  the  Privy  Council,  Doctor  of  Laws,  Chief  Justice  of 
Canada ;  the  Honourable  Luis  Maria  Drago,  Doctor  of  Law,  former 
Minister  of  Foreign  Affairs  of  the  Argentine  Republic,  Member  of 
the  Law  Academy  of  Buenos-Aires ; 

And  whereas,  the  Agents  of  the  Parties  to  the  said  Agreement 
have  duly  and  in  accordance  with  the  terms  of  the  Agreement  com- 
mimicated  to  this  Tribunal  their  cases,  counter-cases,  printed  argu- 
ments and  other  docimients ; 

And  whereas,  counsel  for  the  Parties  have  fully  presented  to  this 
Tribunal  their  oral  arguments  in  the  sittings  held  between  the  first 
assembling  of  the  Tribunal  on  ist  June,  1910,  to  the  close  of  the 
hearings  on  12  th  August,  1910; 

Now,  therefore,  this  Tribunal  having  carefully  considered  the 
said  Agreement,  cases,  counter-cases,  printed  and  oral  argumtots, 
and  the  docimients  presented  by  either  side,  after  due  deliberation 
makes  the  following  decisions  and  awards: 

Question  I 

To  what  extent  are  the  following  contentions  or  either  of  them 
justified  ? 

It  is  contended  on  the  part  of  Great  Britain  that  the  exercise  of 
the  liberty  to  take  fish  referred  to  in  the  said  Article,  which  the  in- 
habitants of  the  United  States  have  forever  in  common  with  the 
subjects  of  His  Britannic  Majesty,  is  subject,  without  the  consent 
of  the  United  States,  to  reasonable  regulation  by  Great  Britain,  Can- 
ada, or  Newfoundland  in  the  form  of  municipal  laws,  ordinances,  or 
rules,  as,  for  example,  to  regulations  in  respect  of  (i)  the  hours,  days, 
or  seasons  when  fish  may  be  taken  on  the  treaty  coasts ;  (2)  the 
method,  means,  and  implements  to  be  used  in  the  taking  of  fish  or 
in  the  carrying  on  of  fishing  operations  on  such  coasts;    (3)  any 
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other  matters  of  a  similar  character  relating  to  fishing ;  such  regu- 
lations being  reasonable,  as  being,  for  instance  — 

(a)  Appropriate  or  necessary  for  the  protection  and  preservation 
of  such  fisheries  and  the  exerdse  of  the  rights  of  British  subjects 
therein  and  of  the  liberty  which  by  the  said  Article  I  the  inhabitants 
of  the  United  States  have  therein  in  common  with  British  subjects ; 

(b)  Desirable  on  groimds  of  public  order  and  morals ; 

{c)  Equitable  and  fair  as  between  local  fishermen  and  the  in- 
habitants of  the  United  States  exercising  the  said  treaty  liberty, 
and  not  so  framed  as  to  give  unfairly  an  advantage  to  the  former 
over  the  latter  class. 

It  is  contended  on  the  part  of  the  United  States  that  the  exercise 
of  such  liberty  is  not  subject  to  limitations  or  restraints  by  Great 
Britain,  Canada,  or  Newfoundland  in  the  form  of  municipal  laws, 
ordinances,  or  regulations  in  respect  of  (i)  the  hours,  days,  or  sea- 
sons when  the  inhabitants  of  the  United  States  may  take  fish  on 
the  treaty  coasts,  or  (2)  the  method,  means,  and  implements  used 
by  them  m  taking  fish  or  in  carrying  on  fishing  operations  on  such 
coasts,  or  (3)  any  other  limitations  or  restraints  of  similar  charac- 
ter— 

(a)  Unless  they  are  appropriate  and  necessary  for  the  protection 
and  preservation  of  the  common  rights  in  such  fisheries  and  the 
exercise  thereof ;  and 

(6)  Unless  they  are  reasonable  in  themselves  and  fair  as  between 
local  fishermen  and  fishermen  coming  from  the  United  States,  and 
not  so  framed  as  to  give  an  advantage  to  the  former  over  the  latter 
class ;    and 

{c)  Unless  their  appropriateness,  necessity,  reasonableness,  and 
fairness  be  determined  by  the  United  States  and  Great  Britain  by 
common  accord  and  the  United  States  concurs  in  their  enforcement. 

Question  I,  thus  submitted  to  the  Tribunal,  resolves  itself  into 
two  main  contentions : 

ist.  Whether  the  right  of  regulating  reasonably  the  liberties 
conferred  by  the  Treaty  of  1818  resides  in  Great  Britain; 

2nd.  And,  if  such  right  does  so  exist,  whether  such  reasonable 
exercise  of  the  right  is  permitted  to  Great  Britain  without  the  accord 
and  concurrence  of  the  United  States. 
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The  Treaty  of  1818  contains  no  explicit  disposition,  in  regard  to 
the  right  of  regulation,  reasonable  or  otherwise ;  it  neither  reserves 
that  right  in  express  terms,  nor  refers  to  it  in  any  way.  It  is  there- 
fore incumbent  on  this  Tribunal  to  answer  the  two  questions  above 
indicated  by  interpreting  the  general  terms  of  Article  I  of  the  Treaty, 
and  more  especially  the  words  "the  inhabitants  of  the  United  States 
shall  have,  for  ever,  in  common  with  the  subjects  of  His  Britannic 
Majesty,  the  liberty  to  take  fish  of  every  kind."  This  interpre- 
tation must  be  conformable  to  the  general  import  of  the  instrument, 
the  general  intention  of  the  parties  to  it,  the  subject  matter  of  the 
contract,  the  expressions  actually  used  and  the  evidence  submitted. 

Now  in  regard  to  the  preliminary  question  as  to  whether  the 
right  of  reasonable  regulation  resides  in  Great  Britain : 

Considering  that  the  right  to  regulate  the  Uberties  conferred  by 
the  Treaty  of  18 18  is  an  attribute  of  sovereignty,  and  as  such  must 
be  held  to  reside  in  the  territorial  sovereign,  unless  the  contrary  be 
provided;  and  considering  that  one  of  the  essential  elements  of 
sovereignty  is  that  it  is  to  be  exercised  within  territorial  limits,  and 
that,  failing  proof  to  the  contrary,  the  territory  is  coterminous  with 
the  Sovereignty,  it  follows  that  the  burden  of  the  assertion  involved 
in  the  contention  of  the  United  States  (viz.  that  the  right  to  regulate 
does  not  reside  independently  in  Great  Britain,  the  territorial 
Sovereign)  must  fall  on  the  United  States.  And  for  the  purpose 
of  sustaining  this  burden,  the  United  States  have  put  forward  the 
following  series  of  propositions,  each  one  of  which  must  be  singly 
considered. 

It  is  contended  by  the  United  States : 

(i)  That  the  French  right  of  fishery  under  the  treaty  of 
1763  designated  also  as  a  liberty,  was  never  subjected  to 
regulation  by  Great  Britain,  and  therefore  the  inference 
is  warranted  that  the  American  hberties  of  fishery  are 
similarly  exempted. 

The  Tribunal  is  unable  to  agree  with  this  contention : 
(a)  Because  although  the  French  right  designated  in  17 13  merely 
"an  allowance,''  (a  term  of  even  less  force  than  that  used  in  regard 
to  the  American  fishery)  was  nevertheless  converted,  in  practice, 
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into  an  exclusive  right,  this  concession  on  the  part  of  Great  Britain 
was  presumably  made  because  France,  before  1713,  claimed  to  be 
the  sovereign  of  Newfoundland,  and,  in  ceding  the  Island,  had,  as 
the  American  argimient  says,  "reserved  for  the  benefit  of  its  sub- 
jects the  right  to  fish  and  to  use  the  strand'' ; 

(J)  Because  the  distinction  between  the  French  and  American 
right  is  indicated  by  the  different  wording  of  the  Statutes  for  the 
observance  of  Treaty  obligations  towards  France  and  the  United 
States,  and  by  the  British  Declaration  of  1783; 

(c)  And,  also,  because  this  distinction  is  maintained  in  the  Treaty 
with  France  of  1904,  concluded  at  a  date  when  the  American  claim 
was  approachmg  its  present  stage,  and  by  which  certain  common 
rights  of  regulation  are  recognized  to  France. 

For  the  further  purpose  of  such  proof  it  is  contended  by 
the  United  States : 

(2)  That  the  liberties  of  fishery,  being  accorded  to  the 
inhabitants  of  the  United  States  "for  ever,"  acquire,  by 
being  in  perpetuity  and  unilateral,  a  character  exempting 
them  from  local  legislation. 

The  Tribimal  is  unable  to  agree  with  this  contention : 

(a)  Because  there  is  no  necessary  connection  between  the  dura- 
tion of  a  grant  and  its  essential  status  in  its  relation  to  local  regu- 
lation ;  a  right  granted  in  perpetuity  may  yet  be  subject  to  regu- 
lation, or,  granted  temporarily,  may  yet  be  exempted  therefrom; 
or  being  reciprocal  may  yet  be  unregulated,  or  being  unilateral  may 
yet  be  regulated :  as  is  evidenced  by  the  claim  of  the  United  States 
that  the  liberties  of  fishery  accorded  by  the  Reciprocity  Treaty  of 
1854  and  the  Treaty  of  1871  were  exempt  from  regulation,  though 
they  were  neither  permanent  nor  imilateral ; 

(b)  Because  no  peculiar  character  need  be  claimed  for  these 
liberties  in  order  to  secure  their  enjoyment  in  perpetuity,  as  is  evi- 
denced by  the  American  negotiators  in  18 18  asking  for  the  insertion 
of  the  words  "for  ever.''  International  law  in  its  modem  develop- 
ment recognizes  that  a  great  number  of  Treaty  obligations  are  not 
annulled  by  war,  but  at  most  suspended  by  it ; 

{c)  Because  the  liberty  to  dry  and  cure  is,  pursuant  to  the  terms 
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of  the  Treaty,  provisional  and  not  permanent,  and  is  nevertheless, 
in  respect  of  the  liability  to  regulation,  identical  in  its  nature  with, 
and  never  distinguished  from,  the  liberty  to  fish. 

For  the  further  purpose  of  such  proof,  the  United  States 
allege : 

(3)  That  the  liberties  of  fishery  granted  to  the  United 
States  constitute  an  international  servitude  in  their  favour 
over  the  territory  of  Great  Britain,  thereby  involving  a  der- 
ogation from  the  sovereignty  of  Great  Britain,  the  servient 
State,  and  that  therefore  Great  Britain  is  deprived,  by 
reason  of  the  grant,  of  its  independent  right  to  regulate 
the  fishery. 

The  Tribunal  is  unable  to  agree  with  this  contention : 
(a)  Because  there  is  no  evidence  that  the  doctrine  of  inter- 
national servitudes  was  one  with  which  either  American  or  British 
Statesmen  were  conversant  in  181 8,  no  English  publicists  employ- 
ing the  term  before  1818,  and  the  mention  of  it  in  Mr.  Gallatin's 
report  being  insufficient ; 

(6)  Because  a  servitude  in  the  French  law,  referred  to  by  Mr. 
Gallatin,  can,  since  the  Code,  be  only  real  and  cannot  be  personal 
(Code  Civil,  art.  686) ; 

(c)  Because  a  servitude  in  international  law  predicates  an  ex- 
press grant  of  a  sovereign  right  and  involves  an  analogy  to  the  re- 
lation of  a  praedium  dominans  and  a  praedium  serviens;  whereas 
by  the  Treaty  of  181 8  one  State  grants  a  liberty  to  fish,  which  is 
not  a  sovereign  right,  but  a  purely  economic  right,  to  the  inhab- 
itants of  another  State ; 

(d)  Because  the  doctrine  of  international  servitude  in  the  sense 
which  is  now  sought  to  be  attributed  to  it  originated  in  the  peculiar 
and  now  obsolete  conditions  prevailing  in  the  Holy  Roman  Empire 
of  which  the  domini  terrae  were  not  fully  sovereigns ;  they  holding 
territory  under  the  Roman  Empire,  subject  at  least  theoretically, 
and  in  some  respects  also  practically,  to  the  Courts  of  that  Empire ; 
their  right  being,  moreover,  rather  of  a  civil  than  of  a  public  nature, 
partaking  more  of  the  character  of  dominium  than  of  imperium, 
and  therefore  certainly  not  a  complete  sovereignty.    And  because 


NORTH  ATLANTIC  COAST   FISHERIES  159 

in  contradistinction  to  this  quasi-sovereignty  with  its  incoherent 
attributes  acquired  at  various  times,  by  various  means,  and  not 
impaired  in  its  character  by  being  incomplete  in  any  one  respect  or 
by  being  limited  in  favour  of  another  territory  and  its  possessor, 
the  modem  State,  and  particularly  Great  Britam,  has  never  ad- 
mitted partition  of  sovereignty,  owing  to  the  constitution  of  a 
modem  State  requiring  essential  sovereignty  and  independence ; 

(e)  Because  this  doctrine  being  but  Uttle  suited  to  the  principle 
of  sovereignty  which  prevails  in  States  under  a  system  of  consti- 
tutional government  such  as  Great  Britain  and  the  United  States, 
and  to  the  present  International  relations  of  Sovereign  States,  has 
found  little,  if  any,  support  from  modem  publicists.  It  could 
therefore  in  the  general  interest  of  the  Community  of  Nations,  and 
of  the  Parties  to  this  Treaty,  be  aflirmed  by  this  Tribxmal  only  on 
the  express  evidence  of  an  international  contract ; 

(/)  Because  even  if  these  Uberties  of  fishery  constituted  an  in- 
ternational servitude,  the  servitude  would  derogate  from  the  sov- 
ereignty of  the  servient  State  only  in  so  far  as  the  exercise  of  the 
rights  of  sovereignty  by  the  servient  State  would  be  contrary  to  the 
exercise  of  the  servitude  right  by  the  dominant  State.  Whereas 
it  is  evident  that,  though  every  regulation  of  the  fishery  is  to  some 
extent  a  limitation,  as  it  puts  limits  to  the  exercise  of  the  fishery  at 
will,  yet  such  regulations  as  are  reasonable  and  made  for  the  pur- 
pose of  securing  and  preserving  the  fishery  and  its  exercise  for  the 
common  benefit,  are  clearly  to  be  distinguished  from  those  restric- 
tions and  "molestations,"  the  annulment  of  which  was  the  purpose 
of  the  American  demands  foraiulated  by  Mr.  Adams  in  1782,  and 
such  regidations  consequently  cannot  be  held  to  be  inconsistent 
with  a  servitude ; 

(g)  Because  the  fishery  to  which  the  inhabitants  of  the  United 
States  were  admitted  in  1783,  and  again  in  1818,  was  a  regulated 
fishery,  as  is  evidenced  by  the  following  regulations : 

Act  15  Charles  II,  Cap.  16,  s.  7  (1663)  forbidding  "to  lay  any 
seine  or  other  net  in  or  near  any  harbour  in  Newfoundland,  whereby 
to  take  the  spawn  or  young  fry  of  the  Poor- John,  or  for  any  other 
use  or  uses,  except  for  the  taking  of  bait  only,''  which  had  not  been 
superseded  either  by  the  order  in  council  of  March  loth,  1670,  or 


l6o  AWARD  OF  TRIBUNAL 

by  the  statute  lo  and  XI  Wm.  Ill,  Cap.  25,  1699.  The  order  in 
council  provides  expressly  for  the  obligation  "to  submit  unto  and 
to  observe"  all  rules  and  orders  as  "are  now,  or  hereafter  shall  be 
established,"  an  obligation  which  cannot  be  read  as  referring  ofily 
to  the  rules  established  by  this  very  act,  and  having  no  reference  to 
anteceding  rules  "as  are  now  established."  In  a  similar  way,  the 
statute  of  1699  preserves  in  force  prior  legislation,  conferring  the 
freedom  of  fishery  only  "as  fully  and  freely  as  at  any  time  here- 
tofore." The  order  in  council,  1670,  provides  that  the  Admirals, 
who  always  were  fishermen,  arriving  from  an  English  or  Welsh 
port,  "see  that  His  Majesty's  rules  and  orders  concerning  the 
regulation  of  the  fisheries  are  duly  put  in  execution"  (sec.  13). 
Likewise  the  Act  10  and  XI,  Wm.  Ill,  Cap.  25  (1699)  provides 
that  the  Admirals  do  settle  differences  between  the  fishermen  arising 
in  respect  of  the  places  to  be  assigned  to  the  different  vessels.  As 
to  Nova  Scotia,  the  proclamation  of  1665  ordains  that  no  one  shall 
fish  without  license;  that  the  licensed  fishermen  are  obliged  "to 
observe  all  laws  and  orders  which  now  are  made  and  published,  or 
shall  hereafter  be  made  and  published  in  this  jurisdiction,"  and 
that  they  shall  not  fish  on  the  Lord's  day  and  shall  not  take  fish 
at  the  time  they  come  to  spawn.  The  judgment  of  the  Chief  Jus- 
tice of  Newfoundland,  October  26th  1820,  is  not  held  by  the  Tri- 
bunal sufficient  to  set  aside  the  proclamations  referred  to.  After 
1783,  the  statute  26  Geo.  Ill,  Cap.  26, 1786,  forbids  "the  use,  on  the 
shores  of  Newfoundland,  of  seines  or  nets  for  catching  cod  by 
hauling  on  shore  or  taking  into  boat,  with  meshes  less  than  4 
inches";  a  prohibition  which  cannot  be  considered  as  limited  to 
the  bank  fishery.  The  act  for  regulating  the  fisheries  of  New  Bruns- 
wick, 1793,  which  forbids  "the  placing  of  nets  or  seines  across  any 
cove  or  creek  in  the  Province  so  as  to  obstruct  the  natural  course 
of  fish,"  and  which  makes  specific  provision  for  fishing  in  the  Har- 
bour of  St.  John,  as  to  the  manner  and  time  of  fishing,  cannot  be 
read  as  being  limited  to  fishing  from  the  shore.  The  act  for  regu- 
lating the  fishing  on  the  coast  of  Northumberland  (1799)  contains 
very  elaborate  dispositions  concerning  the  fisheries  in  the  bay  of 
Miramichi  which  were  continued  in  1823,  1829  and  1834.  The 
statutes  of  Lower  Canada,  1788  and  1807,  forbid  the  throwing  over- 
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board  of  offal.  The  fact  that  these  acts  extend  the  prohibition  over 
a  greater  distance  than  the  first  marine  league  from  the  shore  may 
make  them  nonoperative  against  foreigners  without  the  territorial 
limits  of  Great  Britain,  but  is  certainly  no  reason  to  deny  their  ob- 
Ugatory  character  for  foreigners  within  these  limits. 

(A)  Because  the  fact  that  Great  Britain  rarely  exercised  the 
right  of  regulation  in  the  period  immediately  succeeding  1818  is  to 
be  explained  by  various  circiunstances  and  is  not  evidence  of  the 
nonexistence  of  the  right ; 

(i)  Because  the  words  "in  common  with  British  subjects*'  tend 
to  confirm  the  opinion  that  the  inhabitants  of  the  United  States 
were  admitted  to  a  regidated  fishery; 

(j)  Because  the  statute  of  Great  Britain,  1819,  which  gives  leg- 
islative sanction  to  the  Treaty  of  1818,  provides  for  the  making  of 
"regidations  with  relation  to  the  taking,  drying  and  curing  of 
fish  by  inhabitants  of  the  United  States  in  'common."' 

For  the  purpose  of  such  proof,  it  is  further  contended 
by  the  United  States,  in  this  latter  connection : 

(4)  That  the  words  "in  common  with  British  subjects" 
used  in  the  Treaty  should  not  be  held  as  importing  a  com- 
mon subjection  to  regulation,  but  as  intending  to  negative  a 
possible  pretention  on  the  part  of  the  inhabitants  of  the 
United  States  to  liberties  of  fishery  exclusive  of  the  right  of 
British  subjects  to  fish. 

The  Tribimal  is  unable  to  agree  with  this  contention : 
(a)  Because  such  an  interpretation  is  inconsistent  with  the  his- 
torical basis  of  the  American  fishing  liberty.  The  ground  on 
which  Mr.  Adams  founded  the  American  right  in  1782  was  that 
the  people  then  constituting  the  United  States  had  always,  when 
still  xmder  British  rule,  a  part  in  these  fisheries  and  that  they  must 
continue  to  enjoy  their  past  right  in  the  future.  He  proposed  "  that 
the  subjects  of  His  Britannic  Majesty  and  the  people  of  the 
United  States  shall  continue  to  enjoy  xmmolested  the  right  to  take 

fish where  the  inhabitants  of  both  countries  used, 

at  any  time  heretofore,  to  fish."  The  theory  of  the  partition  of 
the  fisheries,  which  by  the  American  negotiators  had  been  advanced 
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with  so  much  force,  negatives  the  assumption  that  the  United 
States  could  ever  pretend  to  an  exclusive  right  to  fish  on  the  British 
shores ;  and  to  insert  a  special  disposition  to  that  end  would  have 
been  wholly  superfluous; 

(Jb)  Because  the  words  "in  common"  occur  in  the  same  con- 
nection in  the  Treaty  of  1818  as  in  the  Treaties  of  1854  and  1871. 
It  will  certainly  not  be  suggested  that  in  these  Treaties  of  1854 
and  1 87 1  the  American  negotiators  meant  by  inserting  the  words 
"in  common"  to  imply  that  without  these  words  American  citizens 
would  be  precluded  from  the  right  to  fish  on  their  own  coasts  and 
that,  on  American  shores,  British  subjects  should  have  an  exclusive 
privilege.  It  would  have  been  the  very  opposite  of  the  concept  of 
territorial  waters  to  suppose  that,  without  a  special  treaty-provision, 
British  subjects  could  be  excluded  from  fishing  in  British  waters. 
Therefore  that  cannot  have  been  the  scope  and  the  sense  of  the 
words  "in  common" ; 

(c)  Because  the  words  "in  common"  exclude  the  supposition  that 
American  inhabitants  were  at  liberty  to  act  at  will  for  the  purpose 
of  taking  fish,  without  any  regard  to  the  co-existing  rights  of 
other  persons  entitled  to  do  the  same  thing;  and  because  these 
words  admit  them  only  as  members  of  a  social  community,  subject 
to  the  ordinary  duties  binding  upon  the  citizens  of  that  community, 
as  to  the  regulations  made  for  the  common  benefit ;  thus  avoiding 
the  "bellum  omnium  contra  omnes"  which  would  otherwise  arise 
in  the  exercise  of  this  industry ; 

(d)  Because  these  words  are  such  as  would  naturally  suggest 
themselves  to  the  negotiators  of  181 8  if  their  intention  had  been  to 
express  a  common  subjection  to  regulations  as  well  as  a  common 
right. 

In  the  course  of  the  Argument  it  has  also  been  alleged  by 
the  United  States : 

(5)  That  the  Treaty  of  1818  should  be  held  to  have  en- 
tailed a  transfer  or  partition  of  sovereignty,  in  that  it  must 
in  respect  to  the  liberties  of  fishery  be  interpreted  in  its 
relation  to  the  Treaty  of  1783 ;  and  that  this  latter  Treaty 
was  an  act  of  partition  of  sovereignty  and  of  separation, 
and  as  such  was  not  annulled  by  the  war  of  181 2. 
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Although  the  Tribunal  is  not  called  upon  to  decide  the  issue 
whether  the  Treaty  of  1783  was  a  treaty  of  partition  or  not,  the 
questions  involved  therein  having  been  set  at  rest  by  the  subsequent 
Treaty  of  181 8,  nevertheless  the  Tribunal  could  not  forbear  to 
consider  the  contention  on  account  of  the  important  bearing  the 
controversy  has  upon  the  true  interpretation  of  the  Treaty  of  181 8. 
In  that  respect  the  Tribunal  is  of  opinion : 

(a)  That  the  right  to  take  fish  was  accorded  as  a  condition  of 
peace  to  a  foreign  people;  wherefore  the  British  negotiators  re- 
fused to  place  the  right  of  British  subjects  on  the  same  footing 
with  those  of  American  inhabitants ;  and  further,  refused  to  insert 
the  words  also  proposed  by  Mr.  Adams  —  "continue  to  enjoy"  — 
in  the  second  branch  of  Art.  Ill  of  the  Treaty  of  1783 ; 

(b)  That  the  Treaty  of  181 8  was  in  different  terms,  and  very 
different  in  extent,  from  that  of  1783,  and  was  made  for  different 
considerations.    It  was,  in  other  words,  a  new  grant. 

For  the  purpose  of  such  proof  it  is  further  contended  by 
the  United  States : 

(6)  That  as  contemporary  Commercial  Treaties  contain 
express  provisions  for  submitting  foreigners  to  local  legisla- 
tion, and  the  Treaty  of  181 8  contains  no  such  provision, 
it  should  be  held,  a  conlrario,  that  inhabitants  of  the  United 
States  exercising  these  liberties  are  exempt  from  regula- 
tion. 

The  Tribxmal  is  unable  to  agree  with  this  contention : 

(a)  Because  the  Commercial  Treaties  contemplated  did  not 
admit  foreigners  to  all  and  equal  rights,  seeing  that  local  legisla- 
tion excluded  them  from  many  rights  of  importance,  e,g,  that  of 
holding  land ;  and  the  purport  of  the  provisions  in  question  con- 
sequently was  to  preserve  these  discriminations.  But  no  such 
discriminations  existing  in  the  common  enjoyment  of  the  fishery 
by  American  and  British  fishermen,  no  such  provision  was  re- 
quired; 

(b)  Because  no  proof  is  furnished  of  similar  exemptions  of  for- 
eigners from  local  legislation  in  default  of  Treaty  stipulations  sub- 
jecting them  thereto ; 
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(c)  Because  no  such  express  provision  for  subjection  of  the  na- 
tionals of  either  Party  to  local  law  was  made  either  in  this  Treaty, 
in  respect  to  their  reciprocal  admission  to  certain  territories  as 
agreed  in  Art.  Ill,  or  in  Art.  Ill  of  the  Treaty  of  1794;  although 
such  subjection  was  clearly  contemplated  by  the  Parties. 

For  the  purpose  of  such  proof  it  is  further  contended  by 
the  United  States : 

(7)  That,  as  the  liberty  to  dry  and  cure  on  the  Treaty 
coasts  and  to  enter  bays  and  harbours  on  the  non-treaty 
coasts  are  both  subjected  to  conditions,  and  the  latter  to 
specific  restrictions,  it  should  therefore  be  held  that  the 
liberty  to  fish  should  be  subjected  to  no  restrictions,  as  none 
are  provided  for  in  the  Treaty. 

The  Tribunal  is  unable  to  apply  the  principle  of  ^'expressio  unius 
exclusio  alterius^^  to  this  case: 

(a)  Because  the  conditions  and  restrictions  as  to  the  liberty  to 
dry  and  cure  on  the  shore  and  to  enter  the  harbours  are  limitations 
of  the  rights  themselves,  and  not  restrictions  of  their  exercise. 
Thus  the  right  to  dry  and  cure  is  limited  in  duration,  and  the  right 
to  enter  bays  and  harbours  is  limited  to  particular  purposes ; 

(6)  Because  these  restrictions  of  the  right  to  enter  bays  and  har- 
bours applying  solely  to  American  fishermen  must  have  been  ex- 
pressed in  the  Treaty,  whereas  regulations  of  the  fishery,  applying 
equally  to  American  and  British,  are  made  by  right  of  territorial 
sovereignty. 

For  the  purpose  of  such  proof  it  has  been  contended  by 
the  United  States : 

(8)  That  Lord  Bathurst  in  181 5  mentioned  the 
American 'right  under  the  Treaty  of  1783  as  a  right  to  be 
exercised  "at  the  discretion  of  the  United  States";  and 
that  this  should  be  held  as  to  be  derogatory  to  the  claim  of 
exclusive  regulation  by  Great  Britain. 

But  the  Tribunal  is  unable  to  agree  with  this  contention : 
(a)  Because  these  words  implied  only  the  necessity  of  an  express 
stipulation  for  any  liberty  to  use  foreign  territory  at  the  pleasure 
of  the  grantee,  without  touching  any  question  as  to  regulation ; 
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(6)  Because  in  this  same  letter  Lord  Bathurst  characterized  this 
right  as  a  policy  "temporary  and  experimental,  depending  on  the 
use  that  might  be  made  of  it,  on  the  condition  of  the  islands  and 
places  where  it  was  to  be  exercised,  and  the  more  general  con- 
veniences or  inconveniences  from  a  military,  naval  and  commer- 
cial point  of  view";  so  that  it  cannot  have  been  his  intention  to 
acknowledge  the  exclusion  of  British  interference  with  this  right ; 

(c)  Because  Lord  Bathurst  in  his  note  to  Governor  Sir  C.  Ham- 
ilton in  1 81 9  orders  the  Governor  to  take  care  that  the  American 
fishery  on  the  coast  of  Labrador  be  carried  on  in  the  same  manner 
as  previous  to  the  late  war ;  showing  that  he  did  not  interpret  the 
Treaty  just  signed  as  a  grant  conveying  absolute  inunimity  from 
interference  with  the  American  fishery  right. 

For  the  purpose  of  such  proof  it  is  further  contended  by 
the  United  States : 

(9)  That  on  various  other  occasions  following  the  con- 
clusion of  the  Treaty,  as  evidenced  by  official  correspond- 
ence, Great  Britain  made  use  of  expressions  inconsistent 
with  the  claim  to  a  right  of  regulation. 

The  Tribunal,  unwilling  to  invest  such  expressions  with  an  im- 
portance entitling  them  to  affect  the  general  question,  considers 
that  such  conflicting  or  inconsistent  expressions  as  have  been  ex- 
posed on  either  side  are  sufficiently  explained  by  their  relations  to 
ephemeral  phases  of  a  controversy  of  almost  secular  duration,. and 
should  be  held  to  be  without  direct  effect  on  the  principal  and 
present  issues. 

Now  with  regard  to  the  second  contention  involved  in  Ques- 
tion I,  as  to  whether  the  right  of  regulation  can  be  reasonably 
exercised  by  Great  Britain  without  the  consent  of  the  United 
States : 

Considering  that  the  recognition  of  a  concurrent  right  of  consent 
in  the  United  States  would  affect  the  independence  of  Great  Britain, 
which  would  become  dependent  on  the  Government  of  the  United 
States  for  the  exercise  of  its  sovereign  right  of  regulation,  and 
considering  that  such  a  co-dominium  would  be  contrary  to  the 
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constitution  of  both  sovereign  States ;  the  burden  of  proof  is  im- 
posed on  the  United  States  to  show  that  the  independence  of  Great 
Britain  was  thus  impaired  by  international  contract  in  1818  and  that 
a  co-dominiimi  was  created. 

For  the  purpose  of  such  proof  it  is  contended  by  the 
United  States : 

(10)  That  a  concurrent  right  to  cooperate  in  the  making 
and  enforcement  of  regidations  is  the  only  possible  and 
proper  security  to  their  inhabitants  for  the  enjoyment  of 
their  liberties  of  fishery,  and  that  such  a  right  must  be 
held  to  be  implied  in  the  grant  of  those  liberties  by  the 
Treaty  imder  interpretation. 

The  Tribunal  is  unable  to  accede  to  this  claim  on  the  ground  of 
a  right  so  unpUed : 

(a)  Because  every  State  has  to  execute  the  obligations  incurred 
by  Treaty  bona  fide,  and  is  urged  thereto  by  the  ordinary  sanctions 
of  International  Law  in  regard  to  observance  of  Treaty  obliga- 
tions. Such  sanctions  are,  for  instance,  appeal  to  public  opinion, 
publication  of  correspondence,  censure  by  Parliamentary  vote, 
demand  for  arbitration  with  the  odium  attendant  on  a  refusal  to 
arbitrate,  rupture  of  relations,  reprisal,  etc.  But  no  reason  has 
been  shown  why  this  Treaty,  in  this  respect,  should  be  considered 
as  different  from  every  other  Treaty  under  which  the  right  of  a 
State  to  regulate  the  action  of  foreigners  admitted  by  it  on  its  ter- 
ritory is  recognized ; 

(b)  Because  the  exerdse  of  such  a  right  of  consent  by  the  United 
States  would  predicate  an  abandonment  of  its  independence  in 
this  respect  by  Great  Britain,  and  the  recognition  by  the  latter  of  a 
concurrent  right  of  regulation  in  the  United  States.  But  the 
Treaty  conveys  only  a  hberty  to  take  fish  in  common,  and  neither 
directly  nor  indirectly  conveys  a  joint  right  of  regulation; 

(c)  Because  the  Treaty  does  not  convey  a  common  right  of  fish- 
ery, but  a  liberty  to  fish  in  common.  This  is  evidenced  by  the 
attitude  of  the  United  States  Government  in  1823,  with  respect  to 
the  relations  of  Great  Britain  and  France  in  regard  to  the  fishery ; 

(d)  Because  if  the  consent  of  the  United  States  were  requisite 
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for  the  fishery  a  general  veto  would  be  accorded  them,  the  full 
exercise  of  which  would  be  socially  subversive  and  would  lead  to 
the  consequence  of  an  unregulatable  fishery; 

(e)  Because  the  United  States  cannot  by  assent  give  legal  force 
and  validity  to  British  legislation ; 

(J)  Because  the  liberties  to  take  fish  in  British  territorial  waters 
and  to  dry  and  cure  fish  on  land  in  British  territory  are  in  principle 
on  the  same  footing ;  but  in  practice  a  right  of  cooperation  in  the 
elaboration  and  enforcement  of  regulations  in  regard  to  the  latter 
Uberty  (drying  and  curing  fish  on  land)  is  unrealisable. 

In  any  event,  Great  Britain,  as  the  local  sovereign',  has  the  duty  of 
preserving  and  protecting  the  fisheries.  In  so  far  as  it  is  necessary 
for  that  purpose.  Great  Britain  is  not  only  entitled,  but  obliged, 
to  provide  for  the  protection  and  preservation  of  the  fisheries; 
always  remembering  that  the  exercise  of  this  right  of  legislation  is 
limited  by  the  obligation  to  execute  the  Treaty  in  good  faith.  This 
has  been  admitted  by  counsel  and  recognized  by  Great  Britain  in 
limiting  the  right  of  regulation  to  that  of  reasonable  regulation. 
The  inherent  defect  of  this  limitation  of  reasonableness,  without 
any  sanction  except  in  diplomatic  remonstrance,  has  been  supplied 
by  the  submission  to  arbitral  award  as  to  existing  regulations  in 
accordance  with  Arts.  II  and  III  of  the  Special  Agreement,  and 
as  to  further  regulation  by  the  obligation  to  submit  their  reason- 
ableness to  an  arbitral  test  in  accordance  with  Art.  IV  of  the  Agree- 
ment. 

It  is  finally  contended  by  the  United  States : 

That  the  United  States  did  not  expressly  agree  that  the  liberty 
granted  to  them  could  be  subjected  to  any  restriction  that  the 
grantor  might  choose  to  impose  on  the  ground  that  in  her  judgment 
such  restriction  was  reasonable.  And  that  while  admitting  that 
all  laws  of  a  general  character,  controlling  the  conduct  of  men 
within  the  territory  of  Great  Britain,  are  effective,  binding  and 
beyond  objection  by  the  United  States,  and  competent  to  be  made 
upon  the  sole  determination  of  Great  Britain  or  her  colony,  without 
accountability  to  anyone  whomsoever ;  yet  there  is  somewhere  a 
line,  beyond  which  it  is  not  competent  for  Great  Britain  to  go,  or 
beyond  which  she  cannot  rightfully  go,  because  to  go  beyond  it 


i68  AWARD  OF  TRIBUNAL 

would  be  an  invasion  of  the  right  granted  to  the  United  States  in 
1818.  That  the  legal  eflFect  of  the  grant  of  1818  was  not  to  leave 
the  determination  as  to  where  that  line  is  to  be  drawn  to  the  un- 
controlled judgment  of  the  grantor,  either  upon  the  grantor's 
consideration  as  to  what  would  be  a  reasonable  exercise  of  its 
sovereignty  over  the  British  Empire,  or  upon  the  grantor's  con- 
sideration of  what  would  be  a  reasonable  exerdse  thereof  towards 
the  grantee. 

But  this  contention  is  founded  on  assumptions,  which  this  Tri- 
bunal cannot  accept  for  the  following  reasons  in  addition  to  those 
already  set  forth : 

(a)  Because  the  line  by  which  the  respective  rights  of  both 
Parties  accruing  out  of  the  Treaty  are  to  be  circumscribed,  can 
refer  only  to  the  right  granted  by  the  Treaty ;  that  is  to  say  to  the 
liberty  of  taking,  drying  and  curing  fish  by  American  inhabitants 
in  certain  British  waters  in  common  with  British  subjects,  and  not 
to  the  exercise  of  rights  of  legislation  by  Great  Britain  not  referred 
to  in  the  Treaty ; 

(b)  Because  a  line  which  would  limit  the  exercise  of  sovereignty 
of  a  State  within  the  limits  of  its  own  territory  can  be  drawn  only  on 
the  ground  of  express  stipulation,  and  not  by  implication  from 
stipulations  concerning  a  different  subject-matter ; 

(c)  Because  the  line  in  question  is  drawn  according  to  the  prin- 
ciple of  international  law  that  treaty  obligations  are  to  be  executed 
in  perfect  good  faith,  therefore  excluding  the  right  to  legislate  at 
will  concerning  the  subject-matter  of  the  Treaty,  and  limiting  the 
exercise  of  sovereignty  of  the  States  bound  by  a  treaty  with  respect 
to  that  subject-matter  to  such  acts  as  are  consistent  with  the 
treaty ; 

(d)  Because  on  a  true  construction  of  the  Treaty  the  question 
does  not  arise  whether  the  United  States  agreed  that  Great  Britain 
should  retain  the  right  to  legislate  with  regard  to  the  fisheries  in 
her  own  territory ;  but  whether  the  Treaty  contains  an  abdication 
by  Great  Britain  of  the  right  which  Great  Britain,  as  the  sovereign 
power,  undoubtedly  possessed  when  the  Treaty  was  made,  to  regu- 
late those  fisheries ; 

(e)  Because  the  right  to  make  reasonable  regulations,  not  in- 
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consistent  with  the  obligations  of  the  Treaty,  which  is  all  that  is 
claimed  by  Great  Britain,  for  a  fishery  which  both  Parties  admit 
requires  regulation  for  its  preservation,  is  not  a  restriction  of  or  an 
invasion  of  the  liberty  granted  to  the  inhabitants  of  the  United 
States.  This  grant  does  not  contain  words  to  justify  the  assiunp- 
tion  that  the  sovereignty  of  Great  Britain  upon  its  own  territory 
was  in  any  way  affected;  nor  can  words  be  found  in  the  treaty 
transferring  any  part  of  that  sovereignty  to  the  United  States. 
Great  Britain  assumed  only  duties  with  regard  to  the  exercise  of  its 
sovereignty.  The  sovereignty  of  Great  Britain  over  the  coastal 
waters  and  territory  of  Newfoundland  remains  after  the  Treaty 
as  unimpaired  as  it  was  before.  But  from  the  Treaty  results  an 
obligatory  relation  whereby  the  right  of  Great  Britain  to  exercise 
its  right  of  sovereignty  by  making  regulations  is  limited  to  such 
regulations  as  are  made  in  good  faith,  and  are  not  in  violation  of 
the  Treaty ; 

(f)  Finally  to  hold  that  the  United  States,  the  grantee  of  the 
fishing  right,  has  a  voice  in  the  preparation  of  fishery  legislation 
involves  the  recognition  of  a  right  in  that  coxmtry  to  participate 
in  the  internal  legislation  of  Great  Britain  and  her  Colonies,  and 
to  that  extent  would  reduce  these  countries  to  a  state  of  dependence. 

While  therefore  imable  to  concede  the  claim  of  the  United  States 
as  based  on  the  Treaty,  this  Tribunal  considers  that  such  claim  has 
been  and  is  to  some  extent,  conceded  in  the  relations  now  existing 
between  the  two  Parties.  Whatever  may  have  been  the  situation 
imder  the  Treaty  of  181 8  standing  alone,  the  exercise  of  the  right 
of  regulation  inherent  in  Great  Britain  has  been,  and  is,  limited 
by  the  repeated  recognition  of  the  obligations  already  referred  to, 
by  the  limitations  and  liabilities  accepted  in  the  Special  Agreement, 
by  the  imequivocal  position  assumed  by  Great  Britain  in  the  pres- 
entation of  its  case  before  this  Tribunal,  and  by  the  consequent 
view  of  this  Tribunal  that  it  would  be  consistent  with  all  the  cir- 
cumstances, as  revealed  by  this  record,  as  to  the  duty  of  Great 
Britain,  that  she  should  submit  the  reasonableness  of  any  future 
regulation  to  such  an  impartial  arbitral  test,  affording  full  oppor- 
tunity therefor,  as  is  hereafter  recommended  under  the  authority 
of  Article  IV  of  the  Special  Agreement,  whenever  the  reasonable- 
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ness  of  any  regulation  is  objected  to  or  challenged  by  the  United 
States  in  the  manner,  and  within  the  time  hereinafter  specified 
in  the  said  recommendation. 

Now  therefore  this  Tribunal  decides  and  awards  as  follows  : 

The  right  of  Great  Britain  to  make  regtdations  without  the  consent  of 
the  United  States,  as  to  the  exercise  of  the  liberty  to  take  fish  referred 
to  in  Article  I  of  the  Treaty  of  October  20th,  1818,  in  the  form  of  mu- 
nicipal lawSy  ordinances  or  rules  of  Great  Britain,  Canada  or  Newfound- 
land is  inherent  to  the  sovereignty  of  Great  Britain. 

The  exercise  of  that  right  by  Great  Britain  is,  however,  limited  by  the 
said  Treaty  in  respect  of  the  said  liberties  therein  granted  to  the  in- 
habitants of  the  United  States  in  that  such  regulations  must  be  made 
bona  fide  and  must  not  be  in  violation  of  the  said  Treaty. 

Regulations  which  are  (/)  appropriate  or  necessary  for  the  protection 
and  preservation  of  such  fisheries,  or  (2)  desirable  or  necessary  on 
grounds  of  public  order  and  morals  without  unnecessarily  interfering 
with  the  fishery  itself,  and  in  both  cases  equitable  and  fair  as  between 
local  and  American  fishermen,  and  not  so  framed  as  to  give  unfairly 
an  advantage  to  the  former  over  the  latter  class,  are  not  inconsistent 
with  the  obligation  to  execute  the  Treaty  in  good  faith,  and  are  therefore 
reasonable  and  not  in  violation  of  the  Treaty. 

For  the  decision  of  the  question  whether  a  regulation  is  or  is  not 
reasonable,  as  being  or  not  in  accordance  with  the  dispositions  of  the 
Treaty  and  not  in  violation  thereof,  the  Treaty  of  1818  contains  no 
special  provision.  The  settlement  of  dijfferences  in  this  respect  that 
might  arise  thereafter  was  left  to  the  ordinary  means  of  diplomatic 
intercourse.  By  reason,  however,  of  the  form  in  which  Question  I  is 
put,  and  by  further  reason  of  the  admission  of  Great  Britain  by  her 
counsel  before  this  Tribunal  that  it  is 'not  now  for  either  of  the  Parties 
to  the  Treaty  to  determine  the  reasonableness  of  any  regulation  made  by 
Great  Britain,  Canada  or  Newfoundland,  the  reasonableness  of  any 
such  regulation,  if  contested,  must  be  decided  not  by  either  of  the  Parties, 
but  by  an  impartial  authority  in  accordance  with  the  principles  herein- 
above laid  down,  and  in  the  manner  proposed  in  the  recommendations 
made  by  the  Tribunal  in  virtue  of  Article  IV  of  the  Agreement. 

The  Tribunal  further  decides  that  Article  IV  of  the  Agreement  is. 
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as  stated  by  counsel  of  the  respective  Parties  at  the  argument,  permanent 
in  its  ejffecty  and  not  terminable  by  the  expiration  of  the  General  Arbi- 
tration Treaty  of  igo8,  between  Great  Britain  and  the  United  States, 
In  execution,  therefore,  of  the  responsibilities  imposed  upon  this 
Tribunal  in  regard  to  Articles  II,  III  and  IV  of  the  Special  Agreement, 
we  hereby  pronounce  in  their  regard  as  follows: 

As  To  Article  n 

Pursuant  to  the  provisions  of  this  Article,  hereinbefore  cited,  either 
Party  has  called  the  attention  of  this  Tribunal  to  acts  of  the  other 
claimed  to  be  inconsistent  with  the  true  interpretation  of  the  Treaty 
of  1818. 

But  in  response  to  a  request  from  the  Tribunal,  recorded  in  Protocol 
No.  XXVI  of  igth  July,  for  an  exposition  of  the  grounds  of  such  ob- 
jections, the  Parties  replied  as  reported  in  Protocol  No.  XXX  of  28th 
July  to  the  following  effect : 

His  Majesty  s  Government  considered  that  it  would  be  unnecessary 
to  call  upon  the  Tribunal  for  an  opinion  under  the  second  clause  of 
Article  II,  in  regard  to  the  executive  act  of  the  United  States  of  America 
in  sending  warships  to  the  territorial  waters  in  question,  in  view  of  the 
recognized  motives  of  the  United  States  of  America  in  taking  this  action 
and  of  the  relations  maintained  by  their  representatives  with  the  local 
authorities.  And  this  being  the  sole  act  to  which  the  attention  of  this 
Tribunal  has  been  called  by  His  Majesty^ s  Government,  no  further 
action  in  their  behalf  is  required  from  this  Tribunal  under  Article  II. 

The  United  States  of  America  presented  a  statement  in  which  their 
claim  that  specific  provisions  of  certain  legislative  and  executive  acts 
of^the  Governments  of  Canada  and  Newfoundland  were  inconsistent 
with  the  true  interpretation  of  the  Treaty  of  1818  was  based  on  the 
contention  that  these  provisions  were  not  ^'reasonabW  within  the 
meaning  of  Question  I. 

After  calling  upon  this  Tribunal  to  express  an  opinion  on  these  acts, 
pursuant  to  the  second  clause  of  Article  II,  the  United  States  of 
America  pointed  out  in  that  statement  that  under  Article  III  any  question 
regarding  the  reasonableness  of  any  regulation  might  be  referred  by  the 
Tribunal  to  a  Commission  of  expert  specialists,  and  expressed  an  in- 
tention of  asking  for  such  reference  under  certain  circumstances. 
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The  Tribunal  having  carefully  considered  the  counter-statement 
presented  on  behalf  of  Great  Britain  at  the  session  of  August  2nd,  is  of 
opinion  that  the  decision  on  the  reasonableness  of  these  regulations 
requires  expert  information  about  the  fisheries  themselves  and  an  exanh 
ination  of  the  practiced  effect  of  a  great  number  of  these  provisions  in 
relation  to  the  conditions  surrounding  the  exercise  of  the  liberty  of 
fishery  enjoyed  by  the  inhabitants  of  the  United  States,  as  contemplated 
by  Article  III,  No  further  action  on  behalf  of  the  United  Stales  is 
therefore  required  from  this  Tribunal  under  Article  II. 

As  To  Article  III 

As  provided  in  Article  III,  hereinbefore  cited  and  above  referred  tOy 
**  any  question  regarding  the  reasonableness  of  any  regulation^  or  other- 
wise,  which  requires  an  examination  of  the  practical  effect  of  any  pro- 
visions surrounding  the  exercise  of  the  liberty  of  fishery  enjoyed  by  the 
inhabitants  of  the  United  States,  or  which  requires  expert  information 
about  the  fisheries  themselves,  may  be  referred  by  this  Tribunal  to 
a  Commission  of  expert  specialists;  one  to  be  designated  by  each  of 
the  Parties  hereto  and  the  third,  who  shall  not  be  a  national  of  either 
Party,  to  be  designated  by  the  Tribunal. ^^ 

The  Tribunal  now  therefore  calls  upon  the  Parties  to  designate 
within  one  month  their  national  Commissioners  for  the  expert  examina- 
tion of  the  questions  submitted. 

As  the  third  non-national  Commissioner  this  Tribunal  designates 
Doctor  P.  P.  C.  Hoek,  Scientific  Adviser  for  the  fisheries  of  the  Nether- 
lands and  if  any  necessity  arises  therefor  a  substitute  may  be  appointed 
by  the  President  of  this  Tribunal. 

After  a  reasonable  time,  to  be  agreed  on  by  the  Parties,  for  the  expert 
Commission  to  arrive  at  a  conclusion,  by  conference,  or,  if  necessary, 
by  local  inspection,  the  Tribunal  shall,  if  convoked  by  the  President 
at  the  request  of  either  Party,  thereupon  at  the  earliest  convenient  date^ 
reconvene  to  consider  the  report  of  the  Commission,  and  if  it  be  on  the 
whole  unanimous  shall  incorporate  it  in  the  award.  If  not  on  the 
whole  unanimous,  i.e.,  on  all  points  which  in  the  opinion  of  the  Tri- 
bunal are  of  essential  importance,  the  Tribunal  shall  make  its  award 
as  to  the  regulations  concerned  after  consideration  of  the  conclusions 
of  the  expert  Commissioners  and  after  hearing  argument  by  counsel. 
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But  while  recognizing  its  responsibilities  to  meet  the  obligations 
imposed  on  it  under  Article  III  of  the  Special  Agreement^  the  Tributud 
hereby  recommends  as  an  alternative  to  having  recourse  to  a  reconvene 
tion  of  this  Tribunal,  that  the  Parties  should  accept  the  unanimous 
opinion  of  the  Commission  or  the  opinion  of  the  non-national  Com- 
missioner on  any  points  in  dispute  as  an  arbitral  award  rendered 
under  the  provisions  of  Chapter  IV  of  the  Hague  Convention  of  igoj. 

As  To  Article  IV 

Pursuant  to  the  provisions  of  this  Article,  hereinbefore  cited,  this 
Tribunal  recommends  for  the  consideration  of  the  Parties  the  following 
rules  and  method  of  procedure  under  which  all  questions  which  may 
arise  in  the  future  regarding  the  exercise  of  the  liberties  above  referred 
to  may  be  determined  in  accordance  with  the  principles  laid  down  in 

this  award. 

I 

AU  future  municipal  laws,  ordinances  or  rules  for  the  regulation  of 
the  fishery  by  Great  Britain  in  respect  of  (/)  the  hours,  days  or  seasons 
when  fish  may  be  taken  on  the  Treaty  coasts;  (2)  the  method,  means 
and  implements  used  in  the  taking  of  fish  or  in  carrying  on  fishing 
operations;  (j)  any  other  regulation  of  a  similar  character  shall  be 
published  in  the  London  Gazette  two  months  before  going  into 
operation. 

Similar  regulations  by  Canada  or  Newfoundland  shall  be  similarly 
published  in  the  Canada  Gazette  and  the  Newfoundland  Gazette  re- 
spectively. 

2 

If  the  Government  of  the  United  States  considers  any  such  laws  or 
regulations  inconsistent  with  the  Treaty  of  1818,  it  is  entitled  to  so 
notify  the  Government  of  Great  Britain  within  the  two  months  referred 
to  in  Rule  No.  i. 

3 

Any  law  or  regulation  so  notified  shall  not  come  into  effect  with 
respect  to  inhabitants  of  the  United  States  until  the  Permanent  Mixed 
Fishery  Commission  has  decided  that  the  regulation  is  reasonable 
within  the  meaning  of  this  award. 
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4 

Permanent  Mixed  Fishery  Commissions  for  Canada  and 
Newfoundland  respectively  shall  be  established  for  the  decision  of  sttch 
questions  as  to  the  reasonableness  of  future  regulations,  as  contem- 
plated by  Article  IV  of  the  Special  Agreement;  these  Commissions 
shall  consist  of  an  expert  national  appointed  by  either  Party  for  five 
years.  The  third  member  shall  not  be  a  national  of  either  Party;  he 
shall  be  nominated  for  jive  years  by  agreement  of  the  Parties,  or  failing 
such  agreement  within  two  months,  he  shall  be  nominated  by  Her 
Majesty  the  Queen  of  the  Netherlands,  The  two  national  members 
shall  be  convoked  by  the  Government  of  Great  Britain  within  one  month 
from  the  date  of  notification  by  the  Government  of  the  United  States, 

5 

The  two  national  members  having  failed  to  agree  within  one  month, 
within  another  month  the  full  Commission,  under  the  presidency  of 
the  umpire,  is  to  be  convoked  by  Great  Britain,  It  must  deliver  its 
decision,  if  the  two  Governments  do  not  agree  otherwise,  at  the  latest 
in  three  months.  The  Umpire  shall  conduct  the  procedure  in  accord- 
ance with  that  provided  in  Chapter  IV  of  the  Convention  for  the 
Pacific  Settlement  of  International  Disputes,  except  in  so  far  as  herein 

otherwise  provided, 

6 

The  form  of  convocation  of  the  Commission  including  the  terms  of 
reference  of  the  question  at  issue  shall  be  as  follows:   **  The  provision 

hereinafter  fully  set  forth  of  an  Act  dated ,  published  in 

the has  been  notified  to  the  Government  of  Great  Britain 

by  the  Government  of  the  United  States,  under  date  of ,  as 

provided  by  the  award  of  the  Hague  Tribunal  of  September  ph,  igio. 

^^  Pursuant  to  the  provisions  of  that  award  the  Government  of  Great 
Britain  hereby  convokes  the  Permanent  Mixed  Fishery  Commission 

(Canada) 

for ,  composed  of Commissioner  for  the  United 

(Newfoundland) 

(Canada) 

States  of  America,  and  of Commissioner  for , 

(Newfoundland) 

which  shall  meet  at and  render  a  decision  within  one 

month  as  to  whether  the  provision  so  notified  is  reasonable  and  con- 
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sistent  with  the  Treaty  of  i8i8y  as  interpreted  by  the  award  of  the  Hagtte 
Tribunal  of  September  7**,  1910,  and  if  not,  in  what  respect  it  is  un- 
reasonable and  inconsistent  therewith. 

^^  Failing  an  agreement  on  this  question  within  one  month  the  Com- 
mission  shall  so  notify  the  Government  of  Great  Britain  in  order  that 
tlte  further  action  required  by  that  award  may  be  taken  for  the  decision 
of  the  above  question, 

*'  The  provision  is  as  follows : 

7 
The  unanimous  decision  of  the  two  national  Commissioners y  or  the 
majority  decision  of  the  Umpire  and  one  Commissioner,  shall  be  final 
and  binding. 

Question  n 

Have  the  inhabitants  of  the  United  States,  while  exerdsing  the 
liberties  referred  to  in  said  Article,  a  right  to  employ  as  members 
of  the  fishing  crews  of  their  vessels  persons  not  inhabitants  of  the 
United  States  ? 

In  regard  to  this  question  the  United  States  claim  in  sub- 
stance : 

1.  That  the  liberty  assured  to  their  inhabitants  by  the 
Treaty  plainly  includes  the  right  to  use  all  the  means 
customary  or  appropriate  for  fishing  upon  the  sea,  not 
only  ships  and  nets  and  boats,  but  crews  to  handle  the 
ships  and  the  nets  and  the  boats ; 

2.  That  no  right  to  control  or  limit  the  means  which 
these  inhabitants  shall  use  in  fishing  can  be  admitted 
unless  it  is  provided  in  the  terms  of  the  Treaty  and  no 
right  to  question  the  nationality  or  inhabitancy  of  the 
crews  employed  is  contained  in  the  terms  of  the  Treaty. 

And  Great  Britain  claims : 

1.  That  the  Treaty  confers  the  liberty  to  inhabitants  of 
the  United  States  exclusively ; 

2.  That  the  Governments  of  Great  Britain,  Canada  or 
Newfoundland  may,  without  infraction  of  the  Treaty, 
prohibit  persons  from  engaging  as  fishermen  in  American 
vessels. 
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Now  considering  (i)  that  the  liberty  to  take  fish  is  an  economic 
right  attributed  by  the  Treaty ;  (2)  that  it  is  attributed  to  inhabit- 
ants of  the  United  States,  without  any  mention  of  their  nationality ; 
(3)  that  the  exerdse  of  an  economic  right  includes  the  right  to  em- 
ploy servants;  (4)  that  the  right  of  employing  servants  has  not 
been  limited  by  the  Treaty  to  the  employment  of  persons  of  a 
distinct  nationality  or  inhabitancy ;  (5)  that  the  liberty  to  take  fish 
as  an  economic  liberty  refers  not  only  to  the  individuals  doing  the 
manual  act  of  fishing,  but  also  to  those  for  whose  profit  the  fish  are 
taken. 

But  considering,  that  the  Treaty  does  not  intend  to  grant  to 
individual  persons  or  to  a  class  of  persons  the  liberty  to  take  fish 
in  certain  waters  "in  common,"  that  is  to  say  in  company,  with 
individual  British  subjects,  in  the  sense  that  no  law  could  forbid 
British  subjects  to  take  service  on  American  fishing  ships ;  (2)  that 
the  Treaty  intends  to  secure  to  the  United  States  a  share  of  the 
fisheries  designated  therein,  not  only  in  the  interest  of  a  certain  class 
of  individuals,  but  also  in  the  interest  of  both  the  United  States 
and  Great  Britain,  as  appears  from  the  evidence  and  notably  from 
the  correspondence  between  Mr.  Adams  and  Lord  Bathurst  in 
181 5 ;  (3)  that  the  inhabitants  of  the  United  States  do  not  derive 
the  liberty  to  take  fish  directly  from  the  Treaty,  but  from  the 
United  States  Government  as  party  to  the  Treaty  with  Great  Britain 
and  moreover  exercising  the  right  to  regulate  the  conditions  under 
which  its  inhabitants  may  enjoy  the  granted  liberty ;  (4)  that  it  is  in 
the  interest  of  the  inhabitants  of  the  United  States  that  the  fishing 
liberty  granted  to  them  be  restricted  to  exercise  by  them  and  re- 
moved from  the  enjoyment  of  other  aliens  not  entitled  by  this 
Treaty  to  participate  in  the  fisheries ;  (5)  that  such  restrictions  have 
been  throughout  enacted  in  the  British  Statute  of  June  15,  181 9, 
and  that  of  June  3,  1824,  to  this  effect,  that  "no  alien  or  stranger 
whatsoever  shall  fish  in  the  waters  designated  therein,  except  in  so 
far  as  by  treaty  thereto  entitled,  and  that  this  exception  will,  in 
virtue  of  the  Treaty  of  1818,  as  hereinabove  interpreted  by  this 
award,  exempt  from  these  statutes  American  fishermen  fishing 
by  the  agency  of  non-inhabitant  aliens  employed  in  their  service; 
(6)  that  the  Treaty  does  not  affect  the  sovereign  right  of  Great 
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Britain  as  to  aliens,  non-inhabitants  of  the  United  States,  nor  the 
right  of  Great  Britain  to  regulate  the  engagement  of  British  sub- 
jects, while  these  aliens  or  British  subjects  are  on  British  territory. 

Now  therefore^  in  view  of  the  preceding  considerations  this  TribuncU 
is  of  opinion  that  the  inhabitants  of  the  United  States  while  exercising 
the  liberties  referred  to  in  the  said  article  have  a  right  to  employ,  as 
members  of  the  fishing  crews  of  their  vessels,  persons  not  inhabitants 
of  the  United  States. 

But  in  view  of  the  preceding  considerations  the  Tribunal,  to  prevent 
any  misunderstanding  as  to  the  effect  of  its  award,  expresses  the  opinion 
that  non-inhabitants  employed  as  members  of  the  fishing  crews  of  United 
States  vessels  derive  no  benefit  or  immunity  from  the  Treaty  and  it  is  so 
decided  and  awarded. 

Question  HI 

Can  the  exercise  by  the  inhabitants  of  the  United  States  of  the 
L'berties  referred  to  in  the  said  Article  be  subjected,  without  the 
consent  of  the  United  States,  to  the  requirements  of  entry  or  report 
at  custom-houses  or  the  payment  of  light  or  harbour  or  other  dues, 
or  to  any  other  similar  requirement  or  condition  or  exaction  ? 

The  Tribunal  is  of  opinion  as  follows : 

It  is  obvious  that  the  liberties  referred  to  in  this  question  are 
those  that  relate  to  taking  fish  and  to  drying  and  curing  fish  on 
certain  coasts  as  prescribed  in  the  Treaty  of  October  20, 1818.  The 
exercise  of  these  liberties  by  the  inhabitants  of  the  United  States 
in  the  prescribed  waters  to  which  they  relate,  has  no  reference  to 
any  commercial  privileges  which  may  or  may  not  attach  to  such 
vessels  by  reason  of  any  supposed  authority  outside  the  Treaty, 
which  itself  confers  no  commercial  privileges  whatever  upon  the 
inhabitants  of  the  United  States  or  the  vessels  in  which  they  may 
exerdse  the  fishing  liberty.  It  follows,  therefore,  that  when  the 
inhabitants  of  the  United  States  are  not  seeking  to  exercise  the 
commercial  privileges  accorded  to  trading  vessels  for  the  vessels 
in  which  they  are  exercising  the  granted  Hberty  of  fishing,  they 
ought  not  to  be  subjected  to  requirements  as  to  report  and  entry  at 
custom  houses  that  are  only  appropriate  to  the  exercise  of  com- 
mercial privileges.    The  exercise  of  the  fishing  liberty  is  distinct 
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from  the  exerdse  of  commercial  or  trading  privileges  and  it  is  not 
competent  for  Great  Britain  or  her  colonies  to  impose  upon  the 
former  exactions  only  appropriate  to  the  latter.  The  reasons  for 
the  requirements  enumerated  in  the  case  of  commercial  vessels, 
have  no  relation  to  the  case  of  fishing  vessels. 

We  think,  however,  that  the  requirement  that  American  fishing 
vessels  should  report,  if  proper  conveniences  and  an  opportimity 
for  doing  so  are  provided,  is  not  unreasonable  or  inappropriate. 
Such  a  report,  while  serving  the  purpose  of  a  notification  of  the 
presence  of  a  fishing  vessel  in  the  treaty  waters  for  the  purpose  of 
exercising  the  treaty  liberty,  while  it  gives  an  opportunity  for  a 
proper  surveillance  of  such  vessel  by  revenue  officers,  may  also  serve 
to  afford  to  such  fishing  vessel  protection  from  interference  in  the 
exerdse  of  the  fishing  liberty.  There  should  be  no  such  require- 
ment, however,  unless  reasonably  convenient  opportunity  therefor 
be  afforded  in  person  or  by  telegraph,  at  a  custom-house  or  to  a 
customs  offidal. 

The  Tribunal  is  also  of  opinion  that  light  and  harbor  dues,  if  not 
imposed  on  Newfoundland  fishermen,  should  not  be  imposed  on 
American  fishermen  while  exerdsing  the  liberty  granted  by  the 
Treaty.  To  impose  such  dues  on  American  fishermen  only  would 
constitute  an  unfair  discrimination  between  them  and  Newfound- 
land fishermen  and  one  inconsistent  with  the  liberty  granted  to 
American  fishermen  to  take  fish,  etc.,  "  in  common  with  the  sub- 
jects of  His  Britannic  Majesty." 

Further,  the  Tribimal  considers  that  the  fulfilment  of  the  require- 
ment as  to  report  by  fishing  vessels  on  arrival  at  the  fishery  would 
be  greatly  facilitated  in  the  interests  of  both  parties  by  the  adoption 
of  a  system  of  registration,  and  distinctive  marking  of  the  fishing 
boats  of  both  parties,  analogous  to  that  established  by  Articles  V 
to  XIII,  inclusive,  of  the  International  Convention  signed  at  The 
Hague,  8  May,  1882,  for  the  regulation  of  the  North  Sea  Fisheries. 

The  Tribunal  therefore  decides  and  awards  as  follows : 
The  requirement  that  an  American  fishing  vessel  should  report,  if 
proper  conveniences  for  doing  so  are  at  hand,  is  not  unreasonable,  for 
the  reasons  stated  in  the  foregoing  opinion.     There  should  be  no  su>ch 
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requirementy  hawevery  unless  there  be  reasonably  convenient  oppor- 
tunity afforded  to  report  in  person  or  by  telegraphy  either  at  a  custom- 
house or  to  a  customs  official. 

But  the  exercise  of  the  fishing  liberty  by  the  inhabitants  of  the  United 
States  should  not  be  subjected  to  the  purely  commercial  formalities  of 
reporty  entry  and  clearance  at  a  custom-house,  nor  to  light,  harbour  or 
other  dues  not  imposed  upon  Newfoundland  fishermen. 

Question  IV 

Under  the  provision  of  the  said  Article  that  the  American  fisher- 
men shall  be  admitted  to  enter  certain  bays  or  harbours  for  shelter, 
repairs,  wood,  or  water,  and  for  no  other  purpose  whatever,  but 
that  they  shall  be  under  such  restrictions  as  may  be  necessary  to 
prevent  their  taking,  drying,  or  curing  fish  therein  or  in  any  other 
manner  whatever  abusing  the  privileges  thereby  reserved  to  them, 
is  it  permissible  to  impose  restrictions  making  the  exercise  of  such 
privileges  conditional  upon  the  payment  of  light  or  harbour  or 
other  dues,  or  entering  or  reporting  at  custom-houses  or  any  similar 
conditions  ? 

The  Tribunal  is  of  opinion  that  the  provision  in  the  first  Article  of 
the  Treaty  of  October  20th,  1818,  admitting  American  fishermen  to 
enter  certain  bays  or  harbors  for  shelter,  repairs,  wood  and  water, 
and  for  no  other  purpose  whatever,  is  an  exercise  in  large  measure 
of  those  duties  of  hospitality  and  humanity  which  all  civilized 
nations  impose  upon  themselves  and  expect  the  performance  of 
from  others.  The  enumerated  purposes  for  which  entry  is  per- 
mitted all  relate  to  the  exigencies  in  which  those  who  pursue  their 
perilous  calling  on  the  sea  may  be  involved.  The  proviso  which 
appears  in  the  first  article  of  the  said  Treaty  immediately  after  the 
so-called  renunciation  clause,  was  doubtless  due  to  a  recognition  by 
Great  Britain  of  what  was  expected  from  the  humanity  and  civil- 
ization of  the  then  leading  commercial  nation  of  the  world.  To 
impose  restrictions  making  the  exercise  of  such  privileges  condi- 
tional upon  the  payment  of  light,  harbor  or  other  dues,  or  entering 
and  reporting  at  custom-houses,  or  any  similar  conditions  would 
be  inconsistent  with  the  grounds  upon  which  such  privileges  rest  and 
therefore  is  not  permissible. 
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And  it  is  decided  and  awarded  that  such  restrictions  are  not  per- 
missible. 

It  seems  reasonable,  however,  in  order  that  these  privileges  ac- 
corded by  Great  Britain  on  these  grounds  of  hospitality  and  hu- 
manity should  not  be  abused,  that  the  American  fishermen  entering 
such  bays  for  any  of  the  four  purposes  aforesaid  and  remaining 
more  than  48  hours  therein,  should  be  required,  if  thought  neces- 
sary by  Great  Britain  or  the  Colonial  Government,  to  report,  either 
in  person  or  by  telegraph,  at  a  custom-house  or  to  a  customs  ofllcial, 
if  reasonably  convenient  opportunity  therefor  is  afforded. 

And  it  is  so  decided  and  awarded. 

QuEsnoN  V 

From  where  must  be  measured  the  "  three  marine  miles  of  any  of 
the  coasts,  bays,  creeks,  or  harbours''  referred  to  in  the  said  Article  ? 

In  regard  to  this  question.  Great  Britain  claims  that  the 
renunciation  applies  to  all  bays  generally  and 

The  United  States  contend  that  it  applies  to  bays  of  a 
certain  class  or  condition. 


}y 


Now,  considering  that  the  Treaty  used  the  general  term  "  bays 
without  qualification,  the  Tribimal  is  of  opinion  that  these  words 
of  the  Treaty  must  be  interpreted  in  a  general  sense  as  applying 
to  every  bay  on  the  coast  in  question  that  might  be  reasonably  sup- 
posed to  have  been  considered  as  a  bay  by  the  negotiators  of  the 
Treaty  under  the  general  conditions  then  prevailing,  unless  the 
United  States  can  adduce  satisfactory  proof  that  any  restrictions 
or  qualifications  of  the  general  use  of  the  term  were  or  should  have 
been  present  to  their  minds. 

And  for  the  purpose  of  such  proof  the  United  States  contend : 
1°.  That  while  a  State  may  renounce  the  treaty  right  to 

fish  in  foreign  territorial  waters,  it  cannot  renounce  the 

natural  right  to  fish  on  the  High  Seas. 

But  the  Tribimal  is  imable  to  agree  with  this  contention.  Be- 
cause though  a  State  cannot  grant  rights  on  the  High  Seas  it  cer- 
tainly can  abandon  the  exercise  of  its  right  to  fish  on  the  High  Seas 
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within  certain  definite  limits.  Such  an  abandonment  was  made 
with  respect  to  their  fishing  rights  in  the  waters  in  question  by 
France  and  Spain  in  1763.  By  a  convention  between  the  United 
Kingdom  and  the  United  States  in  1846,  the  two  countries  assiuned 
ownership  over  waters  in  Fuca  Straits  at  distances  from  the  shore 
as  great  as  17  miles. 

The  United  States  contend  moreover : 

2®.  That  by  the  use  of  the  term  "liberty  to  fish"  the 
United  States  manifested  the  intention  to  renounce  the 
liberty  in  the  waters  referred  to  only  in  so  far  as  that  liberty 
was  dependent  upon  or  derived  from  a  concession  on  the 
part  of  Great  Britain,  and  not  to  renoimce  the  right  to  fish 
in  those  waters  where  it  was  enjoyed  by  virtue  of  their 
natural  right  as  an  independent  State. 

But  the  Tribunal  is  unable  to  agree  with  this  contention : 

(a)  Because  the  term  "liberty  to  fish"  was  used  in  the  renim- 
datory  clause  of  the  Treaty  of  1 818  because  the  same  term  had  been 
previously  used  in  the  Treaty  of  1783  which  gave  the  liberty ;  and  it 
was  proper  to  use  in  the  renunciation  clause  tlie  same  term  that 
was  used  in  the  grant  with  respect  to  the  object  of  the  grant ;  and, 
in  view  of  the  tenns  of  the  grant,  it  would  have  been  improper  to 
use  the  term  "right"  in  the  renimciation.  Therefore  the  conclu- 
sion drawn  from  the  use  of  the  term  *'  liberty"  instead  of  the  term 
"  right"  is  not  justified ; 

(b)  Because  the  term  "liberty"  was  a  term  properly  applicable 
to  the  renimciation  which  referred  not  only  to  fishing  in  the  terri- 
torial waters  but  also  to  drying  and  curing  on  the  shore.  This 
latter  right  was  undoubtedly  held  under  the  provisions  of  the  Treaty 
and  was  not  a  right  accruing  to  the  United  States  by  virtue  of  any 
principle  of  international  law. 

3®.  The  United  States  also  contend  that  the  term  "bays 
of  His  Britannic  Majesty's  Dominions"  in  the  renunciatory 
clause  must  be  read  as  including  only  those  bays  which 
were  under  the  territorial  sovereignty  of  Great  Britain. 

But  the  Tribunal  is  unable  to  accept  this  contention : 

(a)  Because  the  description  of  the  coast  on  which  the  fishery  is 
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to  be  exercised  by  the  inhabitants  of  the  United  States  is  expressed 
throughout  the  Treaty  of  1818  in  geographical  terms  and  not  by 
reference  to  political  control;  the  Treaty  describes  the  coast  as 
contained  between  capes ; 

(ft)  Because  to  express  the  political  concept  of  dominion  as 
equivalent  to  sovereignty,  the  word  "dominion"  in  the  singular 
would  have  been  an  adequate  term  and  not  *' dominions"  in  the 
plural ;  this  latter  term  having  a  recognized  and  well  settled  mean- 
ing as  descriptive  of  those  portions  of  the  Earth  which  owe  political 
allegiance  to  His  Majesty;  e.g.  ''His  Britannic  Majesty's  Do- 
minions beyond  the  Seas." 

4**.  It  has  been  further  contended  by  the  United  States 
that  the  renunciation  applies  only  to  bays  six  miles  or  less 
in  width  "  inter  fauces  terrae,"  those  bays  only  being  ter- 
ritorial bays,  because  the  three  mile  rule  is,  as  shown  by 
this  Treaty,  a  principle  of  international  law  applicable 
to  coasts  and  should  be  strictly  and  systematically  ap- 
plied to  bays. 

But  the  Tribunal  is  unable  to  agree  with  this  contention : 
(a)  Because  admittedly  the  geographical  character  of  a  bay 
contains  conditions  which  concern  the  interests  of  the  territorial 
sovereign  to  a  more  intimate  and  important  extent  than  do  those 
connected  with  the  open  coast.  Thus  conditions  of  national  and 
territorial  integrity,  of  defence,  of  commerce  and  of  industry  are 
all  vitally  concerned  with  the  control  of  the  bays  penetrating  the 
national  coast  line.  This  interest  varies,  speaking  generally  in 
proportion  to  the  penetration  inland  of  the  bay ;  but  as  no  prin- 
ciple of  international  law  recognizes  any  specified  relation  between 
the  concavity  of  the  bay  and  the  requirements  for  control  by  the 
territorial  sovereignty,  this  Tribunal  is  unable  to  qualify  by  the 
application  of  any  new  principle  its  interpretation  of  the  Treaty 
of  1818  as  excluding  bays  in  general  from  the  strict  and  systematic 
application  of  the  three  mile  rule ;  nor  can  this  Tribunal  take  cog- 
nizance in  this  connection  of  other  principles  concerning  the  ter- 
ritorial sovereignty  over  bays  such  as  ten  mile  or  twelve  mile  limits 
of  exclusion  based  on  international  acts  subsequent  to  the  treaty 
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of  1 81 8  and  relating  to  coasts  of  a  different  configuration  and  con- 
ditions of  a  different  character ; 

(b)  Because  the  opinion  of  jurists  and  publicists  quoted  in  the 
proceedings  conduce  to  the  opinion  that  speaking  generally  the 
three  mile  rule  should  not  be  strictly  and  systematically  applied 
to  bays ; 

(c)  Because  the  treaties  referring  to  these  coasts,  antedating  the 
treaty  of  1818,  made  special  provisions  as  to  bays,  such  as  the 
Treaties  of  1686  and  17 13  between  Great  Britain  and  France,  and 
especially  the  Treaty  of  1778  between  the  United  States  and  France. 
Likewise  Jay's  Treaty  of  1794  Art.  25,  distinguished  bays  from  the 
space  "within  cannon-shot  of  the  coast''  in  regard  to  the  right  of 
seizure  in  times  of  war.  If  the  proposed  treaty  of  i8o6  and  the 
treaty  of  181 8  contained  no  disposition  to  that  effect,  the  explana- 
tion may  be  found  in  the  fact  that  the  first  extended  the  marginal 
belt  to  five  miles,  and  also  in  the  circumstance  that  the  American 
proposition  of  1818  in  that  respect  was  not  limited  to  "bays,"  but 
extended  to  ^chambers  formed  by  headlands"  and  to  "five  marine 
miles  from  a  right  line  from  one  headland  to  another,"  a  proposi- 
tion which  in  the  times  of  the  Napoleonic  wars  would  have  affected 
to  a  very  large  extent  the  operations  of  the  British  navy ; 

(d)  Because  it  has  not  been  shown  by  the  documents  and  cor- 
respondence in  evidence  here  that  the  application  of  the  three  mile 
rule  to  bays  was  present  to  the  minds  of  the  negotiators  in  1818  and 
they  could  not  reasonably  have  been  expected  either  lo  presume 
it  or  to  provide  against  its  presiunption ; 

(e)  Because  it  is  difl&cult  to  explain  the  words  in  art.  Ill  of  the 

Treaty  imder  interpretation  "coimtry together  with 

its  bays,  harbours  and  creeks"  otherwise  than  that  all  bays  with- 
out distinction  as  to  their  width  were,  in  the  opinion  of  the  nego- 
tiators, part  of  the  territory; 

(/)  Because  from  the  information  before  this  Tribimal  it  is 
evident  that  the  three  mile  rule  is  not  applied  to  bays  strictly  or 
systematically  either  by  the  United  States  or  by  any  other  Power ; 

(g)  It  has  been  recognized  by  the  United  States  that  bays  stand 
apart,  and  that  in  respect  of  them  territorial  jurisdiction  may  be 
exercised  farther  than  the  marginal  belt  in  the  case  of  Delaware 
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bay  by  the  report  of  the  United  States  Attorney  General  of  May 
19th  1793 ;  and  the  letter  of  Mr.  Jefferson  to  Mr.  Genet  of  Nov. 
8th  1793  declares  the  bays  of  the  United  States  generally  to  be,  "as 
being  landlocked,  within  the  body  of  the  United  States." 

5®.  In  this  latter  regard  it  is  further  contended  by  the 
United  States,  that  such  exceptions  only  should  be  made 
from  the  application  of  the  three  mile  rule  to  bays  as  are 
sanctioned  by  conventions  and  established  usage;  that 
all  exceptions  for  which  the  United  States  of  America  were 
responsible  are  so  sanctioned;  and  that  His  Majesty's 
Government  are  unable  to  provide  evidence  to  show  that 
the  bays  concerned  by  the  Treaty  of  181 8  could  be  claimed 
as  exceptions  on  these  grounds  either  generally,  or  except 
possibly  in  one  or  two  cases,  specifically. 

But  the  Tribimal  while  recognizing  that  conventions  and  es- 
tablished usage  might  be  considered  as  the  basis  for  claiming  as 
territorial  those  bays  which  on  this  ground  might  be  caUed  historic 
bays,  and  that  such  claim  should  be  held  valid  in  the  absence  of 
any  principle  of  international  law  on  the  subject;  nevertheless  is 
unable  to  apply  this,  a  conirario,  so  as  to  subject  the  bays  in  ques- 
tion to  the  three  mile  rule,  as  desired  by  the  United  States : 

{a)  Because  Great  Britain  has  during  this  controversy  asserted  a 
claim  to  these  bays  generally,  and  has  enforced  such  claim  specif- 
icaUy  in  statutes  or  otherw£,  in  regard  to  the  more  important 
bays  such  as  Chaleurs,  Conception  and  Miramichi; 

(i)  Because  neither  should  such  relaxations  of  this  claim,  as  are 
in  evidence,  be  construed  as  renunciations  of  it ;  nor  should  omis- 
sions to  enforce  the  claim  in  regard  to  bays  as  to  which  no  con- 
troversy arose,  be  so  construed.  Such  a  construction  by  this 
Tribunal  would  not  only  be  intrinsically  inequitable  but  interna- 
tionally injurious;  in  that  it  would  discourage  conciliatory  dip- 
lomatic transactions  and  encourage  the  assertion  of  extreme  claims 
in  their  fullest  extent ; 

(c)  Because  any  such  relaxations  in  the  extreme  claim  of  Great 
Britain  in  its  international  relations  are  compensated  by  recog- 
nitions of  it  in  the  same  sphere  by  the  United  States ;  notably  in 


NORTH  ATLANTIC  COAST  FISHERIES  185 

relations  with  France  for  instance  in  1823  when  they  applied  to 
Great  Britain  for  the.protection  of  their  fishery  in  the  bays  on  the 
western  coast  of  Newfoundland,  whence  they  had  been  driven  by 
French  war  vessels  on  the  ground  of  the  pretended  exclusive  right 
of  the  French.  Though  they  never  asserted  that  their  fishermen 
had  been  disturbed  within  the  three  mile  zone,  only  alleging  that 
the  disturbance  had  taken  place  in  the  bays,  they  claimed  to  be 
protected  by  Great  Britain  for  having  been  molested  in  waters 
which  were,  as  Mr.  Rush  stated  "clearly  within  the  jurisdiction 
and  sovereignty  of  Great  Britain." 

6°.  It  has  been  contended  by  the  United  States  that 
the  words  "coasts,  bays,  creeks  or  harbours"  are  here 
used  only  to  express  different  parts  of  the  coast  and  are 
intended  to  express  and  be  equivalent  to  the  word  "coast," 
whereby  the  three  marine  miles  would  be  measured  from 
the  sinuosities  of  the  coast  and  the  renunciation  would 
apply  only  to  the  waters  of  bays  within  three  miles. 

But  the  Tribunal  is  unable  to  agree  with  this  contention : 

(a)  Because  it  is  a  principle  of  interpretation  that  words  in  a 
document  ought  not  to  be  considered  as  being  without  any  meaning 
if  there  is  not  specific  evidence  to  that  purpose  and  the  interpre- 
tation referred  to  would  lead  to  the  consequence,,  practically,  of 
reading  the  words  "bays,  creeks  and  harbours"  out  of  the  Treaty; 
so  that  it  would  read  "within  three  miles  of  any  of  the  coasts" 
including  therein  the  coasts  of  the  bays  and  harbours ; 

(6)  Because  the  word  "therein"  in  the  proviso  —  "restrictions 
necessary  to  prevent  their  taking,  drying  or  curing  fish  therein" 
can  refer  only  to  "bays,"  and  not  to  the  belt  of  three  miles  along 
the  coast ;  and  can  be  explained  only  on  the  supposition  that  the 
words  "bays,  creeks  and  harbours"  are  to  be  understood  in  their 
usual  ordinary  sense  and  not  in  an  artificially  restricted  sense  of 
ba3rs  within  the  three  mile  belt ; 

(c)  Because  the  practical  distinction  for  the  purpose  of  this 
fishery  between  coasts  and  bays  and  the  exceptional  conditions 
pertaining  to  the  latter  has  been  shown  from  the  correspondence 
and  the  documents  in  evidence,  especially  the  Treaty  of  1783,  to 
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have  been  in  all  probability  present  to  the  minds  of  the  negotiators 
of  the  Treaty  of  1818 ; 

(d)  Because  the  existence  of  this  distinction  is  confirmed  in  the 
same  article  of  the  Treaty  by  the  proviso  permitting  the  United 
States  fishermen  to  enter  bays  for  certain  purposes; 

(e)  Because  the  word  "coasts"  is  used  in  the  plural  form  whereas 
the  contention  would  require  its  use  in  the  singular ; 

(/)  Because  the  Tribunal  is  unable  to  imderstand  the  term 
"bays"  in  the  renunciatory  clause  in  other  than  its  geographical 
sense,  by  which  a  bay  is  to  be  considered  as  an  indentation  of  the 
coast,  bearing  a  configuration  of  a  particular  character  easy  to 
determine  specifically,  but  dfficult  to  describe  generally. 

The  negotiators  of  the  Treaty  of  18 18  did  probably  not  trouble 
themselves  with  subtle  theories  concerning  the  notion  of  "bays" 
they  most  probably  thought  that  everybody  would  know  what 
was  a  bay.  In  this  popular  sense  the  term  must  be  interpreted 
in  the  Treaty.  The  interpretation  must  take  into  account  all  the 
individual  circumstances  which  for  any  one  of  the  different  bays 
are  to  be  appreciated,  the  relation  of  its  width  to  the  length  of  pen- 
etration inland,  the  possibility  and  the  necessity  of  its  being  de- 
fended by  the  State  in  whose  territory  it  is  indented ;  the  special 
value  which  it  has  for  the  industry  of  the  inhabitants  of  its  shores ; 
the  distance  which  it  is  secluded  from  the  highways  of  nations  on 
the  open  sea  and  other  circumstances  not  possible  to  enumerate 
in  general. 

For  these  reasons  the  Tribunal  decides  and  awards: 
In  case  of  bays  the  three  marine  miles  are  to  be  measured  from  a 
straight  line  drawn  across  the  body  of  water  at  the  place  where  it  ceases 
to  have  the  configuration  and  characteristics  of  a  bay.  At  all  otlter 
places  the  three  marine  miles  are  to  be  measured  following  the  sinuosi- 
ties of  the  coa^t. 

But  considering  the  Tribimal  cannot  overlook  that  this  answer 
to  Question  V,  although  correct  in  principle  and  the  only  one  pos- 
sible in  view  of  the  want  of  a  sufficient  basis  for  a  more  concrete 
answer,  is  not  entirely  satisfactory  as  to  its  practical  applicability, 
and  that  it  leaves  room  for  doubts  and  differences  in  practice. 
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Therefore  the  Tribunal  considers  it  its  duty  to  render  the  decision 
more  practicable  and  to  remove  the  danger  of  future  differences  by 
adjoining  to  it,  a  recommendation  in  virtue  of  the  responsibilities 
imposed  by  Art.  IV  of  the  Special  Agreement. 

Considering,  moreover,  that  in  treaties  with  France,  with  the 
North  German  Confederation  and  the  German  Empire  and  like- 
wise in  the  North  Sea  Convention,  Great  Britain  has  adopted  for 
similar  cases  the  rule  that  only  bays  of  ten  miles  width  should  be 
considered  as  those  wherein  the  fishing  is  reserved  to  nationals. 
And  that  in  the  course  of  the  negotiations  between  Great  Britain 
and  the  United  States  a  similar  rule  has  been  on  various  occasions 
proposed  and  adopted  by  Great  Britain  in  instructions  to  the  naval 
ofl&cers  stationed  on  these  coasts.  And  that  though  these  dr- 
cxmastances  are  not  sufficient  to  constitute  this  a  principle  of  in- 
ternational law,  it  seems  reasonable  to  propose  this  rule  with  cer- 
tain exceptions,  all  the  more  that  this  rule  with  such  exceptions 
has  already  formed  the  basis  of  an  agreement  between  the  two 
Powers. 

Now  therefore  this  Tribunal  in  pursuance  of  the  provisions  of  art.  IV 
hereby  recommends  for  the  consideration  and  acceptance  of  the  High 
Contracting  Parties  the  following  rules  and  method  of  procedure  for 
determining  the  limits  of  the  bays  hereinbefore  enumerated. 


In  every  bay  not  hereinafter  specifically  provided  for  the  limits  of 
exclusion  shall  be  drawn  three  miles  seaward  from  a  straight  line  across 
the  bay  in  the  part  nearest  the  entrance  at  the  first  point  where  the  width 
does  not  exceed  ten  miles. 

2 

In  the  following  bays  where  the  configuration  of  the  coast  and  the 
local  climatic  conditions  are  such  that  foreign  fishermen  when  within 
the  geographic  headlands  might  reasonably  and  bona  fide  believe  them- 
selves on  the  high  seas,  the  limits  of  exclusion  shall  be  drawn  in  each 
case  between  the  headlands  hereinafter  specified  as  being  those  at  and 
within  which  stu:h  fishermen  might  be  reasonably  expected  to  recognize 
the  bay  under  average  conditions. 
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For  the  Bate  des  Chaleurs  the  line  from  the  Light  at  Birch  Paint  an 
Miscau  Island  ta  Macquereau  Paint  Light:  far  the  Bay  af  Miramichij 
the  line  from  the  Light  at  Paint  Escuminac  ta  the  Light  an  the  Eastern 
Paint  of  Tabisintac  Gully;  far  Egmant  Bay,  in  Prince  Edward  Island, 
the  line  from  the  light  at  Cape  Egmant  ta  the  Light  at  West  Point; 
and  of  St.  Ann's  Bay,  in  the  Province  af  Nova  Scotia,  the  line  from 
the  Light  at  Point  Ancani  ta  the  nearest  point  an  the  opposite  share 
af  the  mainland. 

Far  Fortune  Bay,  in  Newfoundland,  the  line  from  Connaigre  Head 
ta  the  Light  an  the  Southeasterly  end  of  Brunei  Island,  thence  to  Far- 
tune  Head. 

Far  or  near  the  foUawing  bays  the  limits  af  exclusion  shaU  be  three 
marine  miles  seawards  from  the  following  lines,  namely: 

Far  or  near  Barrington  Bay,  in  Nova  Scotia,  the  line  from  the  Light 
an  Staddart  Island  ta  the  Light  an  the  south  point  of  Cape  Sable,  thence 
to  the  light  at  Baccara  Point;  at  Chedabucta  and  St,  Peter^s  Bays,  the 
line  from  Cranberry  Island  Light  ta  Green  Island  Light,  thence  to 
Paint  Rouge;  for  Mir  a  Bay,  the  line  from  the  Light  an  the  East  Paint 
af  Scatari  Island  to  the  NarthecLsterly  Point  of  Cape  Marien;  and  at 
Placentia  Bay,  in  Newfoundland,  the  line  from  Latine  Point,  an  the 
Eastern  mainland  share,  ta  the  mast  Southerly  Point  af  Red  Island, 
thence  by  the  mast  Southerly  Point  af  Merasheen  Island  ta  the  mainland. 

Lang  Island  and  Bryer  Island,  an  St,  Mary^s  Bay,  in  Nova  Scotia, 
shall,  for  the  purpose  of  delimitation,  be  taken  as  the  coasts  af  such  bays. 

It  is  understood  that  nothing  in  these  rules  refers  either  ta  the  Bay  af 

Fundy  considered  as  a  whole  apart  from  its  bays  and  creeks  or  as  ta  the 

innocent  passage  through  the  Gut  of  Canso,  which  were  excluded  by 

the  agreement  made  by  exchange  of  nates  between  Mr,  Bacon  and  Mr. 

Bryce  dated  February  21st  igog  and  March  4th  igog;  or  to  Conception 

Bay,  which  was  provided  for  by  the  decision  af  the  Privy  Council  in 

the  case  of  the  Direct  United  States  Cable  Company  v.  The  Anglo 

American  Telegraph  Company,  in  which  decision  the  United  States 

have  acquiesced. 

Question  VI 

Have  the  inhabitants  of  the  United  States  the  liberty  under  the 
said  Article  or  otherwise,  to  take  fish  in  the  bays,  harbours,  and 
creeks  on  that  part  of  the  southern  coast  of  Newfoimdland  which 
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extends  from  Cape  Ray  to  Rameau  Islands,  or  on  the  western  and 
northern  coasts  of  Newfoundland  from  Cape  Ray  to  Quirpon  Is- 
lands, or  on  the  Magdalen  Islands  ? 

In  regard  to  this  question,  it  is  contended  by  the  United 
States  that  the  inhabitants  of  the  United  States  have  the 
liberty  under  Art.  I  of  the  Treaty  of  taking  fish  in  the  bays, 
harbours  and  creeks  on  that  part  of  the  Southern  Coast  of 
Newfoundland  which  extends  from  Cape  Ray  to  Rameau 
Islands  or  on  the  western  and  northern  coasts  of  New- 
foundland from  Cape  Ray  to  Quirpon  Islands  and  on  the 
Magdalen  Islands.  It  is  contended  by  Great  Britain  that 
they  have  no  such  liberty. 

Now  considering  that  the  evidence  seems  to  show  that  the  inten- 
tion of  the  Parties  to  the  Treaty  of  1818,  as  indicated  by  the  records 
of  the  negotiations  and  by  the  subsequent  attitude  of  the  Govern- 
ments was  to  admit  the  United  States  to  such  fishery,  this  Tri- 
bunal is  of  opinion  that  it  is  incumbent  on  Great  Britain  to  produce 
satisfactory  proof  that  the  United  States  are  not  so  entitled  under 
the  Treaty. 

For  this  purpose  Great  Britain  points  to  the  fact  that  whereas  the 
Treaty  grants  to  American  fishermen  liberty  to  take  fish  "on  the 
coasts,  bays,  harbours,  and  creeks  from  Mount  Joly  on  the  Southern 
coast  of  Labrador"  the  liberty  is  granted  to  the  "coast"  only  of 
Newfoundland  and  to  the  "shore"  only  of  the  Magdalen  Islands; 
and  argues  that  evidence  can  be  found  in  the  correspondence  sub- 
mitted indicating  an  intention  to  exclude  Americans  from  New- 
foundland bays  on  the  Treaty  Coast,  and  that  no  value  would  have 
been  attached  at  that  time  by  the  United  States  Government  to 
the  liberty  of  fishing  in  such  bays  because  there  was  no  codfishery 
there  as  there  was  in  the  bays  of  Labrador. 

But  the  Tribimal  is  unable  to  agree  with  this  contention : 
(a)  Because  the  words  '*  part  of  the  southern  coast  .  .  .  from 
.  .  .  to"  and  the  words  "Western  and  Northern  Coast  .  .  .  from 
.  .  .  to,"  clearly  indicate  one  uninterrupted  coast-line ;  and  there 
is  no  reason  to  read  into  the  words  "coasts"  a  contradistinction  to 
bays,  in  order  to  exclude  bays.    On  the  contrary,  as  already  held 
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in  the  answer  to  Question  V,  the  words  "liberty,  forever,  to  dry 
and  cure  fish  in  any  of  the  unsettled  bays,  harbours  and  creeks  of 
the  Southern  part  of  the  Coast  of  Newfoundland  hereabove  de- 
scribed," indicate  that  in  the  meaning  of  the  Treaty,  as  in  all  the 
preceding  treaties  relating  to  the  same  territories,  the  words  coast, 
coasts,  harbours,  bays,  etc.,  are  used,  without  attaching  to  the 
word  "coast"  the  specific  meaning  of  excluding  bays.  Thus  in 
the  provision  of  the  Treaty  of  1783  giving  liberty  "to  take  fish  on 
such  part  of  the  coast  of  Newfoundland  as  British  fishermen  shall 
use";  the  word  "coast"  necessarily  includes  bays,  because  if  the 
intention  had  been  to  prohibit  the  entering  of  the  bays  for  fishing 
the  following  words  "  but  not  to  dry  or  cure  the  same  on  that  island," 
would  have  no  meaning.  The  contention  that  in  the  Treaty  of  1 783 , 
the  word  "  bays  "  is  inserted  lest  otherwise  Great  Britain  would  have 
had  the  right  to  exclude  the  Americans  to  the  three  mile  line,  is  in- 
admissible, because  in  that  Treaty  that  line  is  not  mentioned ; 

(i)  Because  the  correspondence  between  Mr.  Adams  and  Lord 
Bathurst  also  shows  that  during  the  negotiations  for  the  Treaty 
the  United  States  demanded  the  former  rights  enjoyed  under  the 
Treaty  of  1783,  and  that  Lord  Bathurst  in  the  letter  of  30th  October 
1815  made  no  objection  to  granting  those  ** former  rights"  "placed 
under  some  modifications,"  which  latter  did  not  relate  to  the  right 
of  fishing  in  bays,  but  only  to  the  "preoccupation  of  British  harbours 
and  creeks  by  the  fishing  vessels  of  the  United  States  and  the  forcible 
exclusion  of  British  subjects  where  the  fishery  might  be  most  ad- 
vantageously conducted,"  and  "to  the  clandestine  introduction  of 
prohibited  goods  into  the  British  colonies."  It  may  be  therefore 
assumed  that  the  word  "coast"  is  used  in  both  Treaties  in  the 
same  sense,  including  bays ; 

(c)  Because  the  Treaty  expressly  allows  the  liberty  to  dry  and 
cure  in  the  unsettled  bays,  etc.  of  the  southern  part  of  the  coast  of 
Newfoundland,  and  this  shows  that,  a  fortiori,  the  taking  of  fish  in 
those  bays  is  also  allowed ;  because  the  fishing  liberty  was  a  lesser 
burden  than  the  grant  to  cure  and  dry,  and  the  restrictive  clauses 
never  refer  to  fishing  in  contradistinction  to  drying,  but  always  to 
drying  in  contradistinction  to  fishing.  Fishing  is  granted  without 
dr>dng,  never  drying  without  fishing; 
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(d)  Because  there  is  not  suffident  evidence  to  show  that  the 
enumeration  of  the  component  parts  of  the  coast  of  Labrador  was 
made  in  order  to  discriminate  between  the  coast  of  Labrador  and 
the  coast  of  Newfoimdland ; 

(e)  Because  the  statement  that  there  is  no  codfish  in  the  bays  of 
Newfoundland  and  that  the  Americans  only  took  interest  in  the 
codiishery  is  not  proved;  and  evidence  to  the  contrary  is  to  be 
found  in  Mr.  John  Adams  Journal  of  Peace  Negotiations  of  Novem- 
ber 25,  1782 ; 

(/)  Because  the  Treaty  grants  the  right  to  take  fish  of  every  kind, 
and  not  only  codfish ; 

(g)  Because  the  evidence  shows  that,  in  1823,  the  Americans  were 
fishing  in  Newfoundland  bays  and  that  Great  Britain  when  sum- 
moned to  protect  them  against  expulsion  therefrom  by  the  French 
did  not  deny  their  right  to  enter  such  bays. 

Therefore  this  Tribunal  is  of  opinion  that  American  inhabitants 
are  entitled  to  fish  in  the  bays,  creeks  and  harbours  of  the  Treaty  coasts 
of  Newfoundland  and  the  Magdalen  Islands  and  it  is  so  decided  and 
awarded. 

Question  VH 

Are  the  inhabitants  of  the  United  States  whose  vessels  resort  to 
the  Treaty  coasts  for  the  purpose  of  exercising  the  liberties  referred 
to  in  Article  I  of  the  Treaty  of  181 8  entitled  to  have  for  those  vessels, 
when  duly  authorized  by  the  United  States  in  that  behalf,  the 
commercial  privileges  on  the  Treaty  coasts  accorded  by  agreement 
or  otherwise  to  United  States  trading  vessels  generally? 

Now  assuming  that  commercial  privileges  on  the  Treaty  coasts 
are  accorded  by  agreement  or  otherwise  to  United  States  trading 
vessels  generally,  without  any  exception,  the  inhabitants  of  the 
United  States,  whose  vessels  resort  to  the  same  coasts  for  the  pur- 
pose of  exercising  the  liberties  referred  to  in  Article  I  of  the  Treaty 
of  1818,  are  entitled  to  have  for  those  vessels  when  duly  authorized 
by  the  United  States  in  that  behalf,  the  above  mentioned  commer- 
cial privileges,  the  Treaty  containing  nothing  to  the  contrary.  But 
they  cannot  at  the  same  time  and  during  the  same  voyage  exercise 
their  Treaty  rights  and  enjoy  their  commercial  privileges,  because 
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Treaty  rights  and  commerdal  privileges  are  submitted  to  different 
rules,  regulations  and  restraints. 

For  these  reasons  this  Tribunal  is  of  opinion  thai  the  inhabitants  of 
the  United  States  are  so  entitled  in  so  far  as  concerns  this  Treaty  ^  there 
being  nothing  in  its  provisions  to  disentitle  them  provided  the  Treaty 
liberty  of  fishing  and  the  commercial  privileges  are  not  exercised  con- 
currently and  it  is  so  decided  and  awarded. 

Done  at  The  Hague,  in  the  Permanent  Court  of  Arbitration,  in 
triplicate  original,  September  7th,  1910. 

H.  Lammasch 

A.  F.  De  Savoknin  Lohman 

George  Gray 

C.   FlTZPATRICK 

Lots  M.  Drago 

Signing  the  Award,  I  state  pursuant  to  Article  IX  clause  2  of  the 
Special  Agreement  my  dissent  from  the  majority  of  the  Tribunal 
in  respect  to  the  considerations  and  enacting  part  of  the  Award  as 
to  Question  V. 

Groimds  for  this  dissent  have  been  filed  at  the  International 
Bureau  of  the  Permanent  Court  of  Arbitration. 

Lots  M.  Drago 

GROUNDS  for  THE  DISSENT  TO  THE  AWARD  ON  QUESTION  V  BY 

D^  LOTS  M.  drago 

Counsel  for  Great  Britain  have  very  clearly  stated  that  according 
to  their  contention  the  territoriality  of  the  bays  referred  to  in  the 
Treaty  of  181 8  is  immaterial  because  whether  they  are  or  are  not 
territorial,  the  United  States  should  be  excluded  from  fishing  in 
them  by  the  terms  of  the  renunciatory  clause,  which  simply  refers 
to  "  bays,  creeks  or  harbours  of  His  Britannic  Majesty's  Dominions  " 
without  any  other  qualification  or  description.  If  that  were  so, 
the  necessity  might  arise  of  discussing  whether  or  not  a  nation  has 
the  right  to  exclude  another  by  contract  or  otherwise  from  any 
portion  or  portions  of  the  high  seas.    But  in  my  opinion  the  Tri- 
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bunal  need  not  concern  itself  with  such  general  question,  the  word- 
ing of  the  treaty  being  clear  enough  to  decide  the  point  at  issue. 

Article  I  begins  with  the  statement  that  differences  have  arisen 
respecting  the  liberty  claimed  by  the  United  States  for  the  inhabi- 
tants thereof  to  take,  dry  and  cure  fish  on  "certain  coasts,  bays, 
harbours  and  creeks  of  His  Britannic  Majesty's  Dominions  in 
America,"  and  then  proceeds  to  locate  the  specific  portions  of  the 
coast  with  its  corresponding  indentations,  in  which  the  Hberty  of 
taking,  drying  and  curing  fish  should  be  exercised.    The  renun- 
ciatory clause,  which  the  Tribunal  is  called  upon  to  construe,  runs 
thus :  "And  the  United  States  hereby  renounce,  forever,  any  liberty 
heretofore  enjoyed  or  claimed  by  the  inhabitants  thereof,  to  take, 
dry  or  cure  fish  on,  or  within  three  marine  miles  of  any  of  the 
Coasts,  Bays,  Creeks  or  Harbours  of  His  Britannic  Majesty's 
Dominions  in  America  not  included  within  the  above  mentioned 
limits."    This  language  does  not  lend  itself  to  different  construc- 
tions.   If  the  bays  in  which  the  liberty  has  been  renounced  are  those 
"of  His  Britannic  Majesty's  Dominions  in  America,"  they  must 
necessarily  be  territorial  bays,  because  in  so  far  as  they  are  not  so 
considered  they  should  belong  to  the  high  seas  and  consequently 
form  no  part  of  His  Britannic  Majesty's  Dominions,  which,  by 
definition,  do  not  extend  to  the  high  seas.    It  cannot  be  said,  as 
has  been  suggested,  that  the  use  of  the  word  "dominions,"  in  the 
plural,  implies  a  different  meaning  than  would  be  conveyed  by  the 
same  term  as  used  in  the  singular,  so  that  in  the  present  case,  "the 
British  dominions  in  America"  ought  to  be  considered  as  a  mere 
geographical  expression,  without  reference  to  any  right  of  sover- 
eignty or  ^^dominiony    It  seems  to  me,  on  the  contrary,  that 
"dominions,"  or  "possessions,"  or  "estates,"  or  such  other  equiva- 
lent terms,  simply  designate  the  places  over  which  the  "domin- 
ion" or  property  rights  are  exercised.    Where  there  is  no  pos- 
sibility of  appropriation  or  dominion,  as  on  the  high  seas,  we  cannot 
speak  of  dominions.    The  "dominions"  extend  exactly  to   the 
point  which  the  "dominion"  reaches;  they  are  simply  the  actual 
or  physical  thing  over  which  the  abstract  power  or  authority,  the 
rigkiy  as  given  to  the  proprietor  or  the  ruler,  applies.    The  inter- 
pretation as  to  the  territoriality  of  the  bays  as  mentioned  in  the 
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renunciatory  clause  of  the  treaty  appears  stronger  when  considermg 
that  the  United  States  specifically  renounced  the  ''liberty,"  not 
the  "right"  to  fish  or  to  cure  and  dry  fish.  "The  United  States 
renounce,  forever,  any  liberty  heretofore  enjoyed  or  claimed,  to 
take,  cure  or  dry  fish  on,  or  within  three  marine  miles  of  any  of 
the  coasts,  bays,  creeks  or  harbours  of  His  Britannic  Majesty's 
Dominions  in  America."  It  is  well  known  that  the  negotiators 
of  the  Treaty  of  1783  gave  a  very  different  meaning  to  the  terms 
liberty  and  rigfUj  as  distinguished  from  each  other.  In  this  con- 
nection Mr.  Adams'  Journal  may  be  recited.  To  this  Journal  the 
British  Counter  Case  refers  in  the  following  terms :  "From  an  entry 
in  Mr.  Adams'  Journal  it  appears  that  he  drafted  an  article  by 
which  he  distinguished  the  right  to  take  fish  (both  on  the  high  seas 
and  on  the  shores)  and  the  liberty  to  take  and  cure  fish  on  the  land. 
But  on  the  following  day  he  presented  to  the  British  negotiators  a 
draft  in  which  he  distinguishes  between  the  "n^A/"  to  take  fish  on 
the  high  seas,  and  the  *^ liberty"  to  take  fish  on  the  ^^ coasts, '^  and 
to  dry  and  cure  fish  on  the  land.  *  *  *  *  The  British  Conmiis- 
sioner  called  attention  to  the  distinction  thus  suggested  by  Mr. 
Adams  and  proposed  that  the  word  liberty  should  be  applied  to  the 
privileges  both  on  the  water  and  on  the  land.  Mr.  Adams  there- 
upon rose  up  and  made  a  vehement  protest,  as  is  recorded  in  his 
Diary,  against  the  suggestion  that  the  United  States  enjoyed  the 
fishing  on  the  banks  of  Newfoundland  by  any  other  title  than  that  of 
right,"  *  ♦  *  ♦  rpj^g  application  of  the  word  liberty  to  the  coast 
fishery  was  left  as  Mr.  Adams  proposed."  "The  incident,  proceeds 
the  British  Case,  is  of  importance,  since  it  shows  that  the  difference 
between  the  two  phrases  was  intentional."  (British  Counter  Case, 
page  17.)  And  the  British  Argument  emphasizes  again  the  difference. 
"More  cogent  still  is  the  distinction  between  the  words  right  and 
liberty.  The  word  right  is  applied  to  the  sea  fisheries,  and  the  word 
liberty  to  the  shore  fisheries.  The  history  of  the  negotiations  shows 
that  this  distinction  was  advisedly  adopted."  If  then  a  liberty  is 
a  grant  and  not  the  recognition  of  a  right ;  if,  as  the  British  Case, 
Counter  Case  and  Argument  recognize,  the  United  States  had  the 
right  to  fish  in  the  open  sea  in  contradistinction  with  the  liberty  to 
fish  near  the  shores  or  portions  of  the  shores,  and  if  what  has  been 
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renounced  in  the  words  of  the  treaty  is  the  *^  liberty  ^^  to  fish  on,  or 
within  three  miles  of  the  bays,  creeks  and  harbours  of  His  Britannic 
Majesty's  Dominions,  it  clearly  follows  that  such  liberty  and  the 
corresponding  renunciation  refers  only  to  such  portions  of  the  bays 
which  were  under  the  sovereignty  of  Great  Britain  and  not  to  such 
other  portions,  if  any,  as  form  part  of  the  high  seas. 

And  thus  it  appears  that  far  from  being  immaterial  the  terri- 
toriality of  bays  is  of  the  utmost  importance.  The  treaty  not 
containing  any  rule  or  indication  upon  the  subject,  the  Tribunal 
cannot  help  a  decision  as  to  this  point,  which  involves  the  second 
branch  of  the  British  contention  that  all  so-called  bays  are  not  only 
geographical  but  wholly  territorial  as  well,  and  subject  to  the  juris- 
diction of  Great  Britain.  The  situation  was  very  accurately  de- 
scribed on  almost  the  same  lines  as  above  stated  by  the  British 
Memorandiun  sent  in  1870  by  the  Earl  of  Elimberley  to  Governor 
Sir  John  Young :  "The  right  of  Great  Britain  to  exclude  American 
fishermen  from  waters  within  three  miles  of  the  coasts  is  unam- 
biguous, and,  it  is  believed,  uncontested.  But  there  appears  to  be 
some  doubt  what  are  the  waters  described  as  within  three  miles 
of  bays,  creeks  or  harbours.  When  a  bay  is  less  than  six  miles 
broad  its  waters  are  within  the  three  mile  limit,  and  therefore 
clearly  within  the  meaning  of  the  treaty ;  but  when  it  is  more  than 
that  breadth,  the  question  arises  whether  it  is  a  bay  of  Her  Britannic 
Majesty s  Dominions,  This  is  a  question  which  has  to  be  considered 
in  each  particular  case  with  regard  to  international  law  and  usage. 
When  such  a  bay  is  not  a  bay  of  Her  Majesty's  dominions,  the 
American  fishermen  shall  be  entitled  to  fish  in  it,  except  within 
three  marine  miles  of  the  ^ coast' ;  when  it  is  a  bay  of  Her  Majesty's 
dominions  they  will  not  be  entitled  to  fish  within  three  miles  of  it, 
that  is  to  say  (it  is  presumed)  within  three  miles  of  a  line  drawn 
from  headland  to  headland."     (American  Case  Appendix,  page  629.) 

Now,  it  must  be  stated  in  the  first  place  that  there  does  not  seem 
to  exist  any  general  rule  of  international  law  which  may  be  con- 
sidered final,  even  in  what  refers  to  the  marginal  belt  of  territorial 
waters.  The  old  rule  of  the  cannon-shot,  crystallized  into  the 
present  three  marine  miles  measured  from  low  water  mark,  may  be 
modified  at  a  later  period  inasmuch  as  certain  nations  claim  a  wider 
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jurisdiction  and  an  extension  has  already  been  reconunended  by  the 
Institute  of  International  Law.  There  is  an  obvious  reason  for 
that.  The  marginal  strip  of  territorial  waters  based  originally  on 
the  cannon-shot,  was  founded  on  the  necessity  of  the  riparian 
State  to  protect  itself  from  outward  attack,  by  providing  something 
in  the  nature  of  an  insulating  zone,  which  very  reasonably  should 
be  extended  with  the  accrued  possibility  of  offense  dUe  to  the  wider 
range  of  modem  ordnance.  In  what  refers  to  bays,  it  has  been 
proposed  as  a  general  rule  (subject  to  certain  important  exceptions) 
that  the  marginal  belt  of  territorial  waters  should  follow  the  sinu- 
osities of  the  coast  more  or  less  in  the  manner  held  by  the  United 
States  in  the  present  contention,  so  that  the  marginal  belt  being  of 
three  miles,  as  in  the. treaty  under  consideration,  only  such  bays 
should  be  held  as  territorial  as  have  an  entrance  not  wider  than  six 
miles.  (See  Sir  Thomas  Barclay's  Report  to  Institute  of  Inter- 
national Law,  1894,  page  129,  in  which  he  also  strongly  recommends 
these  limits.)  This  is  the  doctrine  which  Westlake,  the  eminent 
English  writer  on  International  Law,  has  summed  up  in  very  few 
words :  "As  to  bays,"  he  says,  *'if  the  entrance  to  one  of  them  is 
not  more  than  twice  the  width  of  the  littoral  sea  enjoyed  by  the 
country  in  question,  —  that  is,  not  more  than  six  sea  miles  in  the 
ordinary  case,  eight  in  that  of  Norway,  and  so  forth  —  there  is  no 
access  from  the  open  sea  to  the  bay  except  through  the  territorial 
water  of  that  coimtry,  and  the  inner  part  of  the  bay  will  belong  to 
that  country  no  matter  how  widely  it  may  expand.  The  line  drawn 
from  shore  to  shore  at  the  part  where,  in  approaching  from  the  open 
sea,  the  width  first  contracts  to  that  mentioned,  will  take  the  place 
of  the  line  of  low  water,  and  the  littoral  sea  belonging  to  the  State 
will  be  measured  outwards  from  that  line  to  the  distance  of  three 
miles  or  more,  proper  to  the  State" ;  (Westlake,  Vol.  i,  page  187.) 
But  the  learned  author  takes  care  to  add:  "But  although  this  is 
the  general  rule  it  often  meets  with  an  exception  in  the  case  of  bays 
which  penetrate  deep  into  the  land  and  are  called  gulfs.  Many  of 
these  are  recognized  by  immemorial  usage  as  territorial  sea  of  the 
States  into  which  they  penetrate,  notwithstanding  that  their  en- 
trance is  wider  than  the  general  rule  for  bays  would  give  as  a  limit 
for  such  appropriation."    And  he  proceeds  to  quote  as  examples 
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of  this  kind  the  Bay  of  Conception  in  Newfoundland,  which  he 
considers  as  wholly  British,  Chesapeake  and  Delaware  Bays,  which 
belong  to  the  United  States,  and  others.  (Ibid,,  page  i88.)  The 
Institute  of  International  Law,  in  its  Annual  Meeting  of  1894, 
recommended  a  marginal  belt  of  six  miles  for  the  general  line  of  the 
coast  and  as  a  consequence  established  that  for  bays  the  line  should 
be  drawn  up  across  at  the  nearest  portion  of  the  entrance  toward 
the  sea  where  the  distance  between  the  two  sides  does  not  exceed 
twelve  miles.  But  the  learned  association  very  wisely  added  a 
proviso  to  the  effect,  "that  bays  should  be  so  considered  and  meas- 
ured ufdess  a  continuous  and  established  usage  has  sanctioned  a 
greater  breadth."  Many  great  authorities  are  agreed  as  to  that. 
Counsel  for  the  United  States  proclaimed  the  right  to  the  exclusive 
jurisdiction  of  certain  bays,  no  matter  what  the  width  of  their 
entrance  should  be,  when  the  littoral  nation  has  asserted  its  right 
to  take  it  into  their  jurisdiction  upon  reasons  which  go  always  back 
to  the  doctrine  of  protection.  Lord  Blackburn,  one  of  the  most 
eminent  of  English  Judges,  in  delivering  the  opinion  of  the  Privy 
Council  about  Conception  Bay  in  Newfoundland,  adhered  to  the 
same  doctrine  when  he  asserted  the  territoriality  of  that  branch  of 
the  sea,  giving  as  a  reason  for  such  finding  "that  the  British  Gov- 
ernment for  a  long  period  had  exercised  dominion  over  this  bay  and 
its  claim  had  been  acquiesced  in  by  other  nations,  so  as  to  show  that 
the  bay  had  been  for  a  long  time  occupied  exclusively  by  Great 
Britain,  a  draunstance  which,  in  the  tribunals  of  any  country, 
would  be  very  important."  "And  moreover,"  he  added,  "the 
British  Legislature  has,  by  Acts  of  Parliament,  declared  it  to  be  part 
of  the  British  territory,  and  part  of  the  country  made  subject  to  the 
legislation  of  Newfoundland."  (Direct  U.  S.  Cable  Co.  v.  The 
Anglo-American  Telegraph  Co.,  Law  Reports,  2  Appeal  Cases,  374.) 
So  it  may  be  safely  asserted  that  a  certain  class  of  bays,  which 
might  be  properly  called  the  historical  bays  such  as  Chesapeake 
Bay  and  Delaware  Bay  in  North  America  and  the  great  estuary 
of  the  River  Plate  in  South  America,  form  a  class  distinct  and  apart 
and  undoubtedly  belong  to  the  littoral  country,  whatever  be  their 
depth  of  penetration  and  the  width  of  their  mouths,  when  such 
coimtry  has  asserted  its  sovereignty  over  them,  and  particular 
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circumstances  such  as  geographical  configuration,  immemorial 
usage  and  above  all,  the  requirements  of  self-defense,  justify  such 
a  pretension.  The  right  of  Great  Britain  over  the  bays  of  Con- 
ception, Chaleur  and  Miramichi  are  of  this  description.  In  what 
refers  to  the  other  bays,  as  might  be  termed  the  conmion,  ordinary 
bays,  indenting  the  coasts,  over  which  no  special  dalm  or  assertion 
of  sovereignty  has  been  made,  there  does  not  seem  to  be  any  other 
general  principle  to  be  applied  than  the  one  resulting  from  the  cus- 
tom and  usage  of  each  individual  nation  as  shown  by  their  treaties 
and  their  general  and  time  honored  practice. 

The  well  known  words  of  Bynkershoek  might  be  very  appro- 
priately recalled  in  this  connection  when  so  many  and  divergent 
opinions  and  authorities  have  been  recited:  "The  common  law  of 
nations,"  he  says,  "can  only  be  learnt  from  reason  and  custom.  I 
do  not  deny  that  authority  may  add  weight  to  reason,  but  I  prefer 
to  seek  it  in  a  constant  custom  of  concluding  treaties  in  one  sense 
or  another  and  in  examples  that  have  occurred  in  one  country  or 
another."     (Questiones  Juris  Publici,  Vol.  i.  Cap.  3.) 

It  is  to  be  borne  in  mind  in  this  respect  that  the  Tribunal  has 
been  called  upon  to  decide  as  the  subject  matter  of  this  controversy, 
the  construction  to  be  given  to  the  fishery  Treaty  of  181 8  between 
Great  Britain  and  the  United  States.  And  so  it  is  that  from  the 
usage  and  the  practice  of  Great  Britain  in  this  and  other  like  fish- 
eries and  from  Treaties  entered  into  by  them  with  other  nations  as 
to  fisheries,  may  be  evolved  the  right  interpretation  to  be  given  to 
the  particular  convention  which  has  been  submitted.  In  this  con- 
nection the  following  Treaties  may  be  recited : 

Treaty  between  Great  Britain'  and  France,  2nd  August,  1839.  It 
reads  as  follows : 

Article  IX.  The  subjects  of  Her  Britannic  Majesty  shall  enjoy 
the  exclusive  right  of  fishery  within  the  distance  of  3  miles  from 
low  water  mark  along  the  whole  extent  of  the  coasts  of  the  British 
Islands. 

It  is  agreed  that  the  distance  of  three  miles  fixed  as  the  general 
limit  for  the  exclusive  right  of  fishery  upon  the  coasts  of  the  two 
countries,  shall,  with  respect  to  bays,  the  mouths  of  which  do  not 
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exceed  ten  miles  in  width,  be  measured  from  a  straight  line  drawn 
from  headland  to  headland. 

Article  X.  It  is  agreed  and  understood,  that  the  miles  men- 
tioned in  the  present  Convention  are  geographical  miles,  whereof 
60  make  a  degree  of  latitude. 

(Hertslet's  Treaties  and  Conventions,  Vol.  V,  p.  89.) 

Regulations  between  Great  Britain  and  France.     24th  May,  1843. 

Art.  II.  The  limits,  within  which  the  general  right  of  fishery  is 
exclusively  reserved  to  the  subjects  of  the  two  kingdoms  respec- 
tively, are  fixed  (with  the  exception  of  those  in  Granville  Bay)  at 
3  miles  distance  from  low  water  mark. 

With  respect  to  bays,  the  mouths  of  which  do  not  exceed  ten 
miles  in  width,  the  3  mile  distance  is  measured  from  a  straight  line 
drawn  from  headland  to  headland. 

Art.  III.  The  miles  mentioned  in  the  present  regulations  are 
geographical  miles,  of  which  60  make  a  degree  of  latitude. 

(Hertslet,  Vol.  VI,  p.  416.) 

Treaty  between  Great  Britain  and  France.    November  11,  1867. 

Art.  I.  British  fishermen  shall  enjoy  the  exclusive  right  of 
fishery  within  the  distance  of  3  miles  from  low  water  mark,  along 
the  whole  extent  of  the  coasts  of  the  British  Islands. 

The  distance  of  3  miles  fixed  as  the  general  limit  for  the  exclusive 
right  of  fishery  upon  the  coasts  of  the  two  countries  shall,  with  re- 
spect to  bays,  the  mouths  of  which  do  not  exceed  ten  miles  in  width 
be  measured  from  a  straight  line  drawn  from  headland  to  headland. 

The  miles  mentioned  in  the  present  convention  are  geographical 
miles  whereof  60  make  a  degree  of  latitude. 

(Hertslet's  Treaties,  Vol.  XII,  p.  11 26,  British  Case  App.  p.  38.) 

Great  Britain  and  North  German  Confederation.  British  notice  to 
fishermen  by  the  Board  of  Trade.    Board  of  Trade,  November  1868. 

Her  Majesty's  Government  and  the  North  German  Confedera- 
tion having  come  to  an  agreement  respecting  the  regulations  to  be 
observed  by  British  fishermen  fishing  off  the  coasts  of  the  North 
German  Confederation,  the  following  notice  is  issued  for  the  guid- 
ance and  warning  of  British  fishermen: 
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I.  The  exclusive  fishery  limits  of  the  German  Empire  are  desig- 
nated by  the  Imperial  Government  as  follows:  that  tract  of  the 
sea  which  extends  to  a  distance  of  3  sea  miles  from  the  extremest 
limits  which  the  ebb  leaves  dry  of  the  (Jerman  North  Sea  Coast  of 
the  German  Islands  or  flats  lying  before  it,  as  well  as  those  bays  and 
incurvations  of  the  coast  which  are  ten  sea  miles  or  less  in  breadth 
reckoned  from  the  extremest  points  of  the  land  and  the  flats,  must 
be  considered  as  under  the  territorial  sovereignty  of  North  Germany. 

(Hertslet's  Treaties,  Vol.  XIV,  p.  1055.) 

s 

Great  Britain  and  German  Empire.  British  Board  of  Trade, 
December  1874. 

(Same  recital  referring  to  an  arrangement  entered  into  between 
Her  Britannic  Majesty  and  the  German  Government.) 

Then  the  same  articles  follow  with  the  alteration  of  the  words 
"(Jerman  Empire"  for  ''North  Germany." 

(Hertslet,  Vol.  XIV,  p.  1058.) 

Treaty  between  Great  Britain^  Belgium,  Denmark,  France,  Germany 
and  the  Netherlands  for  regulating  the  police  of  the  North  Sea 
Fisheries,  May  6,  1882. 

II.  Les  pdcheurs  nationaux  jouiront  du  droit  exclusif  de  pdche 
dans  le  rayon  de  3  milles,  k  partir  de  la  laisse  de  basse  mer,  le  long  de 
toute  r6tendue  des  cdtes  de  leurs  pays  respectifs,  ainsi  que  des  lies 
et  des  bancs  qui  en  dependent. 

Pour  les  baies  le  rayon  de  3  milles  sera  mesur6  k  partir  d'une 
ligne  droite,  tir6e,  en  travers  de  la  bale,  dans  la  partie  la  plus  rap- 
proch6e  de  I'entree,  au  premier  point  oH  Touverture  n'exc6dera 
pas  10  milles. 

(Hertslet,  Vol.  XV,  p.  794.) 

British  Order  in  Council,  October  23rd,  1877. 

Prescribes  the  obligation  of  not  concealing  or  effacing  numbers  or 
marks  on  boats,  employed  in  fishing  or  dredging  for  purposes  of  sale 
on  the  coasts  of  England,  Wales,  Scotland  and  the  Islands  of  Guern- 
sey, Jersey,  Aldemey,  Sark  and  Man,  and  not  going  outside ; 
(a)  The  distance  of  3  miles  from  low  water  mark  along 
the  whole  extent  of  the  said  coasts ; 
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(b)  In  cases  of  bays  less  than  lo  miles  wide  the  line 
joining  the  headlands  of  said  bays. 
(Hertslet,  Vol.  XIV,  p.  1032.) 

To  this  list  may  be  added  the  unratified  Treaty  of  1888  between 
Great  Britain  and  the  United  States  which  is  so  familiar  to  the 
Tribunal.  Such  unratified  treaty  contains  an  authoritative  in- 
terpretation of  the  Convention  of  October  20th,  1818,  subjudice: 
"The  three  marine  miles  mentioned  in  Article  I  of  the  Convention 
of  October  20th,  1818,  shall  be  measured  seaward  from  low-water 
mark ;  but  at  every  bay,  creek  or  harbor,  not  otherwise  specifically 
provided  for  in  this  treaty,  such  three  marine  miles  shall  be  meas- 
ured seaward  from  a  straight  line  drawn  across  the  bay,  creek  or 
harbor,  in  the  part  nearest  the  entrance  at  the  first  point  where 
the  width  does  not  exceed  ten  marine  miles,"  which  is  recognizing 
the  exceptional  bays  as  aforesaid  and  laying  the  rule  for  the  general 
and  common  bays. 

It  has  been  suggested  that  the  Treaty  of  1818  ought  not  to  be 
studied  as  hereabove  in  the  light  of  any  treaties  of  a  later  date,  but 
rather  be  referred  to  such  British  international  Conventions  as 
preceded  it  and  dearly  illustrate,  according  to  this  view,  what  were, 
at  the  time,  the  principles  maintained  by  Great  Britain  as  to  their 
sovereignty  over  the  sea  and  over  the  coast  and  the  adjacent  ter- 
ritorial waters.  In  this  connection  the  Treaties  of  1686  and  1713 
with  France  and  of  1763  with  France  and  Spain  have  been  recited 
and  offered  as  examples  also  of  exclusion  of  nations  by  agreement 
from  fishery  rights  on  the  high  seas.  I  cannot  partake  of  such  a 
view.  The  Treaties  of  1686,  1713  and  1763  can  hardly  be  under- 
stood with  respect  to  this,  otherwise  than  as  examples  of  the  wild, 
obsolete  claims  over  the  common  ocean  which  all  nations  have  of 
old  abandoned  with  the  progress  of  an  enlightened  civilization. 
And  if  certain  nations  accepted  long  ago  to  be  excluded  by  conven- 
tion from  fishing  on  what  is  to-day  considered  a  common  sea,  it  is 
precisely  because  it  was  then  understood  that  such  tracts  of  water, 
now  free  and  open  to  all,  were  the  exclusive  property  of  a  partic- 
ular power,  who,  being  the  owners,  admitted  or  excluded  others 
from  their  use.    The  Treaty  of  1818  is  in  the  meantime  one  of  the 
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few  which  mark  an  era  in  the  diplomacy  of  the  world.    As  a  matter 
of  fact  it  is  the  very  first  which  commuted  the  rule  of  the  cannon- 
shot  into  the  three  marine  miles  of  coastal  jurisdiction.    And  it 
really  would  appear  unjustified  to  explain  such  an  historic  document 
by  referring  it  to  international  agreements  of  a  hundred  and  two 
hundred  years  before  when  the  doctrine  of  Selden^s  Mare  Claiisum 
was  at  its  height  and  when  the  coastal  waters  were  fixed  at  such 
distances  as  sixty  miles,  or  a  hundred  miles,  or  two  days'  journey 
from  the  shore  and  the  like.     It  seems  very  appropriate,  on  the 
contrary,  to  explain  the  meaning  of  the  Treaty  of  1818  by  compar- 
ing it  with  those  which  immediately  followed  and  established  the 
same  limit  of  coastal  jurisdiction.    As  a  general  rule  a  treaty  of  a 
former  date  may  be  very  safely  construed  by  referring  it  to  the 
provisions  of  like  treaties  made  by  the  same  nation  on  the  same 
matter  at  a  later  time.     Much  more  so  when,  as  occurs  in  the  present 
case,  the  later  conventions,  with  no  exception,  starting  from  the 
same  premise  of  the  three  miles  coastal  jurisdiction  arrive  always  to 
an  uniform  policy  and  line  of  action  in  what  refers  to  bays.    As  a 
matter  of  fact  all  authorities  approach  and  connect  the  modem 
fishery  treaties  of  Great  Britain  and  refer  them  to  the  Treaty  of 
1818.     The  second  edition  of  Kluber,  for  instance,  quotes  in  the 
same  sentence  the  Treaties  of  October  20th,  18 18,  and  August  2, 
1839,  as  fixing  a  distance  of  three  miles  from  low  water  mark  for 
coastal  jurisdiction.    And  Fiori,   the  well-known  Italian  jurist, 
referring  to  the  same  marine  miles  of  coastal  jurisdiction,  says: 
"This  rule  recognized  as  early  as  the  Treaty  of  1818  between  the 
United  States  and  Great  Britain,  and  that  between  Great  Britain 
and  France  in  1839,  has  again  been  admitted  in  the  treaty  of  1867." 
(Nouveau  Droit  International  Public,  Paris,  1885,  Section  803.) 
This  is  only  a  recognition  of  the  permanency  and  the  continuity 
of  States.    The  Treaty  of  18 18  is  not  a  separate  fact  unconnected 
with  the  later  policy  of  Great  Britain.    Its  negotiators  were  not 
parties  to  such  international  Convention  and  their  powers  dis- 
appeared as  soon  as  they  signed  the  document  on  behalf  of  their 
countries.    The  parties  to  the  Treaty  of  181 8  were  the  United  States 
and  Great  Britain,  and  what  Great  Britain  meant  in  1818  about 
bays  and  fisheries,  when  they  for  the  first  time  fixed  a  marginal 
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jurisdiction  of  three  miles,  can  be  very  well  explained  by  what  Great 
Britain,  the  same  permanent  political  entity,  understood  in  1839, 
1843,  1867,  1874,  1878  and  1882,  when  fixing  the  very  same  zone  of 
territorial  waters.  That  a  bay  in  Europe  should  be  considered  as 
different  from  a  bay  in  America  and  subject  to  other  principles  of 
international  law  cannot  be  admitted  in  the  face  of  it.  What  the 
practice  of  Great  Britain  has  been  outside  the  treaties  is  very  well 
known  to  the  Tribunal,  and  the  examples  might  be  multiplied  of 
the  cases  in  which  that  nation  has  ordered  its  subordinates  to  apply 
to  the  bays  on  these  fisheries  the  ten  mile  entrance  rule  or  the  six 
miles  according  to  the  occasion.  It  has  been  repeatedly  said  that 
such  have  been  only  relaxations  of  the  strict  right,  assented  to  by 
Great  Britain  in  order  to  avoid  friction  on  certain  special  occasions. 
That  may  be.  But  it  may  also  be  asserted  that  such  relaxations 
have  been  very  many  and  that  the  constant,  uniform,  never  con- 
tradicted, practice  of  concluding  fishery  treaties  from  1839  down  to 
the  present  day,  in  all  of  which  the  ten  miles  entrance  bays  are 
recognized,  is  the  dear  sign  of  a  policy.  This  policy  has  but  very 
lately  found  a  most  public,  solemn  and  unequivocal  expression. 
"On  a  question  asked  in  Parliament  on  the  21st  of  February  1907, 
says  Pitt  Cobbett,  a  distinguished  English  writer,  with  respect  to 
the  Moray  Firth  Case,  it  was  stated  that,  according  to  the  view  of 
the  Foreign  Office,  the  Admiralty,  the  Colonial  Office,  the  Board 
of  Trade  and  the  Board  of  Agriculture  and  Fisheries,  the  term 
"  territorial  waters"  was  deemed  to  include  waters  extending  from 
the  coast  line  of  any  part  of  the  territory  of  a  State  to  three  miles 
from  the  low-water  mark  of  such  coast  line  and  the  waters  of  all 
bays,  the  entrance  to  which  is  not  more  than  six  mUes,  and  of  which 
the  entire  land  bqundary  forms  part  of  the  territory  of  the  same 
state.  (Pitt  Cobbett  Cases  and  Opinions  on  International  Law, 
Vol.  I,  p.  143.) 

Is  there  a  contradiction  between  these  six  miles  and  the  ten  miles 
of  the  treaties  just  referred  to  ?  Not  at  all.  The  six  miles  are  the 
consequence  of  the  three  miles  marginal  belt  of  territorial  waters 
in  their  coincidence  from  both  sides  at  the  inlets  of  the  coast  and 
the  ten  miles  far  from  being  an  arbitrary  measure  are  simply  an 
extension,  a  margin  given  for  convenience  to  the  strict  six  miles 
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with  fishery  purposes.  Where  the  mUes  represent  sixty  to  a  degree 
in  latitude  the  ten  miles  are  besides  the  sixth  part  of  the  same  de- 
gree. The  American  Government  in  reply  to  the  observations  made 
to  Secretary  Bayard's  Memorandum  of  1888,  said  very  precisely : 
"The  width  of  ten  miles  was  proposed  not  only  because  it  had  been 
followed  in  conventions  between  many  other  powers,  but  also  be- 
cause it  was  deemed  reasonable  and  just  in  the  present  case ;  this 
Government  recognizing  the  fact  that  while  it  might  have  claimed 
a  width  of  six  miles  as  a  basis  of  settlement,  fishing  within  bays 
and  harbors  only  slightly  wider  would  be  confined  to  areas  so 
narrow  as  to  render  it  practically  valueless  and  almost  necessarily 
expose  the  fishermen  to  constant  danger  of  carrying  their  opera- 
tions into  forbidden  waters."  (British  Case  Appendix,  page  416.) 
And  Professor  John  Bassett  Moore,  a  recognized  authority  on 
international  law,  in  a  communication  addressed  to  the  Institute 
of  International  law,  said  very  forcibly:  "Since  you  observe  that 
there  does  not  appear  to  be  any  convincing  reason  to  prefer  the  ten 
mile  line  in  such  a  case  to  that  of  double  three  miles,  I  may  say  that 
there  have  been  supposed  to  exist  reasons  both  of  convenience  and 
of  safety.  The  ten  mile  line  has  been  adopted  in  the  cases  referred 
to  as  a  practical  rule.  The  transgression  of  an  encroachment  upon 
territorial  waters  by  fishing  vessels  is  generally  a  grave  offense, 
involving  in  many  instances  the  forfeiture  of  the  offending  vessel, 
and  it  is  obvious  that  the  narrower  the  space  in  which  it  is  permis- 
sible to  fish  the  more  likely  the  offense  is  to  be  committed.  In 
order,  therefore,  that  fishing  may  be  practicable  and  safe  and  not 
constantly  attended  with  the  risk  of  violating  territorial  waters, 
it  has  been  thought  to  be  expedient  not  to  allow  it  where  the  extent 
of  free  waters  between  the  three  miles  drawn  on  each  side  of  the 
bay  is  less  than  four  miles.  This  is  the  reason  of  the  ten  mile  line. 
Its  intention  is  not  to  hamper  or  restrict  the  right  to  fish,  but  to 
render  its  exercise  practicable  and  safe.  When  fishermen  fall  in 
with  a  shoal  of  fish,  the  impidse  to  follow  it  is  so  strong  as  to  make 
the  possibilities  of  transgression  very  serious  within  narrow  limits 
of  free  waters.  Hence  it  has  been  deemed  wiser  to  exclude  them 
from  space  less  than  four  miles  each  way  from  the  forbidden  lines. 
In  spaces  less  than  t!his  operations  are  not  only  hazardous,  but  so 
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circumscribed  as  to  render  them  of  little  practical  value."  (An- 
nuaire  de  Tlnstitut  de  Droit  International,  1894,  p.  146.) 

So  the  use  of  the  ten  mile  bays  so  constantly  put  into  practice 
by  Great  Britain  in  its  fishery  treaties  has  its  root  and  connection 
with  the  marginal  belt  of  three  miles  for  the  territorial  waters.  So 
much  so  that  the  Tribunal  having  decided  not  to  adjudicate  in  this 
case  the  ten  miles  entrance  to  the  bays  of  the  treaty  of  1818,  this 
will  be  the  only  one  exception  in  which  the  ten  miles  of  the  bays  do 
not  follow  as  a  consequence  the  strip  of  three  miles  of  territorial 
waters,  the  historical  bays  and  estuaries  always  excepted. 

And  it  is  for  that  reason  that  an  usage  so  firmly  and  for  so  long  a 
time  established  ought,  in  my  opinion,  be  applied  to  the  construc- 
tion of  the  treaty  under  consideration,  much  more  so,  when  cus- 
tom, one  of  the  recognized  sources  of  law,  international  as  well  as 
municipal,  is  supported  in  this  case  by  reason  and  by  the  acquies- 
cence and  the  practice  of  many  nations. 

The  Tribunal  has  decided  that :  "In  case  of  bays  the  3  miles  (of 
the  treaty)  are  to  be  measured  from  a  straight  line  drawn  across 
the  body  of  water  at  the  place  where  it  ceases  to  have  the  configura- 
tion characteristic  of  a  bay.  At  all  other  places  the  three  miles  are 
to  be  measured  following  the  sinuosities  of  the  coast."  But  no  rule 
is  laid  out  or  general  principle  evolved  for  the  parties  to  know  what 
the  nature  of  such  configuration  is  or  by  what  methods  the  points 
should  be  ascertained  from  which  the  bay  should  lose  the  charac- 
teristics of  such.  There  lies  the  whole  contention  and  the  whole 
difficulty,  not  satisfactorily  solved,  to  my  mind,  by  simply  recom- 
mending, without  the  scope  of  the  award  and  as  a  system  of  pro- 
cedure for  resolving  future  contestations  under  Article  IV  of  the 
Treaty  of  Arbitration,  a  series  of  lines,  which  practical  as  they  may 
be  supposed  to  be,  cannot  be  adopted  by  the  Parties  without  con- 
cluding a  new  treaty. 

These  are  the  reasons  for  my  dissent,  which  I  much  regret,  on 
Question  Five. 

Done  at  The  Hague,  September  7th,  1910. 

Litis  M.  Drago 
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Sessions,  September  28,  iqio-October  19,  1910,  The  Hague 

Award,  October  25,  1910 

Arbitrators,  Lammasch,  Beernaert,  de  Quesada 

PROTOCOL  OF  AN  AGREEMENT  BETWEEN  THE  UNITED  STATES  OF 
AMERICA  AND  THE  UNITED  STATES  OF  VENEZUELA  FOR  THE  DECI- 
SION AND  ADJUSTMENT  OF  CERTAIN  CLAIMS,  SIGNED  AT  CARACAS 

ON  FEBRUARY  13,  1909 

William  I.  Buchanan,  High  Commissioner,  representing  the 
President  of  the  United  States  of  America,  and  Doctor  Francisco 
Gonzilez  Guinin,  Minister  for  Foreign  Affairs  of  the  United  States 
of  Venezuela,  duly  authorized  by  General  Juan  Vicente  Gomez, 
Vice-President  of  the  United  States  of  Venezuela,  in  charge  of  the 
Presidency  of  the  Republic,  having  exhibited  to  each  other  and 
found  in  due  form  their  respective  powers,  and  animated  by  the 
spirit  of  sincere  friendship  that  has  always  existed  and  should  exist 
between  the  two  nations  they  represent,  having  conferred  during 
repeated  and  lengthy  conferences  concerning  the  maimer  of  ami- 
cably and  equitably  adjusting  the  differences  existing  between  their 
respective  Governments  with  regard  to  the  claims  pending  between 
them  since  neither  the  United  States  of  America  nor  the  United 
States  of  Venezuela  aspires  to  anything  other  than  sustaining  that  to 
which  in  justice  and  equity  it  is  entitled ;  and  as  a  result  of  these 
conferences  have  recognized  the  great  importance  of  arbitration  as 

a  means  toward  maintaining  the  good  xmderstanding  which  should 
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exist  and  increase  between  their  respective  nations,  and  to  the  end 
of  avoiding  hereafter,  so  far  as  possible,  differences  between  them, 
they  believe  it  is  from  every  point  of  view  desirable  that  a  treaty 
or  arbitration  shall  be  adjusted  between  their  respective  Govern- 
ments. 

With  respect  to  the  claims  that  have  been  the  subject  of  their 
long  and  friendly  conferences,  William  I.  Buchanan  and  Doctor 
Francisco  Gonz&lez  Guindn  have  found  that  the  opinions  and 
views  concerning  them  sustained  by  their  respective  Governments 
have  been,  and  are,  so  diametrically  opposed  and  so  different  that 
they  have  found  it  difficult  to  adjust  them  by  common  accord; 
wherefore  it  is  necessary  to  resort  to  the  conciliatory  means  of 
arbitration,  a  measure  to  which  the  two  nations  they  represent  are 
mutually  bound  by  their  signatures  to  the  treaties  of  the  Second 
Peace  Conference  at  The  Hague  in  1907,  and  one  which  is  recognized 
by  the  entire  civilized  world  as  the  only  satisfactory  means  of 
terminating  international  disputes. 

Being  so  convinced,  and  firm  in  their  resolution  not  to  permit, 
*for  any  reason  whatever,  the  cordiality  that  has  always  existed  be- 
tween their  respective  coimtries  to  be  disturbed,  the  said  William  I. 
Buchanan  and  Doctor  Frandsco  Gonzdlez  Guin&n,  thereunto  fully 
authorized,  have  adjusted,  agreed  to  and  signed  the  present  Proto- 
col for  the  settlement  of  the  said  claims  against  the  United  States 
of  Venezuela,  which  are  as  follows : 

1.  The  claim  of  the  United  States  of  America  on  behalf  of  the 
Orinoco  Steamship  Company ; 

2.  The  claim  of  the  United  States  of  America  on  behalf  of  the 
Orinoco  Corporation  and  of  its  predecessors  in  interest.  The  Manoa 
Company  Limited,  The  Orinoco  Company  and  The  Orinoco  Com- 
pany Limited ;  and, 

3.  The  claim  of  the  United  States  of  America  on  behalf  of  the 
United  States  and  Venezuela  Company,  also  known  as  the  Crich- 
field  claim. 

Article  I 

With  respect  to  the  first  of  these  claims,  that  of  the  Orinoco 
Steamship  Company,  the  United  States  of  Venezuela  has  upheld 
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the  immutability  of  the  arbitral  decision  of  Umpire  Barge,  ren- 
dered in  this  case,  alleging  that  said  decision  does  not  suffer  from 
any  of  the  causes  which  by  imiversal  jurisprudence  give  rise  to  its 
nullity,  but  rather  that  it  is  of  an  unappealable  character,  since  the 
CoMPROMis  of  arbitration  cannot  be  considered  as  void,  nor  has 
there  been  an  excessive  exercise  of  jurisdiction,  nor  can  the  corrup- 
tion of  the  judges  be  alleged,  nor  an  essential  error  in  the  judgment ; 
while  on  the  other  hand,  the  United  States  of  America,  citing  prac- 
tical cases,  among  them  the  case  of  the  revision,  with  the  consent 
of  the  United  States  of  America,  of  the  arbitral  awards  rendered 
by  the  American- Venezuelan  Mixed  Commission  created  by  the 
Convention  of  April  25, 1866,  and  basing  itself  on  the  circumstances 
of  the  case,  considering  the  principles  of  international  law  and  of 
imiversal  jurisprudence,  has  upheld  not  only  the  admissibility  but 
the  necessity  of  the  revision  of  said  award ;  in  consequence  of  this 
situation,  William  I.  Buchanan  and  Doctor  Francisco  Gonz&lez 
Guin&n,  in  the  spirit  that  has  marked  their  conferences,  have  agreed 
to  submit  this  case  to  the  elevated  criterion  of  the  Arbitral  Tribunal 
created  by  this  Protocol,  in  the  following  form :  ' 

The  Arbitral  Tribunal  shall  first  decide  whether  the  decision  of 
Umpire  Barge,  in  this  case,  in  view  of  all  the  circumstances  and  un- 
der the  principles  of  international  law,  is  not  void,  and  whether  it 
must  be  considered  so  conclusive  as  to  preclude  a  reexamination  of 
the  case  on  its  merits.  If  the  Arbitral  Tribunal  decides  that  said 
decision  must  be  considered  final,  the  case  will  be  considered  by  the 
United  States  of  America  as  closed ;  but  on  the  other  hand,  if  the 
Arbitral  Tribunal  decides  that  said  decision  of  Umpire  Barge  should 
not  be  considered  as  final,  said  Arbitral  Tribunal  shall  then  hear, 
examine  and  determine  the  case  and  render  its  decision  on  the 

merits. 

Article  n 

During  the  many  conferences  regarding  the  matter  of  the  United 
States  of  America  on  behalf  of  the  Orinoco  Corporation  and  of  its 
predecessors  in  interest  against  the  United  States  of  Venezuela,  held 
between  William  I.  Buchanan,  High  Commissioner,  representing 
the  President  of  the  United  States  of  America,  and  Doctor  Frandsco 
Gonz&lez  Guinin,  Minister  for  Foreign  Affairs  of  Venezuela,  they 
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have  found  the  views  and  conclusions  held  and  maintained  by  their 
respective  Governments  with  respect  to  the  rights  and  claims  of 
the  claimant  company  so  diametrically  opposed  to  each  other,  as 
to  make  it  impossible  to  reconcile  them  through  the  medium  of  di- 
rect negotiations  between  their  Governments. 

Among  these  they  have  encountered  the  allegation  of  the  United 
States  of  America,  on  behalf  of  the  claimant  company,  that  by  the 
act  of  the  National  Congress  of  Venezuela,  and  by  resolutions  and 
other  acts  of  the  Executive  Power  thereof,  the  rights  and  claims 
insisted  upon  and  claimed  by  the  United  States  of  America  on  be- 
half of  the  claimant  company,  in  and  imder  the  Fitzgerald  conces- 
sion, the  origin  of  the  present  case,  are  firmly  recognized  and 
affirmed  as  subsistent  and  valid,  and  that  the  Government  of  Vene- 
zuela has  insisted  and  insists  that  the  decision  of  Umpire  Barge  of 
April  12,  1904,  which  Venezuela  considers  irrevocable,  and  the 
decision  handed  down  by  the  Federal  Court  and  of  Cassation  of 
Venezuela  on  March  18,  1908,  furnish  of  and  in  themselves  conclu- 
sive proof  against  the  rights  and  the  pretensions  of  the  claimant 
company,  since  said  company,  even  though  it  be  accepted  as  the 
assignee  of  the  others,  has  not  established  itself  in  accordance  with 
the  laws  of  Venezuela,  and  even  though  it  had  so  established  itself, 
it  was  beforehand  subjected  to  Venezuelan  laws  and  it  was  agreed 
that  these  should  govern  and  decide  the  contentions  and  differences 
that  might  arise ;  whereas  the  United  States  of  America,  on  behalf 
of  the  claimant  company,  has  declined  and  declines  in  any  manner 
to  admit  that  said  decision  of  Umpire  Barge  or  that  of  the  Federal 
Court  and  of  Cassation  of  Venezuela  could  terminate  or  has  termi- 
nated or  extinguished  the  rights  and  claims  asserted  by  the  claimant 
company  under  said  Fitzgerald  contract,  but  that  on  the  contrary 
the  rights  and  claims  asserted  in  connection  therewith  by  the  claim- 
ant company  are  valid  and  subsisting. 

In  view  of  these  and  other  equaUy  conflicting  conclusions  reached 
and  persistently  maintained  by  their  respective  Governments  with 
regard  to  this  case,  the  Representatives  herein  named,  animated  by 
a  firm  resolve  to  do  all  in  their  power  to  maintain  and  increase  a  good 
imderstanding  between  their  Governments,  and  by  a  fixed  desire 
to  provide  for  the  adjustment  of  the  differences  existing  between 
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them  in  this  case,  in  justice  and  equity,  can  not  escape  the  conclu* 
sion  that  the  same  cordial  spirit  which  has  prevailed  in  their  many 
conferences  already  held  coimsels  and  points  to  the  expediency  and 
necessity  of  submitting  this  case  to  an  impartial  International 
Tribimal  in  order  that  the  differences  arising  therefrom  may  be  once 
and  for  all  determined  and  concluded  in  a  just  and  equitable  man* 
ner.  To  reach  this  desirable  end,  and  in  accordance  with  the  prin- 
ciples set  out : 

It  is  agreed  between  William  I.  Buchanan,  High  Commissioner, 
representing  the  President  of  the  United  States  of  America,  and 
Doctor  Francisco  Gonzilez  Guinin,  Minister  for  Foreign  Affairs 
of  the  United  States  of  Venezuela,  duly  authorized  to  this  end  by 
their  respective  Governments,  that  the  matter  of  the  United  States 
of  America,  on  behalf  of  the  Orinoco  Corporation  and  of  its  prede- 
cessors in  interest,  The  Manoa  Company  Limited,  The  Orinoco 
Company  and  The  Orinoco  Company  Limited,  shall  be  submitted 
to  the  Arbitral  Tribunal  created  by  this  Protocol. 

Said  Arbitral  Tribunal  shall  examine  and  decide : 

1.  Whether  the  decision  of  the  Umpire  Barge  of  April  12,  1904, 
under  the  principles  of  international  law  is  not  void  and  whether  it 
preserves  a  conclusive  character,  in  the  case  of  the  predecessors  in 
interest  of  the  claimant  company  against  Venezuela ; 

2.  If  the  Arbitral  Tribunal  decides  that  said  decision  shall  be 
considered  conclusive,  it  shall  then  decide  what  effect  said  decision 
had  with  respect  to  the  subsistence  of  the  Fitzgerald  contract,  at 
that  date,  and  with  respect  to  the  rights  of  the  claimant  company 
or  those  of  its  predecessors  in  interest  in  said  contract ; 

3.  If  it  decided  that  the  decision  of  said  Umpire  Barge  shaU  not 
be  considered  conclusive,  said  Arbitral  Tribunal  shall  examine  on 
their  merits  and  shaU  decide  the  matters  submitted  to  said  Umpire 
by  the  predecessors  in  interest  of  the  claimant  company ; 

4.  The  Arbitral  Tribunal  shall  examine,  consider  and  decide 
whether  there  has  been  manifest  injustice  done  the  claimant  com- 
pany or  its  predecessors  in  interest  regarding  the  Fitzgerald 
contract  through  the  decision  of  the  Federal  Court  and  of  Cassation, 
rendered  March  18,  1908,  in  the  suit  maintained  by  the  Govern- 
ment of  Venezuela  against  the  predecessors  in  interest  of  the  claim- 


ORINOCO  STEAMSHIP  COMPANY  211 

ant  company,  or  through  any  of  the  acts  of  any  of  the  authorities 
of  the  Government  of  Venezuela. 

If  the  Arbitral  Tribxmal  deddes  that  such  injustice  has  been  done^ 
it  is  empowered  to  examine  the  matter  of  the  claimant  company  and 
of  its  predecessors  in  interest  against  the  Government  of  Venezuela 
on  its  merits,  and  to  render  a  final  decision  with  respect  to  the 
rights  and  the  obligations  of  the  parties,  fixing  such  damages  as  in 
its  elevated  judgment  it  believes  to  be  just  and  equitable. 
In  every  event  the  Arbitral  Tribxmal  shall  decide : 
(a)  What  effect,  if  any,  said  decision  of  the  Federal  Court  and 
of  Cassation  produced  and  has  upon  everything  relating  to  the  rights 
of  the  claimant  company  as  assignee  of  the  Fitzgerald  contract ; 
(ft)  Whether  said  Fitzgerald  contract  is  in  force ;  and 
(c)  If  it  determines  that  said  contract  is  in  force,  then,  what  are 
the  rights  and  the  obligations  of  the  claimant  company  on  the  one 
hand,  and  of  the  Government  of  Venezuela  on  the  other. 

Article  DI 

William  I.  Buchanan,  High  Commissioner,  representing  the  Presi- 
dent of  the  United  States  of  America,  and  Doctor  Francisco  Gon- 
zilez  Guin&n,  Minister  for  Foreign  Affairs  of  the  United  States  of 
Venezuela,  have  carefully  considered  in  the  conferences  they  have 
held,  the  matter  of  the  United  States  of  America  on  behalf  of  the 
United  States  and  Venezuela  Company  against  the  United  States  of 
Venezuela,  also  known  as  the  Crichfield  case,  and  have  found  that 
while  the  questions  involved  therein  differ  in  several  aspects  from 
those  in  the  other  claims  they  have  considered,  the  same  radically 
different  views  held  by  their  respective  Governments  in  those  cases 
exist  in  the  case  under  consideration. 

To  the  end  therefore,  that  nothing  shall  be  left  pending  that  will 
not  tend  to  add  to  the  good  imderstanding  and  friendship  existing 
between  the  two  Governments,  their  Representatives  above-named, 
William  I.  Buchanan  and  Doctor  Francisco  Gonzdlez  Guinin 
hereby  agree  that  the  matter  of  the  United  States  of  America  on 
behalf  of  the  United  States  and  Venezuela  Company  against  the 
United  States  of  Venezuela  shall  be  submitted  to  the  Arbitral  Tri- 
bunal created  by  this  Protocol,  and  they  further  agree  that  said 
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Tribunal  is  empowered  to  examine,  consider,  hear,  determine  and 
make  its  award  in  said  case  on  its  merits  in  justice  and  equity. 

Article  IV 

The  United  States  of  America  and  the  United  States  of  Venezuela 
having,  at  the  Second  Peace  Conference  held  at  The  Hague  in  1907, 
accepted  and  recognized  the  permanent  court  of  The  Hague,  it  is 
agreed  that  the  cases  mentioned  in  Articles  I,  II  and  III  of  this 
Protocol,  that  is  to  say,  the  case  of  the  Orinoco  Steamship  Company, 
that  of  the  Orinoco  Corporation  and  of  its  predecessors  in  interest 
and  that  of  the  United  States  and  Venezuela  Company,  shall  be  sub- 
mitted to  the  jurisdiction  of  an  Arbitral  Tribimal  composed  of  Three 
Arbitrators  chosen  from  the  above-mentioned  Permanent  Court 
of  The  Hague. 

No  member  of  said  Court  who  is  a  citizen  of  the  United  States  of 
America  or  of  the  United  States  of  Venezuela  shall  form  part  of  said 
Arbitral  Tribimal,  and  no  member  of  said  Court  can  appear  as 
coxmsel  for  either  nation  before  said  Tribimal. 

This  Arbitral  Tribimal  shall  sit  at  The  Hague. 

Article  V 

The  said  Arbitral  Tribunal  shall,  in  each  case  submitted  to  it, 
determine,  dedde  and  make  its  award,  in  accordance  with  justice  and 
equity.  Its  decisions  in  each  case  shall  be  accepted  and  upheld  by 
the  United  States  of  America  and  the  United  States  of  Venezuela 
as  final  and  conclusive. 

Article  VI 

In  the  presentation  of  the  cases  to  the  Arbitral  Tribunal  both 
parties  may  use  the  French,  English  or  Spanish  language. 

Article  Vn 

Within  eight  months  from  the  date  of  this  Protocol,  each  of  the 
parties  shall  present  to  the  other  and  to  each  of  the  members  of  the 
Arbitral  Tribunal,  two  printed  copies  of  its  case,  with  the  docu- 
ments and  evidence  on  which  it  relies,  together  with  the  testimony 
of  its  respective  witnesses. 
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Within  an  additional  term  of  four  months,  either  of  the  Parties 
may  in  like  manner  present  a  counter  case  with  documents  and  addi- 
tional evidence  and  depositions,  in  answer  to  the  case,  documents, 
evidence  and  depositions  of  the  other  party. 

Within  sixty  days  from  the  expiration  of  the  time  designated  for 
the  filing  of  the  counter  cases,  each  Government  may,  through  its 
Representative,  make  its  arguments  before  the  Arbitral  Tribunal, 
either  orally  or  in  writing,  and  each  shall  deliver  to  the  other  copies 
of  any  arguments  thus  made  in  writing,  and  each  party  shall  have  a 
right  to  reply  in  writing,  provided  such  reply  be  submitted  within 
the  sixty  days  last  named. 

Article  VIII 

All  public  records  and  documents  under  the  control  or  at  the 
disposal  of  either  Government  or  in  its  possession,  relating  to  the 
matters  in  litigation  shaU  be  accessible  to  the  otiier,  and,  upon  re- 
quest, certified  copies  of  them  shall  be  furnished.  The  documents 
which  each  party  produces  in  evidence  shall  be  authenticated  by 
the  respective  Minister  for  Foreign  Affairs. 

Article  IX 

All  pecuniary  awards  that  the  Arbitral  Tribimal  may  make  in  said 
cases  shall  be  in  gold  coin  of  the  United  States  of  America,  or  in  its 
equivalent  in  Venezuelan  money,  and  the  Arbitral  Tribunal  shall 
fix  the  time  of  payment,  after  consultation  with  the  Representatives 
of  the  two  countries. 

Article  X 

It  is  agreed  that  within  six  months  from  the  date  of  this  Protocol 
the  Government  of  the  United  States  of  America  and  that  of  the 
United  States  of  Venezuela  shall  communicate  to  each  other,  and  to 
the  Bureau  of  the  Permanent  Court  at  The  Hague,  the  name  of  the 
Arbitrator  they  select  from  among  the  members  of  the  Permanent 
Court  of  Arbitration. 

Within  sixty  days  thereafter  the  Arbitrators  shall  meet  at  The 
Hague  and  proceed  to  the  choice  of  the  Third  Arbitrator  in  accord- 
ance with  the  provisions  of  Article  45  of  the  Hague  Convention  for 
the  Peaceful  Settiement  of  International  Disputes,  referred  to  herein. 
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Within  the  same  time  each  of  the  two  Govermnents  shall  deposit 
with  the  said  Bureau  the  sum  of  fifteen  thousand  francs  on  account 
of  the  expenses  of  the  arbitration  provided  for  herein,  and  from  time 
to  time  thereafter  they  shall  in  like  manner  deposit  such  further 
sums  as  may  be  necessary  to  defray  said  expenses. 

The  Arbitral  Tribunal  shall  meet  at  The  Hague  twelve  months 
from  the  date  of  this  Protocol  to  begin  its  deliberations  and  to  hear 
the  argimients  submitted  to  it.  Within  sixty  days  after  the  hearings 
are  closed  its  decisions  shall  be  rendered. 

Article  XI 

Except  as  provided  in  this  Protocol  the  arbitral  procedure  shall 
conform  to  the  provisions  of  the  Convention  for  the  Peaceful  Settle- 
ment of  International  Disputes,  signed  at  The  Hague  on  October  iS, 
1907,  to  which  both  parties  are  signatory,  and  espedaUy  to  the 
provisions  of  Chapter  III  thereof. 

Article  XH 

It  is  hereby  xmderstood  and  agreed  that  nothing  herein  contained 
shall  preclude  the  United  States  of  Venezuela,  during  the  period 
of  five  months  from  the  date  of  this  Protocol,  from  reaching  an  ami- 
cable adjustment  with  either  or  both  of  the  claimant  companies 
referred  to  in  Articles  II  and  III  herein,  provided  that  in  each  case 
wherein  a  settlement  may  be  reached,  the  respective  company  shall 
first  have  obtained  the  consent  of  the  Government  of  the  United 
States  of  America. 

The  xmdersigned,  William  I.  Buchanan  and  Francisco  Gonz&les 
Guindn,  in  the  capacity  which  each  holds,  thus  consider  their  con- 
ferences with  respect  to  the  diflferences  between  the  United  States  of 
America  and  the  United  States  of  Venezuela  as  closed,  and  sign  two 
copies  of  this  Protocol  of  the  same  tenor  and  to  one  effect,  in  both 
the  English  and  Spanish  languages,  at  Caracas,  on  the  thirteenth 
day  of  February  one  thousand  nine  hundred  and  nine. 

William  I.  Buchanan  (Seal) 
F.  Gonzalez  Guinan  (Seal) 
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SENTENCE  i  DU  TRIBUNAL  D'ARBITRAGE,  CONSTTTUE  EN  VERTU  DU 

COMPROMIS   SIGNE  A   CARACAS    LE   13  FEVRIER   1909   ENTRE  LES 

ETATS-UNIS  D'AMERIQUE  ET  LES  ETATS-UNIS  DU  VENEZUELA 

Par  un  Compromis  signe  k  Caracas  le  13  ffivrier  1909,  les  Etats- 
Unis  d'AmSrique  et  du  Venezuela  se  sont  mis  d'accord  pour  sou- 
mettre  k  un  Tribunal  arbitral,  compos6  de  trois  Arbitres  choisis 
parmi  les  Membres  de  la  Cour  permanente  d'Arbitrage,  une  recla- 
mation des  Etats-Unis  d'Amfirique  envers  les  Etats-Unis  du  Vene- 
zuela ; 

Ce  compromis  porte : 

„Le  Tribimal  arbitral  dfiddera  d'abord  si  la  Sentence  du  Surar- 
bitre  Barge  en  cette  affaire,  en  vue  de  toutes  les  circonstances 
et  d'aprfes  les  prindpes  de  droit  international,  n'est  pas  entachfie 
de  nullite  et  si  elle  doit  fitre  consideree  comme  conduante  au  point 
d'exclure  un  nouvel  examen  du  cas  sur  le  fond.  Si  le  Tribunal 
arbitral  decide  que  la  dite  Sentence  doit  fitre  consid6r6e  comme  d6- 
finitive,  Taffaire  sera  consider6e  par  les  Etats-Unis  d'Amfirique 
comme  terminee ;  mais  si,  par  contre,  le  Tribimal  arbitral  d6dde 
que  la  dite  Sentence  du  Surarbitre  Barge  ne  doit  pas  fitre  consider6e 
comme  definitive,  le  dit  Tribimal  arbitral  devra  alors  entendre,  exa- 
miner et  rfisoudre  Taffaire  et  rendre  sa  dfidsion  sur  le  fond  ;*' 

En  execution  du  dit  Compromis,  les  deux  Gouvemements  ont 
respectivement  nomme  Arbitres  les  Membres  suivapjs  de  la  Cour 
permanente  d'Arbitrage : 

Son  Excellence  Monsieur  Gonzalo  de  de  Quesada,  Envoy6  ex- 
traordinaire et  Ministre  plenipotentiaire  de  Cuba  k  Berlin  etc. 

Son  Excellence  Monsieur  A.  Beemaert,  Ministre  d'Etat,  Membre 
de  la  Chambre  des  Repr&entants  Beige  etc. ; 

Et  en  vertu  du  dit  Compromis,  les  Arbitres  ainsi  d6sign6s  ont 
nomm6  Surarbitre : 

Monsieur  H.  Lammasch,  Professeur  k  TUniversitfi  de  Vienne, 
Membre  de  la  Chambre  des  Seigneurs  du  Parlement  Autrichien  etc. ; 

Les  M6moires,  Contre-M6moires  et  Conclusions  ont  6t6  dftment 
soumis  aux  Arbitres  et  communiques  aux  Parties ; 

1  In  the  protocols  and  award  the  French  language  was  of  "authentic  value,"  but  was  to  be 
accompanied  by  an  official  translation  in  English^ 
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[Official  Translation] 

AWARD  OF  THE  TRIBUNAL  OF  ARBITRATION,  CONSTITUTED  UNDER 
AN  AGREEMENT  SIGNED  AT  CARACAS  FEBRUARY  13TH  1909  BETWEEN 
THE  UNITED  STATES  OF  AMERICA  AND  THE  UNITED  STATES  OF 

VENEZUELA 

By  an  Agreement  signed  at  Caracas  the  13th  of  February  1909,  the 
United  States  of  America  and  of  Venezuela  have  agreed  to  submit 
to  a  Tribunal  of  Arbitration,  composed  of  three  Arbitrators,  chosen 
from  the  Permanent  Court  of  Arbitration,  a  claim  of  the  United 
States  of  America  against  the  United  States  of  Venezuela ; 

This  Agreement  states : 

"The  Arbitral  Tribimal  shall  first  decide  whether  the  decision  of 
Umpire  Barge,  in  this  case,  in  view  of  all  the  circumstances  and 
tmder  the  principles  of  international  law,  is  not  void,  and  whether 
it  must  be  considered  to  be  so  conclusive  as  to  preclude  a  reexami- 
nation of  the  case  on  its  merits.  If  the  Arbitral  Tribunal  decides 
that  said  decision  must  be  considered  final,  the  case  will  be  consid- 
ered by  the  United  States  of  America  as  closed ;  but  on  the  other 
hand,  if  the  Arbitral  Tribunal  decides  that  said  decision  of  Um- 
pire Barge  should  not  be  considered  as  final,  the  said  Tribimal  shall 
then  hear,  examine  and  determine  the  case  and  render  its  de- 
cisions on  its  merits''; 

In  virtue  of  said  Agreement,  the  two  Governments  respectively 
have  named  as  Arbitrators  the  f oUowing  Members  of  the  Permanent 
Court  of  Arbitration : 

His  Excellency  Gonzalo  de  Quesada,  Envoy  Extraordinary  and 
Minister  Plenipotentiary  of  Cuba  at  Berlin  etc. ; 

His  Excellency  A.  Beernaert,  Minister  of  State,  Member  of  the 
Chamber  of  Representatives  of  Belgium  etc. ; 

And  the  Arbitrators  so  designated,  in  virtue  of  said  Agreement, 
have  named  as  Umpire : 

Mr.  H.  Lammasch,  Professor  in  the  University  of  Vienna,  Mem- 
ber of  the  Upper  House  of  the  Austrian  Parliament  etc. ; 

The  Cases,  Coimtercases  and  Conclusions  have  been  duly  sub- 
mitted to  the  Arbitrators  and  communicated  to  the  Parties ; 
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Les  Parties  ont  plaid6  et  r6pliqu6 ;  Tune  et  I'autreont  plaid6  le 
fond  en  m£me  temps  que  la  question  pr^alable  et  les  d^bats  ont  6te 
d6clar£s  clos  le  19  octobre  1910 ; 

Sur  quoi,  le  Tribunal  aprte  en  avoir  mtlrement  d6Iib6r6,  rend  la 
Sentence  suivante : 

Consid6rant  qu'aux  termes  d'un  Compromis  en  date  du  17  f6vrier 
1903  une  Commission  Mixte  a  6t6  charg6e  de  didder  toutes  les 
r6damations  exerc6es  (owned  —  poseidas)  par  des  dtoyens  des 
Etats-Unis  d'Am6rique  k  Tencontre  des  Etats-Unis  du  V6n6zuela, 
qui  n'auraient  point  6t6  r6gl6es  par  xm  accord  diplomatique  ou  par 
xm  arbitrage  entre  les  deux  Gouvemements  et  qui  seraient  pr&entfees 
par  les  Etats-Unis  d'Am6rique ;  xm  Surarbitre,  k  designer  par  Sa 
Majest6  la  Reine  des  Pays-Bas,  devait  6ventuellement  trancher 
toute  question  sxir  laqueUe  les  Commissaires  seraient  en  disaccord 
par  xme  d6dsion  d6finitive  (final  and  condxisive  —  definitiva  y 
conduyente) ; 

Consid6rant  que  le  Sxirarbitre  ainsi  d6sign6,  M.  Barge,  a  statu6 
soxis  la  date  du  22  f6vrier  1904,  sxir  les  dites  r6damations ; 

Consid6rant  qu'il  est  assur6ment  de  Tintfirfit  de  la  paix  et  du  d6ve- 
loppement  de  institution  de  Tarbitrage  international  si  essentiel 
pour  le  bien-£tre  des  nations,  qu'en  prindpe  semblable  d6dsion  soit 
acceptfie,  respectfie  et  ex6cut6e  par  les  Parties  sans  aucune  rfiserve, 
ainsi  qu'il  est  prescrit  par  Tartide  81  de  la  Convention  pour  le  rfegle- 
ment  pacifique  des  conflits  interna tionaxix  du  18  octobre  1907  que 
d'ailleurs,  aucune  jxiridiction  n'est  institute  pour  reformer  de  sem- 
blables  d6dsions ; 

Mais  consid6rant  que  dans  Tespdce,  la  sentence  ayant  £t6  argu6e 
de  nxiUitfi,  il  est  advenu  entre  les  Parties,  sous  la  date  du  13  ffivrier 
1909,  im  nouveau  Compromis,  d'aprfes  lequel,  sans  tenir  compte  du 
caractfere  d6finitif  de  la  premiere  sentence,  ce  Tribxmal  est  appel6  k 
dfidder,  si  la  sentence  du  Surarbitre  Barge,  en  vertu  de  toutes  les 
drconstances  et  d'aprfes  les  prindpes  du  droit  international,  n'est 
pas  entach6e  de  nullit6  et  si  elle  doit  fitre  consid6r6e  comme  condu- 
ante  au  point  d'exdure  xm  nouvel  examen  au  fond ; 

Considfirant  que  par  le  Compromis  du  13  ffivrier  1909,  les  dexix 
Parties  admettent  au  moins  implidtement,  comme  vices  entrainant 
la  nxillitfi  d'xme  sentence  arbitrate,  Texcfes  de  pouvoir  et  Terrexir  es- 
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The  Parties  have  both  pleaded  and  replied,  both  having  pleaded 
the  merits  of  the  case,  as  well  as  the  previous  question,  and  the  dis- 
cussion was  declared  dosed  on  October  19th  1910; 

Upon  which  the  Tribunal,  after  mature  deliberation,  pronoimces 
as  follows : 

Whereas  by  the  terms  of  an  Agreement  dated  February  17th  1903, 
a  Mixed  Commission  was  charged  with  the  decision  of  all  claims 
owned  (poseidas)  by  citizens  of  the  United  States  of  America  against 
the  Republic  of  Venezuela,  which  shall  not  have  been  settled  by  a 
diplomatic  agreement  or  by  arbitration  between  the  two  Govern- 
ments and  which  shall  have  been  presented  by  the  United  States  of 
America ;  an  Umpire,  to  be  named  by  Her  Majesty  the  Queen  of 
the  Netherlands,  was  eventually  to  give  his  final  and  conclusive 
decision  (definitiva  y  concluyente)  on  any  question  upon  which 
the  Commissioners  might  not  have  been  able  to  agree ; 

Whereas  the  Umpire  thus  appointed,  Mr.  Barge,  has  pronoimced 
on  the  said  claims  on  the  22nd  of  February  1904 ; 

Whereas  it  is  assuredly  in  the  interest  of  peace  and  the  develop- 
ment of  the  institution  of  International  Arbitration,  so  essential  to 
the  well-being  of  nations,  that  on  principle,  such  a  decision  be  ac- 
cepted, respected  and  carried  out  by  the  Parties  without  any  reser- 
vation, as  it  is  laid  down  in  Article  81  of  the  Convention  for  the 
Pacific  Settlement  of  International  Disputes  of  October  i8th  1907 ; 
and  besides  no  jurisdiction  whatever  has  been  instituted  for  recon- 
sidering similar  decisions ; 

But  whereas  in  the  present  case,  it  having  been  argued  that  the 
decision  is  void,  the  Parties  have  entered  into  a  new  Agreement 
imder  date  of  the  13th  of  February  1909,  according  to  which,  with- 
out considering  the  conclusive  character  of  the  first  decision,  this 
Tribimal  is  called  upon  to  decide  whether  the  decision  of  Umpire 
Barge,  in  virtue  of  the  circumstances  and  in  accordance  with  the 
principles  of  international  law,  be  not  void,  and  whether  it  must  be 
considered  so  conclusive  as  to  preclude  a  reexamination  of  the  case 
on  its  merits ; 

Whereas  by  the  Agreement  of  February  13th  1909,  both  Parties 
have  at  least  implicitly  admitted,  as  vices  involving  the  nullity  of 
an  arbitral  decision,  excessive  exercise  of  jurisdiction  and  essential 
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sentielle  dans  le  jugement  (excessive  exercise  of  jurisdiction  and 
essential  error  in  the  judgment  —  exceso  de  poder  y  error  esendal 
en  el  f  alio) ; 

Considerant  que  la  Partie  demanderesse  all&gue  Texcfes  de  pouvoir 
et  de  nombreuses  erreurs  de  droit  et  de  fait  6quivalent  k  Terreur 
essentielle ; 

Consid6rant  que,  d'aprfes  les  prindpes  de  r6quit6  d'accord  avec 
le  droit,  lorsque  une  sentence  arbitrale  comporte  divers  chefs  ind6- 
pendants  de  demande  et  partant  diverses  d6dsions,  la  nullit6 
6ventuelle  de  I'une  est  sans  influence  quant  aux  autres  et  cela  sur- 
tout  lorsque,  comme  dans  Tespece  rint6grit6  et  la  bonne  foi  de 
I'arbitre  ne  sont  pas  en  question;  qu'il  y  a  done  lieu  de  statuer 
separ6ment  sur  chacun  des  points  en  litige ; 

I.  Quant  Atjx  1.209.701,04  Dollars: 

Consid6rant  que  ce  Tribunal  est  appele  en  premier  lieu  k  d6dder 
si  la  sentence  du  Surarbitre  est  entach6e  de  nullit6  et  si  elle  doit 
£tre  consid6r6e  comme  concluante ;  que  dans  le  cas  seulement  oH  la 
sentence  du  Surarbitre  serait  d6daree  nidle,  le  Tribunal  aurait  k 
statuer  au  fond ; 

Considerant  qu'il  est  all6gu6  que  le  Surarbitre  se  serait  6cart6  des 
termes  du  Compromis  en  relatant  inexactement  le  contrat  Grell  et 
la  pretention  k  laquelle  celui-d  servait  de  base,  et  que  par  suite  il 
serait  tomb6  dans  ime  erreur  essentielle,  mais  que  la  sentence  re- 
produit  textuellement  le  dit  contrat  et  dans  son  entiere  teneur; 
qu'il  est  d'autant  moins  admissible  que  le  Surarbitre  en  aurait  mal 
compris  le  texte  et  aurait  exc6d6  sa  competence  et  d6dd6  sur  vme 
reclamation  qui  ne  lui  6tait  pas  soumise,  en  m6connaissant  la  rela- 
tion de  la  concession  en  question  k  la  navigation  ext6rieure,  alors 
qu'il  a  d6dd6  in  terminis,  que  le  permis  de  naviguer  par  ces  canaux 
(Marcareo  et  Pedemales)  6tait  seulement  ajout6  au  permis  de  tou- 
cher k  Trinidad  („when  the  permission  to  navigate  these  channels 
was  only  annexed  to  the  permission  to  call  at  Trinidad") ; 

Consid6rant  que  Tapprfidation  des  faits  de  la  cause  et  Tinterprfi- 
tation  des  documents  etait  de  la  competence  du  Surarbitre  et  que 
ses  d6dsions  en  tant  qu'elles  sont  fondfies  sur  pareille  interprfitation 
ne  sont  pas  sujettes  k  £tre  revisees  par  ce  Tribimal,  qui  n'a  pas  la 
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error  in  the  judgment  (exceso  de  poder  y  error  esendal  en  el 
faUo); 

Whereas  the  plaintiff  Party  alleges  excessive  exercise  of  jurisdic- 
tion and  numerous  errors  in  law  and  fact  equivalent  to  essential 
error; 

Whereas,  following  the  principles  of  equity  in  accordance  with 
law,  when  an  arbitral  award  embraces  several  independent  claims, 
and  consequently  several  decisions,  the  nulUty  of  one  is  without 
influence  on  any  of  the  others,  more  especially  when,  as  in  the  pres- 
ent case,  the  integrity  and  the  good  faith  of  the  Arbitrator  are  not 
questioned ;  this  being  groimd  for  pronoimdng  separately  on  each 
of  the  points  at  issue ; 


I.  As  Regards  the  1.209.701,04  Dollars: 

Whereas  this  Tribimal  is  in  the  first  place  called  upon  to  dedde 
whether  the  Award  of  the  Umpire  is  void,  and  whether  it  must  be 
considered  conclusive;  and  whereas  this  Tribimal  would  have  to 
decide  on  the  merits  of  the  case  only  if  the  Umpire's  Award  be  de- 
clared void ; 

Whereas  it  is  alleged  that  the  Umpire  deviated  from  the  terms 
of  the  Agreement  by  giving  an  inexact  accoimt  of  the  Grell  Contract 
and  the  claim  based  on  it,  and  in  consequence  thereof  fell  into  an 
essential  error;  but  since  the  Award  reproduces  said  contract 
textually  and  in  its  entire  tenor; 

Whereas  it  is  scarcely  admissible  that  the  Umpire  should  have 
misunderstood  the  text  and  should  have  exceeded  his  authority  by 
pronouncing  on  a  claim  which  had  not  been  submitted  to  him,  by 
failing  to  appreciate  the  connection  between  the  concession  in  ques- 
tion and  exterior  navigation,  the  Umpire  having  decided  in  terminis, 
that  ''the  permission  to  navigate  these  channels  was  only  annexed 
to  the  permission  to  call  at  Trinidad" ; 

Whereas  the  appreciation  of  the  facts  of  the  case  and  the  interpre- 
tation of  the  documents  were  within  the  competence  of  the  Umpire 
and  as  his  decisions,  when  based  on  such  interpretation,  are  not 
subject  to  revision  by  this  Tribimal,  whose  duty  it  is  not  to  say  if 
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mission  de  dire,  s'il  a  6t6  bien  ou  mal  ]Ug6,  mais  si  le  jugement  doit 
£tre  anniil6 ;  que  si  line  sentence  arbitrate  pouvait  6tre  querell£e 
du  chef  d'appr6ciation  erronfie,  Tappel  et  la  revision,  que  les 
Conventions  de  La  Haye  de  1899  et  1907  ont  eu  pour  but  d'6carter, 
seraient  de  r^gle  g6n6rale ; 

Consid6rant  que  le  point  de  vue  sous  lequel  le  Surarbitre  a  en- 
visage la  demande  des  $513,000  —  plus  tard  rfiduite  dans  les  con- 
clusions des  Etats-Unis  d'Amfirique  k  $335,000  et  partie  de  la  pr6- 
dite  somme  de  $1,209,701,04  —  est  la  cons6quence  de  son  interpre- 
tation du  contrat  du  10  roai  1900  et  de  la  relation  de  ce  contrat  au 
d6cret  du  mdme  jour ; 

Consid6rant  que  la  drconstance  que  le  Surarbitre,  ne  se  content- 
ant  pas  d'avoir  {ond6  sa  sentence  sur  son  interpretation  des  contrats, 
motif  qui  en  lui-m£me  doit  fitre  consider^  comme  suffisant,  a  invoqu6 
subsidiairement  d'autres  raisons  d'lm  caractdre  plutdt  technique,  ne 
pent  pas  vider  sa  decision ; 

n.  Quant  aux  19.200  dollars  (100.000  boliva&es)  : 

Consid6rant  que  le  Compromis  du  17  f6vrier  1903  n'investissait 
pas  les  Arbitres  d'lm  pouvoir  discr6tionnalre,  mais  les  obligeait  de 
rendre  leur  sentence  sur  la  base  de  r6quit6  absolue  sans  tenir  compte 
d'objections  de  nature  technique  ou  de  dispositions  de  la  legislation 
locale  (con  arreglo  absoluto  k  la  equidad,  sin  reparar  en  objedones 
t6cnicas,  ni  en  las  disposidones  de  la  legislad6n  local  —  upon  a  basis 
of  absolute  equity,  without  regard  to  objections  of  a  technical  na- 
ture, or  to  the  provisions  of  local  legislation) ; 

Consid6rant  que  Texcfes  de  pouvoir  peut  consister  non  seulement  k 
dedder  \me  question  non  soumise  aux  Arbitres,  mais  aussi  k  m6con- 
nattre  les  dispositions  imperatives  du  Compromis  quant  k  la  voie 
d'aprfes  laquelle  ils  doivent  arrfiter  leurs  decisions,  notamment  en  ce 
qui  conceme  la  loi  ou  les  principes  de  droit  k  apgliquer ; 

Considerant  que  le  rejet  de  la  demande  des  19.200  dollars  n'est 
motive  que  i®.  par  Tabsence  de  tout  appel  k  la  Justice  Venezueiienne 
et  2^.  par  le  defaut  de  notification  prealable  de  la  cession  au  debiteur, 
„la  drconstance  qu'on  pourrait  se  demander  si  le  jour  o\i  cette  re- 
„clamation  fut  enregistree,  la  dette  etait  exigible"  nepouvant  evi- 
demment  servir  de  justification  au  dit  rejet ; 
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the  case  has  been  well  or  ill  judged,  but  whether  the  award  must  be 
annulled;  that  if  an  arbitral  decision  could  be  disputed  on  the 
ground  of  erroneous  appreciation,  appeal  and  revision,  which  the 
Conventions  of  The  Hague  of  1899  and  1907  made  it  their  object  to 
avert,  would  be  the  general  rule ; 

Whereas  the  point  of  view  from  which  the  Umpire  considered  the 
claim  of  $513,000,  (afterwards  reduced  in  the  conclusions  of  the 
United  States  of  America  to  $335,000,  and  being  part  of  the  said 
sum  of  $1,209,701,04),  is  the  consequence  of  his  interpretation  of 
the  contract  of  May  loth  1900  and  of  the  relation  between  this  con- 
tract and  the  decree  of  the  same  date ; 

•  Whereas  the  circumstance  that  the  Umpire,  not  content  to  have 
based  his  Award  on  his  interpretation  of  the  contracts,  which  of 
itself  should  be  deemed  sufficient,  has  invoked  other  subsidiary 
reasons,  of  a  rather  more  technical  character,  cannot  vitiate  his 
decision ; 

n.  As  Regards  the  19.200  Dollars  (100.000  Bolivares)  : 

Whereas  the  Agreement  of  February  17  th  1903  did  not  invest  the 
Arbitrators  with  discretionary  powers,  but  obliged  them  to  give  their 
decision  on  a  basis  of  absolute  equity  without  regard  to  objections 
of  a  technical  nature,  or  to  the  provisions  of  local  legislation  (con 
arreglo  absoluto  k  la  equidad,  sin  reparar  en  objeciones  t6cnicas, 
ni  en  las  disposidones  de  la  legislaci6n  local) ;  '         -y^j'  :; 

Whereas  excessive  exercise  of  power  may  consist,  not  only  in  de- 
ciding a  question  not  submitted  to  the  Arbitrators,  but  also  in  mis- 
interpreting the  express  provisions  of  the  Agreement  in  respect  of  the 
way  in  which  they  are  to  reach  their  decisions,  notably  with  regard 
to  the  legislation  or  the  principles  of  law  to  be  applied ; 

Whereas  the  only  motives  for  the  rejection  of  the  claim  for  19.200 
dollars  are :  ist.  the  absence  of  all  appeal  to  the  Venezuelan  Courts 
of  Justice,  and  2nd.  the  omission  of  any  previous  notification  of 
cession  to  the  debtor,  it  being  evident  that  "the  circumstance  that 
the  question  might  be  asked  if  on  the  day  this  claim  was  filed,  this 
indebtedness  was  proved  compellable,"  could  not  serve  as  a  justifi- 
cation of  rejection ; 
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Consid6rant  qu'il  r&ulte  des  Compromis  de  1903  et  de  1909  — 
base  du  present  arbitrage  —  que  les  Etats-Unis  du  Ven&uela 
avaient  renonc6  conventionellement  k  faire  valoir  les  dispositions  de 
Tarticle  14  du  contrat  Grell  et  de  Tarticle  4  du  contrat  du  10  mai 
1900;  qu'i  la  date  des  dits  Compromis  il  etait  en  effet  constant 
qu'aucun  litige  entre  ces  Parties  n'avait  6te  defer6  aux  Tribunaux 
V6n6zu61iens  et  que  le  maintien  de  la  juridiction  Ven6zu61ienne 
quant  k  ces  r6clamations  eiit  6te  incompatible  et  incondliable  avec 
I'arbitrage  institue ; 

Consid6rant  qu'il  ne  s'agissait  pas  de  la  cession  d'une  concession^ 
mais  de  la  cession  d'lme  cr6ance,  que  le  d6faut  de  notification  pr6al- 
able  de  la  cession  d'lme  cr6ance  n'est  que  Tinobservation  d'une  pre- 
scription de  la  legislation  locale  et  bien  que  pareille  prescription  se 
trouve  aussi  dans  d'autres  legislations,  elle  ne  peut  fitre  consid6ree 
comme  exig6e  par  r6quit6  absolue,  au  moins  lorsqu'en  fait,  le  d6bi- 
teur  a  euconnaissance  de  la  cession  et  qu'il  n'a  pas  plus  pay6  sa  dette 
au  cedant  qu'au  cessionnaire ; 

in.  Quant  aux  147.638,79  dollars: 

Consid6rant  qu'en  ce  qui  conceme  les  1.053  dollars  pour  transport 
de  passagers  et  marchandises  en  1900  et  les  25.845,20  dollars  pour 
loyer  des  bateaux  k  vapeur  Delta,  Socorro,  Masparro,  Guanare 
Heroe  de  juillet  1900  k  avril  1902,  la  sentence  du  Surarbitre  ne  se 
f  onde  que  sur  le  d6f aut  de  notification  pr6alable  de  la  cession  au  Gou- 
vemement  du  V6n6zuela  ou  d'acceptation  par  lui,  et  que,  comme  il 
a  6t6  dejk  dit,  ce  moyen  de  d6f ense  6tait  6cart6  par  le  Compromis ; 

Consid6rant  qu'on  pourrait  en  dire  autant  de  la  demande  des 
19-571  >34  dollars  pour  remboursement  d'impdts  nationaux  qui 
auraient  6t6  illegalement  perjus  et  de  celle  des  3.509,22  dollars  du 
chef  de  la  retention  du  „Bolivar,"  mais  qu'il  n'est  pas  prouv6,  d'une 
part  que  les  imp6ts  dont  il  s'agit  6taient  de  ceux  dont  la  Orinoco 
Shipping  and  Trading  Company  6tait  exempte,  d'autre  part  que  le 
fait  querell6  proc6d6rait  d'un  abus  d'autorit6  de  la  part  du  Consul 
V6n6zu61ien  et  qu'ainsi  ces  deux  demandes  devant  fitre  rejet6es  au 
fond,  quoique  par  d'autres  motifs,  I'annullation  de  la  sentence  en 
ce  point  serait  sans  int6r6t ; 

Considerant  que  la  decision  du  Surarbitre  allouant  27.692,31 
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Whereas  it  follows  from  the  Agreements  of  1903  and  1909  —  on 
which  the  present  Arbitration  is  based  —  that  the  United  States  of 
Venezuela  had  by  convention  renounced  invoking  the  provisions 
of  Article  14  of  the  Grell  contract  and  of  Article  4  of  the  contract 
of  May  loth  1900,  and  as,  at  the  date  of  said  Agreements,  it  was, 
in  fact,  certain  that  no  lawsuit  between  the  Parties  had  been  brought 
before  the  Venezuelan  Courts ;  and  as  the  maintenance  of  Venezue-. 
Ian  Jurisdiction  with  regard  to  these  claims  would  have  been  incom- 
patible and  irreconcilable  with  the  arbitration  which  had  been  in- 
stituted ; 

Whereas  there  is  question  not  of  the  cession  of  a  concession  but 
of  the  cession  of  a  debt,  and  as  the  omission  to  notify  previously  the 
cession  of  a  debt  constitutes  but  a  failure  to  observe  a  prescription  of 
local  legislation,  though  a  similar  prescription  also  exists  in  other 
legislations,  it  cannot  be  considered  as  required  by  absolute  equity, 
at  least  when  the  debtor  actually  possessed  knowledge  of  the  cession 
and  has  paid  neither  the  assignor  nor  the  assignee ; 

HE.  As  Regards  the  147.638,79  Dollars: 

Whereas  with  regard  to  the  1.053  dollars  for  the  transport  of 
passengers  and  merchandise  in  1900  and  the  25.845,20  dollars  for  the 
hire  of  the  steamers  Delta,  Socorro,  Masparro,  Guanare,  Heroe, 
from  July  1900  to  April  1902,  the  Award  of  the  Umpire  is  based  only 
on  the  omission  of  previous  notification  of  the  cession  to  the  Grovem- 
ment  of  Venezuela  or  of  the  acceptance  by  it,  this  means  of  defense 
being  eUminated  by  the  Agreement,  as  mentioned  before ; 

Whereas  the  same  might  be  said  of  the  claim  for  19.571 ,34  dollars 
for  the  restitution  of  national  taxes,  said  to  have  been  collected  con- 
trary to  law,  and  of  that  of  3.509,22  dollars  on  account  of  the  reten- 
tion of  the  "  Bolivar  " ;  but  as  it  has  not  been  proved  on  the  one  hand 
that  the  taxes  here  imder  discussion  belonged  to  those  from  which 
the  Orinoco  Shipping  and  Trading  Company  was  exempt,  and  on  the 
other  hand  that  the  fact  objected  to  proceeded  from  abuse  of  author- 
ity on  the  part  of  the  Venezuelan  Consul ;  and  as  both  claims  must 
therefore  be  rejected  on  their  merits,  though  on  other  grounds,  the 
annulment  of  the  Award  on  this  point  would  be  without  interest ; 

Whereas  the  decision  of  the  Umpire,  allowing  27.692,31  dollars 
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dollars  au  lieu  de  28.461,53  dollars  pour  r6tention  et  loyer  du  Mas- 
parro  et  Socorro  dii  21  mars  au  18  septembre  1902,  est  quant  aux 
769,22  dollars  non  allou6s,  id  encore  uniquement  fond6e  sur  le  d6- 
f aut  de  notification  de  la  cession  de  la  cr6ance ; 

Consid6rant  que  la  decision  du  Surarbitre  quant  aux  autres  de- 
mandes  rentrant  dans  ce  chef  pour  la  p6riode  post6rieure  au  i  avril 
1902  est  fond6e  sur  des  appreciations  des  faits  et  sur  une*  interpre- 
tation de  principes  de  droit  qui  ne  sont  pas  sujettes  ni  k  nouvel 
examen  ni  £l  revision  par  ce  Tribunal,  les  decisions  intervenues  sur 
ces  points  n'etant  pas  entachees  de  nuUite ; 

rv.  Quant  aux  25.000  dollass: 

Consid6rant  que  la  demande  de  25.000  dollars  pour  honoraires, 
d6penses  et  d6bours  a  6t6  rejet6e  par  le  Surarbitre  en  consequence 
du  rejet  de  la  plupart  des  reclamations  des  Etats-Unis  d'Amerique, 
et  que  —  par  la  pr&ente  sentence  —  quelques-unes  de  ces  reclama- 
tions etant  admises,  il  paratt  equitable  d'allouer  ime  partie  de  cette 
somme,  que  le  Tribunal  fixe  ex  aequo  et  bono  k  7000  dollars ; 

Considerant  que  la  loi  Venezueiienne  fixe  Tinterfit  legal  i  3  %  et 
que,  dans  ces  conditions,  le  Tribunal,  tout  en  constatant  en  fait 
I'insuffisance  de  ce  taux,  ne  pent  allouer  d'a vantage ; 

Par  Ces  Motifs: 

Le  Tribunal  didare  nulle  la  sentence  du  Surarbitre  M.  Barge  en  date 
du  22f6vrier  1904,  quant  aux  quatre  points  suivants: 

i^.  les  19,200  dollars; 
2^.  les  1.053  dollars; 
j^.  les  25.845,20  dollars; 

4^,  les  769,22  dollars  dSduits  da  la  r6clamatio  des  28,461,53  dol- 
lars pour  retention  et  loyer  du  Masparro  et  Socorro; 

Et  statuanty  en  consequence  de  la  nulliti  ainsi  constatie,  et  d  raison 
des  diments  sounds  d  son  appreciation; 

Declare  ces  chefs  de  demande  fondis  et  alloue  aux  Etats-Unis 
d'Am6rique,  indipendamment  des  sommes  aUouies  par  la  sentence  du 
Surarbitre  du  22  fivrier  1904,  les  sommes  de: 

i^.  19.200  dollars;  j®.  25.845,20  dollars; 

2®.    1-053  dollars;  4^.       769,22  dollars; 
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instead  of  28.461,53  dollars  for  the  retention  and  hire  of  the  Mas- 
parro  and  Socorro  from  March  21st  to  September  i8th  1902,  as 
regards  the  769,22  dollars  disallowed,  is  based  here  also  only  on 
the  omission  of  notification  of  the  cession  of  the  debt ; 

Whereas  the  Umpire's  decision  with  regard  to  the  other  claims 
included  imder  this  head  for  the  period  after  April  ist  1902  is  based 
on  a  consideration  of  facts  and  on  an  interpretation  of  legal  principles 
which  are  subject  neither  to  reexamination  nor  to  revision  by  this 
Tribimal,  the  decisions  awarded  on  these  points  not  being  void ; 

IV.  As  Regards  the  25.000  Dollars: 

Whereas  the  claim  for  25.000  dollars  for  coimsel  fees  and  expenses 
of  litigation  has  been  disallowed  by  the  Umpire  in  consequence  of 
the  rejection  of  the  greater  part  of  the  claims  of  the  United  States 
of  America,  and  as  by  the  present  award  some  of  these  claims  having 
been  admitted  it  seems  equitable  to  allow  part  of  this  sum,  which 
the  Tribimal  fixes  ex  aequo  et  bono  at  7000  dollars ; 

Whereas  the  Venezuelan  law  fixes  the  legal  interest  at  3  %  and  as, 
under  these  conditions,  the  Tribimal,  though  aware  of  the  insxiffi- 
dency  of  this  percentage,  cannot  allow  more ; 

For  these  Reasons: 

The  Tribunal  declares  void  the  Award  of  Umpire  Barge  dated 
February  22nd  IQ04  on  the  four  following  points : 

i^.  as  regards  the  ig.200  dollars; 
2°.  as  regards  the  1*053  dollars; 
3®.  as  regards  the  25.845^20  dollars; 

4^.  as  regards  the  769^22  dollars  deducted  from  the  claim  for 
28.461  yS 3  dollars  for  the  retention  and  hire  of  the  Masparro  and  Socorro; 

And  deciding,  in  consequence  of  the  nullity  thus  recognized  and  by 
reason  of  the  elements  submitted  to  its  appreciation : 

Declares  these  claims  founded  and  allows  to  the  United  States  of 
America,  besides  the  sums  allowed  by  the  Award  of  the  Umpire  of 
February  22nd  1904,  the  sums  of : 


1°.  ig.200      dollars;  3^.  25,845,20  dollars; 

2^.    1.053      dollars;  4^.       769,22  dollars; 
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le  tout  avec  inUret  d  3  pet.  depuis  la  date  de  la  demande  {idjuin  1903) 
et  d  payer  dans  les  deux  mois  de  la  prlsente  sentence; 

alloue  en  outre  d  litre  dHndemniti  pour  remboursement  de  frais  et 
honor  aires  7000  dollars; 

rejette  la  demande  pour  le  surplus;  la  sentence  du  Surarbitre  M. 
Barge  du  22  ftorier  1904  devant  conserver  en  dehors  des  points  ci- 
dessus,  son  plein  et  entier  efet. 

Fait  ^  La  Haye,  dans  THfitel  de  la  Cour  pennanente  d'Arbitrage, 
en  triple  exemplaire,  le  25  octobre  19 10. 

Le  Pr6sident  \_  Lammasch 
Le  Secretaire  g6n6ral :  Michiels  van  Verduynen 
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the  whole  with  interest  at  5  per  cent  from  the  date  of  the  claim  {June  i6th 

1 903)1 

the  whole  to  he  paid  within  two  months  after  the  date  of  the  present 

Award; 

Allows  besides  for  the  indemnification  of  counsel  fees  and  expenses  of 
litigation  yooo  dollars; 

Rejects  the  claim  for  the  surplus,  the  Award  of  Umpire  Barge  of 
February  22nd  IQ04  preserving,  save  for  the  above  points,  its  full  and 
entire  effect. 

Done  at  The  Hague  in  the  Permanent  Court  of  Arbitration  in 
triplicate  original,  October  2Sth,  1910. 

The  President :  Lammasch 
The  Secretary  general :  Michiels  van  Verduynen 
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FRANCE   AND   GREAT  BRITAIN 

ARREST  AND  RETURN  OF  SAVARKAR 

CoMPROias,  October  25,  1910 

Sessions,  February  14,  iqii-February  17,  1911,  The  Hague 

Award,  February  24,  191 1 

Arbitrators,  Beernaert,  Renault,  Desart,  Gram,  de  Savornin 

LOHMAN 

agreement  between  the  united  kingdom  AND  FRANCE  RE- 
FERRING  TO    ARBITRATION    THE    CASE    OF    VINAYAK    DAMODAR 
SAVARKAR.    SIGNED  AT  LONDON,  OCTOBER  25,  1910 

The  Government  of  His  Britannic  Majesty  and  the  Gov- 
ernment of  the  French  Republic  having  agreed,  by  an  exchange 
of  notes  dated  the  4th  and  5  th  October,  1910,  to  submit  to  arbi- 
tration, on  the  one  hand,  the  questions  of  fact  and  law  raised  by 
the  arrest  and  restoration  to  the  mail  steamer  "Morea,"  at  Mar- 
seilles, on  the  8th  July,  1910,  of  the  Indian,  Vinayak  Damodar 
Savarkar,  who  had  escaped  from  that  vessel,  on  board  of  which  he 
was  in  custody ;  and  on  the  other  hand,  the  demand  of  the  Govern- 
ment of  the  Republic  with  a  view  to  the  restitution  to  them  of 
Savarkar ; 

The  Undersigned,  duly  authorised  to  this  effect,  have  arrived 
at  the  following  Agreement :  — 

ASTICLE   I 

An  Arbitral  Tribimal,  composed  as  hereinafter  stated,  shall 
\mdertake  to  dedde  the  following  question :  — 

230 
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Should  Vinayak  Damodar  Savarkar,  in  conformity  with  the  rules 
of  international  law,  be  restored  or  not  be  restored  by  His  Britannic 
Majesty's  Government  to  the  Government  of  the  French  Re- 
public ? 

ARTICLE  2 

The  Arbitral  Tribimal  shall  be  composed  of  five  arbitrators 
chosen  from  the  members  of  the  Permanent  Court  at  The  Hague. 
The  two  Contracting  Parties  shall  settle  the  composition  of  the 
Tribunal.  Each  of  them  may  choose  as  arbitrator  one  of  their 
nationals. 

Article  3 

On  the  6th  December,  1910,  each  of  the  High  Contracting  Parties 
shall  forward  to  the  Bureau  of  the  Permanent  Court  fifteen  copies 
of  its  case,  with  duly  certified  copies  of  all  doomients  which  it  pro- 
poses to  put  in.  The  Bureau  will  \mdertake  without  delay  to 
forward  them  to  the  arbitrators  and  to  each  Party :  that  is  to  say, 
two  copies  for  each  arbitrator  and  three  copies  for  each  Party. 
Two  copies  will  remain  in  the  archives  of  the  Bureau. 

On  the  17th  January,  1911,  the  High  Contracting  Parties  will 
deposit  in  the  same  manner  their  co\mter-cases,  with  documents 
in  support  of  them. 

These  co\mter-cases  may  necessitate  replies,  which  must  be  pre- 
sented within  a  period  of  fifteen  days  after  the  delivery  of  the 
coimter-cases. 

The  periods  fixed  by  the  present  Agreement  for  the  delivery  of 
the  cases,  counter-cases,  and  replies  may  be  extended  by  mutual 
agreement  between  the  High  Contracting  Parties. 

Article  4 

The  Tribimal  shall  meet  at  The  Hague  the  14th  February,  1911. 

Each  Party  shall  be  represented  by  an  Agent,  who  shall  serve  as 
intermediary  between  it  and  the  Tribimal. 

The  Arbitral  Tribunal  may,  if  it  thinks  necessary,  call  upon  one 
or  other  of  the  agents  to  funush  it  with  oral  or  written  explanations, 
to  which  the  agent  of  the  other  Party  shall  have  the  right  to  reply. 

It  shall  also  have  the  right  to  order  the  attendance  of  witnesses. 
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Article  s 

The  Parties  may  employ  the  French  or  English  language.  The 
members  of  the  Tribunal  may,  at  their  own  choice,  make  use  of 
the  French  or  English  language.  The  decisions  of  the  Tribimal 
shall  be  drawn  up  in  the  two  languages. 

Article  6 

The  award  of  the  Tribimal  shall  be  given  as  soon  as  possible, 
and,  in  any  case,  within  thirty  days  following  the  date  of  its  meeting 
at  The  Hague  or  that  of  the  delivery  of  the  written  explanations 
which  may  have  been  furnished  at  its  request.  This  period  may, 
however,  be  prolonged  at  the  request  of  the  Tribimal  if  the  two  High 
Contracting  Parties  agree. 

Done  in  duplicate  at  London,  October  25,  1910. 

(L.  S.)  E.  Grey 

(L;  5.)  Paul  Cambon 

Note 
Sir  Edward  Grey  to  Mr.  Paul  Cambon.  25  octobre  1910. 

Your  Excellency, 

With  reference  to  the  agreement  which  we  have  concluded  this 
day,  for  the  purpose  of  submitting  to  arbitration  certain  matters 
in  connexion  with  the  arrest  and  restitution  of  Vinayak  Damodar 
Savarkar,  at  Marseilles,  in  July  last,  I  have  the  honour  to  place  on 
record  the  understandjuig  that  any  points  which  may  arise  in  the 
course  of  this  arbitration  which  are  not  covered  by  the  terms  of 
the  Agreement  above  referred  to  shall  be  determined  by  the  pro- 
visions of  the  International  Convention  for  the  pacific  settlement  of 
International  disputes  signed  at  the  Hague,  on  the  i8th  of  October, 
1907. 

It  is  further  imderstood  that  each  party  shall  bear  its  own  ex- 
penses and  an  equal  share  of  the  expenses  of  the  Tribunal. 

I  have  the  honour,  etc. 

Sign6:  E.  Grey 
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AWARD  DELIVERED  FEBRUARY  24TH  1911  BY  THE  ARBITRAL  TRI- 
BUNAL APPOINTED  TO  DECIDE  THE  "CASE  OF  SAVARKAR" 

Whereas,  by  an  agreement  dated  the  2Sth  October  1910,  the 
Government  of  the  French  Republic  and  the  Government  of  His 
Britannic  Majesty  agreed  to  submit  to  Arbitration  the  questions 
of  fact  and  law  raised  by  the  arrest  and  restoration  to  the  mail- 
steamer  *'Morea''  at  Marseilles,  on  the  8th  July  1910,  of  the  British 
Indian  Savarkar,  who  had  escaped  from  that  vessel  where  he  was  in 
custody ;  and  the  demand  made  by  the  Government  of  the  French 
Republic  for  the  restitution  of  Savarkar ; 

the  Arbitral  Tribunal  has  been  called  upon  to  decide  the  following 
question : 

Should  Vinayak  Damodar  Savarkar,  in  conformity  with  the 
rules  of  international  law,  be  restored  or  not  be  restored  by  His 
Britannic  Majesty's  Government  to  the  Government  of  the  French 
Republic  ? 

Whereas,  for  the  purpose  of  carrying  out  this  agreement,  the  two 
Governments  have  respectively  appointed  as  Arbitrators : 

His  Excellency  Monsieur  Beemaert,  Minister  of  State,  Member  of 
the  Belgian  Chamber  of  Representatives,  etc..  President ; 

The  Right  Honourable,  the  Earl  of  Desart,  formerly  His  Britannic 
Majesty's  Procurator  general ; 

Monsieiu:  Louis  Renault,  Professor  at  the  University  of  Paris, 
Minister  plenipotentiary,  Legal  Adviser  of  the  Department  of 
Foreign  Affairs ; 

Monsieur  G.  Gram,  formerly  Norwegian  Minister  of  State, 
Provincial  Governor ; 

His  Excellency,  the  Jonkheer  A.  F.  de  Savomin  Lohman,  Minister 
of  State,  Member  of  the  Second  Chamber  of  the  States- General  of 
the  Netherlands. 

And,  further,  the  two  Governments  have  respectively  appointed 
as  their  Agents, 

The  Government  of  the  French  Republic: 

Monsieur  Andr6  Weiss,  assistant  legal  Adviser  of  the  Department 
of  Foreign  Affairs  of  the  French  Republic,  Professor  of  Law  at  the 
University  of  Paris. 


234  AWARD  OF  TRIBUNAL 

The  Government  of  His  Britannic  Majesty: 

Mr.  Eyre  Crowe,  Coiindllor  of  Embassy,  a  Senior  Clerk  at  the 
British  Foreign  Office. 

Whereas,  in  accordance  with  the  provisions  of  the  Agreement, 
Cases,  Coimter-Cases  and  Replies  have  been  duly  exchanged 
between  the  Parties,  and  communicated  to  the  Arbitrators. 

Whereas  the  Ttibimal  met  at  The  Hague  on  the  14th  February 
1911. 

Whereas,  with  regard  to  the  facts  which  gave  rise  to  the  difference 
of  opinion  between  the  two  Governments,  it  is  established  that,  by 
a  letter,  dated  the  29th  Jime  1910,  the  Commissioner  of  the  Metro- 
politan Police  in  London  informed  the  ^'Directeur  de  la  SAret6 
g6n6rale''  at  Paris,  that  the  British-Indian  Vinayak  Damodar 
Savarkar  was  about  to  be  sent  to  India,  in  order  to  be  pros- 
ecuted for  abetment  of  murder  etc.,  and  that  he  would  be  on 
board  the  vessel  ^'Morea''  touching  at  Marseilles  on  the  7th  or 
8th  July. 

Whereas,  in  consequence  of  the  receipt  of  this  letter,  the  Ministry 
of  the  Interior  informed  the  Prefect  of  the  "Bouches-du-Rh6ne,"  by 
a  telegram  dated  the  4th  July  1910,  that  the  British  Police  were 
sending  Savarkar  to  India  on  board  the  steamship  '^Morea.'' 
This  telegram  states  that  some  ''r6volutionnaires  hindous"  then 
on  the  Continent,  might  take  advantage  of  this  to  further  the  escape 
of  this  foreigner,  and  the  Prefect  was  requested  to  take  the  measures 
necessary  to  guard  against  any  attempt  of  that  kind. 

Whereas  the  "Directeur  de  la  S6ret6  gfinerale"  replied  by  a  letter 
dated  the  9th  July  19 10  to  the  letter  of  the  Commissioner  of  the 
Metropolitan  Police,  stating  that  he  had  given  the  necessary  in- 
structions for  the  purpose  of  guarding  against  the  occurrence  of  any 
incident  during  the  presence  at  Marseilles  of  the  said  Vinayak 
Damodar  Savarkar,  on  board  the  steamship  ^'Morea." 

Whereas,  on  the  7th  July,  the  "Morea"  arrived  at  Marseilles. 
The  following  morning,  between  6  and  7  o'clock,  Savarkar,  having 
succeeded  in  effecting  his  escape,  swam  ashore  and  began  to  nm ; 
he  was  arrested  by  a  brigadier  of  the  French  maritime  gendarmerie 
and  taken  back  to  the  vessel.  Three  persons,  who  had  come  ashore 
from  the  vessel,  assisted  the  brigadier  in  taking  the  fugitive  back. 
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On  the  9th  July,  the  ^'Morea''  left  Marseilles  with  Savarkar  on 
board. 

Whereas,  from  the  statements  made  by  the  French  brigadier  to 
the  Police  at  Marseilles,  it  appears : 

that  he  saw  the  fugitive,  who  was  almost  naked,  get  out  of  a 
porthole  of  the  steamer,  throw  himself  into  the  sea  and  swim  to 
the  quay ; 

that  at  the  same  moment  some  persons  from  the  ship,  who  were 
shouting  and  gesticulating,  rushed  over  the  bridge  leading  to  the 
shore,  in  order  to  pursue  him ; 

that  a  number  of  people  on  the  quay  commenced  to  shout 
"Arrfitez-le"; 

that  the  brigadier  at  once  went  in  pursuit  of  the  fugitive  and, 
coming  up  to  him  after  running  about  five  himdred  metres,  arrested 
him. 

Whereas  the  brigadier  declares  that  he  was  altogether  imaware  of 
the  identity  of  the  person  with  whom  he  was  dealing,  that  he  only 
thought  that  the  man  who  was  escaping  was  one  of  the  crew,  who 
had  possibly  committed  an  offence  on  board  the  vessel. 

Whereas,  with  regard  to  the  assistance  afforded  him  by  one  of 
the  crew  and  two  Indian  policemen,  it  appears  from  the  explana- 
tions given  on  this  point,  that  these  men  came  up  after  the  arrest 
of  Savarkar,  and  that  their  intervention  was  only  auxiliary  to  the 
action  of  the  brigadier.  The  brigadier  had  seized  Savarkar  by  one 
arm  for  the  purpose  of  taking  him  back  to  the  ship,  and  the  prisoner 
went  peaceably  with  him.  The  brigadier,  assisted  by  the  above 
mentioned  persons,  did  not  relax  his  hold,  till  he  reached  the  half 
deck  of  the  vessel. 

The  brigadier  said  that  he  did  not  know  English. 

From  what  has  been  stated,  it  would  appear  that  the  incident 
did  not  occupy  more  than  a  few  minutes. 

Whereas  it  is  alleged  that  the  brigadier  who  effected  the  arrest 
was  not  ignorant  of  the  presence  of  Savarkar  on  board  the  vessel, 
and  that  his  orders,  like  those  of  all  the  French  Police  and  Gendarmes 
were  to  prevent  any  Hindoo  from  coming  on  board  who  had  not  got 
a  ticket. 

Whereas  these  circumstances  show  that  the  persons  on  board  in 
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charge  of  Savarkar  might  well  have  believed  that  they  could  count 
on  the  assistance  of  the  French  Police. 

Whereas  it  is  established  that  a  "Commissaire"  of  the  French 
Police  came  on  board  the  vessel  shortly  after  her  arrival  at  the 
port,  and,  in  accordance  with  the  orders  of  the  Prefect,  placed  him- 
self at  the  disposal  of  the  Commander  in  respect  of  the  watch  to  be 
kept; 

that,  in  consequence,  this ''  Commissaire"  was  put  into  communi- 
cation with  the  British  Police  Officer  who,  with  other  Police  Officers, 
was  in  charge  of  the  prisoner ; 

that  the  Prefect  of  Marseilles,  as  appears  from  a  telegram  dated 
the  13th  July  1910  addressed  to  the  Minister  of  the  Interior,  stated 
that  he  had  acted  in  this  matter  in  accordance  with  instructions 
given  by  the  "SAret6  g6n6rale"  to  make  the  necessary  arrangements 
to  prevent  the  escape  of  Savarkar. 

Whereas,  having  regard  to  what  \i3s  been  stated,  it  is  manifest 
that  the  case  is  not  one  of  recourse  to  fraud  or  force  in  order  to  obtain 
possession  of  a  person  who  had  taken  refuge  in  foreign  territory, 
and  that  there  was  not,  in  the  circumstances  of  the  arrest  and 
delivery  of  Savarkar  to  the  British  Authorities  and  of  his  removal 
to  India,  anything  in  the  nature  of  a  violation  of  the  sovereignty 
of  France,  and  that  all  those  who  took  part  in  the  matter  cer- 
tainly acted  in  good  faith  and  had  no  thought  of  doing  anything 
unlawful. 

Whereas,  in  the  circumstances  dted  above,  the  conduct  of  the 
brigadier  not  having  been  disclaimed  by  his  chiefs  before  the  mom* 
ing  of  the  9th  July,  that  is  to  say  before  the  "  Morea  "  left  Marseilles, 
the  British  Police  might  naturally  have  believed  that  the  brigadier 
had  acted  in  accordance  with  his  instructions,  or  that  his  conduct 
had  been  approved. 

Whereas,  while  admitting  that  an  irregularity  was  committed 
by  the  arrest  of  Savarkar,  and  by  his  being  handed  over  to  the 
British  PoUce,  there  is  no  rule  of  International  Law  imposing,  in 
drcmnstances  such  as  those  which  have  been  set  out  above, 
any  obligation  on  the  Power  which  has  in  its  custody  a  prisoner,  to 
restore  him  because  of  a  mistake  committed  by  the  foreign  agent 
who  delivered  him  up  to  that  Power. 
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For  These  Reasons: 

The  ArhUral  Tribunal  decides  thai  the  Government  of  His  Britannic 
Majesty  is  not  required  to  restore  the  said  Vinayak  Damodar  Savarkar 
to  the  Government  of  the  French  Republic, 

Done  at  The  Hague,  at  the  Permanent  Court  of  Arbitration, 
February  24th,  191 1. 

The  President :  A.  Beernaert 
The  Secretary  general :  Micfttels  Van  Verduynen 
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Sessions,  April  20,  i9I2~April  22,  1912,  The  Hague 

Award,  May  3,  191 2 

Arbitrators,  Renault,  Fusinato,  Calderon 


PROTOCOLLO 


Riuniti  nel  ministero  delle  relazioni 
estere  del  Peril  i  sottoscritti,  conte 
Giulio  Bolognesi,  incaricato  d'affari 
d'ltalia,  ed  il  dottor  don  Melit6n  F. 
Porras,  ministro  delle  relazioni  estere 
del  Peril,  hanno  convenuto  quanto 
segue: 

II  govemo  di  S.  M.  il  Re  dltalia  ed 
il  govemo  della  repubblica  del  Peril, 
non  avendo  potuto  mettersi  d'accordo 
riguardo  al  redamo  formulato  dal 
primo  in  nome  dei  signori  conti  Napo- 
leone,  Carlo  e  Raffaele  Canevaro  per 
il  pagamento  della  somma  di  qiiaran- 
tatre  mila  cento  qnaranta  lire  sterline, 
pill  gli  interessi  legali  die  essi  soUed- 
tano  dal  govemo  dd  Peril, 

Hanno  determinato,  conforme- 
mente  all'art.  i^  dd  trattato  penna- 
nente  d'arbitrato  esistente  fra  i  due 
paesi,  sottomettere  questa  contro- 
versia  alia  corte  permanente  d'arbi- 
trato  dell'Aja,  la  quale  dovr^  giudi- 
care  in  diritto  i  seguenti  punti : 

Deve  il  govemo  dd  Peril  pagare  in 
effettivo  o  in  base  alle  disposizioni 
della  legge  peruana  del  debito  intemo 
del  12  giugno  1889  le  cambiali  di  cui 


Reunidos  en  el  Ministerio  de  Rela- 
dones  Exteriores  del  Peril,  los  infra- 
scritos  Senores  Conte  Giulio  Bolognesi, 
Encargado  de  Negodos  de  Italia,  y 
doctor  don  Melit6n  F.  Porras,  Minis- 
tro dd  Ramo,  ban  convenido  en  lo 
siguiente : 

El  Gobiemo  de  S.  M.  d  Rey  de 
Italia  y  d  Gobiemo  de  la  Republica 
Peruana,  no  habiendo  podido  ponerse 
de  acuerdo  respecto  de  la  redamadon 
formulada  por  d  primero  k  nombre  de 
los  Senores  Condes  Napol6on,  Carlos  y 
Rafad  Canevaro,  para  el  pago  de  la 
suma  de  cuarenta  y  tres  mil  dento- 
cuarenta  libras  esterlinas  y  sus  in- 
tereses  legales,  que  ellos  solldtan  dd 
Gobiemo  del  Perd, 

Han  determinado,  de  conformidad 
con  el  art.  i^  del  Tratado  Permanente 
de  Arbitraje  ezistente  entre  los  dos 
paises,  someter  esta  controversia  k  la 
Corte  Permanente  de  Arvitraje  de  La 
Haya,  la  cual  deberi  juzgar  en  derecho 
los  siguientes  puntos : 

Debe  el  Gobiemo  dd  Peril  pagar  en 
efectivo,  6  con  aseglo  &  las  dispcKsi- 
dones  de  la  ley  peruana  de  deuda  in- 
tema  de  12  Junio  de  1889,  los  libra* 
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PROTOCOL 

The  undersigned,  met  in  the  Peruvian  Foreign  Office,  the  Count 
Giulio  Bolognesi,  Charg6  d'affaires  of  Italy,  and  Dr.  Melit6n  F. 
Pon%s,  Minister  of  Foreign  Affairs  of  Peru,  have  agreed  on  the 
following : 

The  Government  of  His  Majesty  the  King  of  Italy  and  the  Gov- 
ernment of  the  Republic  of  Peru,  not  having  been  able  to  come  to 
an  agreement  with  regard  to  the  claim  formulated  by  the  former  in 
the  name  of  the  Coimts  Nap61e6n,  Carlos  and  Rafael  Canevaro, 
for  the  payment  of  the  sum  of  forty-three  thousand  one  himdred 
and  forty  poimds  sterling  and  its  legal  interest,  which  they  demand 
from  the  Government  of  Peru,      » 

Have  determined,  in  conformity  with  Article  I.  of  the  Permanent 
Treaty  of  Arbitration  in  force  between  the  two  countries,  to  submit 
this  dispute  to  the  P^knanent  Court  of  Arbitration  of  The  Hague, 
which  shall  render  a  legal  finding  upon  the  following  points : 

Must  the  Government  of  Peru  pay  in  cash  or  on  the  basis  of  the 
provisions  of  the  Peruvian  law  on  domestic  debt  of  Jime  12,  1889 
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sono  attualmente  possessor!  i  fratelli 
Napoleone,  Carlo  e  Raffaele  Canevaro 
e  che  furono  tratte  dal  govemo  del 
Peril  all'ordine  deila  Casa  Jos6  Cane- 
varo &  Hijos  per  la  somma  di  43,140 
lire  sterline,  piii  gli  interessi  legsili 
di  questa  somma  ? 

Hamio  i  fratelli  Canevaro  diritto 
ad  esigere  la  totalita  della  somma  re- 
damata? 

Ha  il  conte  Raffaele  Canevaro 
diritto  ad  essere  considerato  reda- 
mante  italiano  ? 

II  govemo  di  S.  M.  il  Re  d'ltalia  ed 
il  govemo  della  repubblica  del  Peril  si 
obbligano  a  nominare,  entro  quattro 
mesi  di  questo  protocollo,  i  membri 
della  corte  arbitrale. 

Entro  sette  mesi  dalla  costitnzione 
deUa  corte  arbitrale  ambedue  i  govern! 
le  presenteranno  Tesposizione  com- 
pleta  della  controversia,  con  tutti  i 
dociunenti,  prove,  allegati  e  argomenti 
del  caso ;  ogni  govemo  potr^  disporre 
di  altr!  cinque  mesi  per  presentare  alia 
corte  arbitrale  la  propria  risposta 
all'altro  govemo,  ed  in  questa  sari 
permesso  soltanto  di  riferirsi  alle 
argomentazioni  contenute  nell'esposi- 
zione  della  parte  contraria. 

Si  considereri  allora  terminata  la 
discussione,  a  meno  che  la  corte  arbi- 
trale richieda  nuovi  document!,  prove 
od  allegati,  che  dovranno  essere  presen- 
tati  entro  quattro  mesi  contat!  dal 
momento  in  cui  Tarbitro  1!  chiede. 

Se  detti  document!,  prove  od  alle- 
gati non  vengono  presentat!  entro 
questo  termine,  si  pronunciersl  la  sen- 
tenza  arbitrale,  come  se  non  esistes- 
sero. 

In  fede  di  che,  i  sottoscritti  hanno 
firmato  il  presente  protocollo,  redatto 
in  italiano  ed  in  spagnuolo  e  vi  hanno 
apposto  i  loro  rispettiv!  sigilli. 

Fatto  in  doppio  esemplare,  in  Lima, 
il  ventidnque  aprile  millenovecento- 
dieci. 


mientos  de  que  son  actualmente  pose- 
dores  los  hermanos  Napole6n,  Carlos  y 
Raf ad  Canevaro  y  que  f ueron  girados 
par  d  Gobierno  Peruano  k  la  orden  de 
la  Casa  Jos6  Canevaro  y  Hijos  para  la 
suma  de  43,140  libras  esterlinas  y  ade- 
mas  los  intereses  legales  de  dicha 
suma? 

Tienen  los  hermanos  Canevaro 
derecho  &  exigir  la  totalidad  de  la 
suma  reclamada  ? 

Tiene  don  Raf  ad  Canevaro  derecho 
&  ser  considerado  como  redamante 
italiano  ? 

£1  Gobierno  de  S.  M.  d  Rey  de 
Italia  y  el  Gobierno  de  la  Republica 
Peruana  se  obligan  i  nombrar,  dentro 
de  cuatro  meses  contados  desde  la 
fecha  de  esto  protocolo,  los  membrios 
de  la  Corte  Arbitrale. 

A  los  siete  meses  de  la  constitudon 
de  la  Corte  Arbitral,  ambos  Gobiemos 
le  presentaran  la  exposic!6n  completa 
de  la  contraversia,  con  todos  los  docu- 
mentos,  pruebas,  alegatos  y  argumen- 
tos  del  caso;  cada  Gobierno  podri 
disponer  de  otroscinco  meses  para 
presentar  ante  la  Corte  Arbitral  su 
respuesta  al  otro  Gobiemo,  y  en  dicha 
respuesta  solamente  ser&  permetido 
referirse  &  las  alegadones  contenidas 
en  la  expos!d6n  de  la  Parte  Contraria. 

Se  considereri  entonces  terminada 
la  d!scusi6n,  &  menos  que  la  Corte  Arbi- 
tral solicite  nuevos  documentos,  prue- 
bas 6  alegatos,  que  deber&n  ser  presen- 
tados  dentro  de  cuatro  meses  contados 
desde  el  momento  en  que  d  Arbitro 
los  pida. 

Si  dichos  documentos,  pmebas  6 
alegatos  no  se  habiesen  presentado  en 
esto  termino,  se  pronimderi  la  senten- 
da  arbitral  como  si  no  existieren. 

En  f6  de  lo  cual,  los  infrascritos 
firman  el  presente  Protocolo,  redacto 
en  italiano  y  en  espanol,  poniendo  en  d 
sus  respectivos  sellos. 

Hecho  en  doblo  ejemplar,  en  Lima, 
el  veinte  y  cinco  de  abril  de  mil  nove- 
dento  dies. 


Gnnio  BoLOGNESi 

M.   F.   PORKAS 
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the  drafts  now  in  the  possession  of  the  brothers  Napoleon,  Carlos 
and  Raphael  Canevaro  and  which  were  drawn  by  the  Peruvian 
Government  to  the  order  of  the  firm  of  Jose  Canevaro  and  Sons 
for  the  sum  of  43,140  poimds  sterling  plus  the  legal  interest  of  the 
said  sum  ? 

Have  the  Canevaro  brothers  the  right  to  demand  the  total  of  the 
amoimt  claimed  ? 

Has  Don  Raphael  Canevaro  the  right  to  be  considered  as  an 
Italian  claimant  ? 

The  Government  of  His  Majesty  the  King  of  Italy  and  the  Gov- 
ernment of  the  Republic  of  Peru  bind  themselves  to  name,  within 
four  months  from  the  date  of  this  protocol,  the  members  of  the 
Court  of  Arbitration. 

Within  seven  months  of  the  formation  of  the  Court  of  Arbitration, 
both  Governments  will  present  to  it  a  complete  statement  of  the 
•case,  with  all  the  documents,  evidence,  allegations  and  argimients 
of  the  case ;  each  Government  shall  have  at  its  disposal  five  months 
more  in  order  to  present  to  the  Court  of  Arbitration  its  reply  to  the 
other  Government,  and  in  this  it  will  be  permitted  only  to  refute  the 
allegations  contained  in  the  statement  of  the  opposing  Party. 

Then  the  discussion  will  be  regarded  as  closed,  xmless  the  Court 
of  Arbitration  asks  for  new  documents,  proofs  or  allegations,  which 
will  have  to  be  presented  within  four  months  from  the  time  when 
the  arbitrator  requests  them. 

If  said  documents,  proofs  or  allegations  are  not  presented  within 
this  period,  the  award  shall  be  pronounced  as  if  they  did  not  exist. 

In  witness  whereof  the  undersigned  have  signed  the  present 
Protocol,  in  Italian  and  Spanish,  and  have  affixed  to  it  their  respec- 
tive seals. 

Done  in  duplicate  at  Lima  the  twenty-fifth  day  of  April,  nineteen 
hundred  and  ten. 

GlULlO   BOLOGNESI 
M.   F.  PORRAS 
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SENTENCE  RENDUE  LE  3  MAI  1912  PAR  LE  TRIBUNAL  ARBITRAL 

CHARGE  DE  STATUER  SUR  LE  DIFFEREND  ENTRE  LTTALIE  ET  LE 

PEROU  AU  SUJET  DE  LA  RECLAMATION  DES  FRERES  CANEVARO 

Consid6rant  que,  par  un  Compromis  en  date  du  25  avril  1910,  le 
Gouvemement  Italien  et  le  Grouvemement  du  P6rou  se  sont  mis 
d'accord  k  I'effet  de  soumettre  k  Tarbitrage  les  questions  suivantes : 

„Le  Gouvemement  du  P6rou  doit-il  payer  en  esp^s  ou  bien 
,yd'apr^s  les  di^ositions  de  la  loi  p6ruvienne  sur  la  dette  int6rieure 
„du  12  juin  1889  les  lettres  k  ordre  {cambiali,  libramientos)  dont  sont 
,,actuellement  possesseurs  les  fr^res  Napoleon,  Carlo  et  Raphael 
„Canevaro,  qui  furent  tir6es  par  le  Gouvemement  du  P6rou  k 
y,rordre  de  la  maison  Jos6  Canevaro  d  hijos  pour  le  montant  de 
,,43 140  livres  sterling  plus  les  int6r6ts  16gaux  du  montant  susdit  ?" 

„Les  fr^res  Canevaro  ont-ils  le  droit  d'exiger  le  total  de  la  somme 
„r6clam6e?" 

• 

„Le  comte  Rs^hagl  Canevaro  a-t-il  le  droit  d'fitre  consider6 
„comme  r6clamant  italien  ?" 

Consid6rant  qu'en  execution  de  ce  Compromis,  ont  €t6  design6s 
comme  Arbitres : 

Monsieur  Louis  Renault,  Ministre  pl6nipotentiaire,  Membre  de 
rinstitut,  Professeur  k  la  Faculty  de  droit  de  TUniversitfi  de  Paris 
et  k  I'Ecole  des  sciences  politiques,  Jurisconsulte  du  Minist^re  des 
Affaires  Etra^gfires,  Pr6sident ; 

Mondieur  Guido  Fusiriato,  Docteur  en  droit,  anden  Ministre  de 
rinstruction  publique,  Professeur  honoraire  de  droit  international 
k  rUniversit6  de  Turin,  D6put6,  Conseiller  d'Etat ; 

Son  Excellence  Monsieur  Manuel  Alvarez  Calderon,  Docteur  en 
droit,  Professeur  k  TUniversitfi  de  Lima,  Envoy6  extraordinaire  et 
Ministre  pl^nipotentiaire  du  P6rou  k  Bruxelles  et  k  Berne. 

Consid6rant  que  les  deux  Gouvemements  ont  respectivement 
d6sign6  comme  Conseils : 

Le  Gouvemement  Royal  Italien: 

Monsieur  le  Professeur  Vittorio  Sdaloja,  S6nateur  du  Royaume 
d'ltalie  et,  comme  conseil  adjoint,  le  Comte  Giuseppe  Francesco 
Canevaro,  Docteur  en  droit, 

Le  Gouvemement  Piruvien: 

Monsieur  Manuel  Maria  Mesones,  Docteur  en  droit,  Avocat. 


2) 
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AWARD  RENDERED  MAY  3,  1912,  BY  THE  ARBITRAL  TRIBUNAL 
CHARGED  WITH  DECIDING  ON  THE  DIFFERENCE  BETWEEN  ITALY 
AND  PERU  IN  REGARD  TO  THE  CLAIM  OF  THE  CANEVARO  BROTHERS 

Whereas,  by  a  compromis  of  the  date  of  April  25,  1910,  the 
Italian  and  Peruvian  Grovemments  agreed  to  submit  the  following 
questions  to  arbitration : 

Ought  the  Government  of  Peru  to  pay  in  cash,  or  in  accordance 
with  the  provisions  of  the  Peruvian  law  on  the  domestic  debt  of  June 
12, 1889,  the  drafts  (feUres  d  ordre,  cambidliy  Ubramientos)  now  in  the  \ 
possession  of  the  brothers  Napoleon,  Carlo,  and  Raphael  Canevaro, 
and  which  were  drawn  by  the  Peruvian  Government  to  the  order 
of  the  firm  of  Jos6  Canevaro  &  Sons  for  the  sum  of  43,140  poimds 
sterling,  plus  the  legal  interest  on  the  said  sum  ? 

Have  the  Canevaro  brothers  the  right  to  demand  the  total  of 
the  amount  claimed  ? 

Has  Count  Raphael  Canevaro  the  right  to  be  considered  as  an 
Italian  claimant  ? 

Whereas,  in  the  pursuance  of  this  compromis,  there  were  desig- 
nated as  arbitrators : 

Mr.  Louis  Renault,  Minister  Plenipotentiary,  Member  of  the 
Institute,  Professor  in  the  Faculty  of  Law  at  the  University  of  Paris 
and  at  the  School  of  Political  Sciences,  Jurisconsult  of  the  Ministry 
of  Foreign  AflFairs,  President ; 

Mr.  Guido  Fusinato,  Doctor  of  Law,  former  Minister  of  PubKc 
Instruction,  Honorary  Professor  of  International  Law  at  the  Uni- 
versity of  Turin,  Deputy,  Counselor  of  State ; 

His  Excellency  Mr.  Mantiel  Alvarez  Calderon,  Doctor  of  Law, 
Professor  at  the  University  of  Lima,  Envoy  Extraordinary  and 
Minister  Plenipotentiary  of  Peru  at  Brussels  and  Berne. 

Whereas,  the  two  governments  have  respectively  appointed  as 
counsel : 

The  Royal  Italian  Government: 

Professor  Vittorio  Sdaloja,  Senator  of  the  Kingdom  of  Italy  and, 
as  assistant  coimsel,  Coimt  Giuseppe  Francesco  Canevaro,  Doctor 
of  Law ; 

The  Peruvian  Government : 

Mr.  Manuel  Maria  Mesones,  Doctor  of  Law,  Attorney. 
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Consid6rant  que,  conform6ment  aux  dispositions  du  Compromis, 
les  M6moires  et  Coritre-mfimoires  ont  6te  diiment  6chang6s  entre 
les  Parties  et  communiques  aux  Arbitres ; 

Considerant  que  le  Tribunal  s'est  r6uni  k  La  Haye  le  20  avril  191 2. 

Consid6rant  que,  pour  la  simplification  de  rexpos6  qui  suivra,  il 
vaut  mieux  statuer  d'abord  sur  la  troisiSme  question  pos6e  par  le 
Compromis,  c'est-i-dire  sur  la  quality  de  Raphael  Canevaro; 

Consid6rant  que,  d'aprfes  la  legislation  p6ruvienne  (Art.  34  de  la 
Constitution),  Raphael  Canevaro  est  P6ruvien  de  naissance  comme 
etant  ne  sur  le  territoire  p6ruvien. 

Que,  d'autre  part,  la  legislation  italienne  (Art.  4  du  Code  civil)  lui 
attribue  la  nationalite  italienne  comme  6tant  n6  d'un  pere  italien ; 

Consid6rant  qu'en  fait,  Raphael  Canevaro  c'est,  k  plusieurs  re- 
prises, comporte  comme  dtoyen  pfiruvien,  soit  en  posant  sa  candida- 
ture au  S6nat  oH  ne  sont  admis  que  les  citoyens  p6ruviens  et  od  il 
est  all6  d^fendre  son  Election,  soit  surtout  en  acceptant  les  fonctions 
de  Consul  g6n6ral  des  Pays-Bas,  aprfes  avoir  sollidtS  Tautorisation 
du  Gouvemement,  puis  du  Congrfes  p6ruvien ; 

Consid6rant  que,  dans  ces  drconstances,  quelle  que  puisse  6tre  en 
Italie,  au  point  de  vue  de  la  nationalit6,  la  condition  de  Raphael 
Canevaro,  le  Gouvemement  du  P6rou  a  le  droit  de  le  consid6rer 
comme  dtoyen  p6ruvien  et  de  lui  d6nier  la  qualitS  de  r6damant 
italien. 

Consid6rant  que  la  cr6ance  qui  a  donn6  lieu  k  la  r6damation 
soumise  au  Tribunal  r6sulte  d'lm  d6cret  du  dictateur  Pi6rola  du  1 2 
d6cembre  1880,  en  vertu  duquel  ont  6te  cr66s,  k  la  date  du  23  du 
m£me  mois,  des  bons  de  paiement  (libramientos)  k  I'ordre  de  la  maison 
„Jos6  Canevaro  b  hijos''  pour  une  somme  de  77000  livres  sterling, 
payables  k  diverses  6ch6ances ; 

Que  ces  bons  n'ont  pas  6te  pay6s  aux  6ch6ances  fix6es,  qui  ont 
coindd6  avec  Toccupation  ennemie ; 

Qu'un  acompte  de  35000  livres  sterling  ayant  6t6  payfi  k  Londres 
en  1885,  il  reste  une  creance  de  43 140  livres  sterling  sur  le  sort  de 
laquelle  il  s'agit  de  statuer ; 

Consid6rant  qu'il  r6sulte  des  faits  de  la  cause  que  la  maison  de 
commerce  „Jose  Canevaro  b  hijos,"  6tablie  k  Lima,  a  6t6  reconsti- 
tu6e  en  1885  apr&  la  mort  de  son  fondateur,  survenue  en  1883 ; 
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Whereas,  in  accordance  with  the  terms  of  the  compromis,  the 
memoires  and  counter-memoires  have  been  duly  exchanged  between 
the  parties  and  communicated  to  the  arbitrators ; 

Whereas,  the  tribimal  met  at  The  Hague  on  April  20,  191 2. 

Whereas,  in  order  to  simplify  the  statement  which  follows  it  is  best 
to  pass  first  on  the  third  question  propounded  in  the  compromis, 
that  is  to  say,  upon  the  status  of  Raphael  Canevaro ; 

Whereas,  according  to  Peruvian  legislation  (Art.  34  of  the  Con- 
stitution), Raphael  Canevaro  is  a  Peruvian  by  birth  because  bom  on 
Peruvian  territory. 

As,  on  the  other  hand,  the  Italian  legislation  (Art.  4  of  the  Civil 
Code)  attributes  to  him  Italian  nationality  because  bom  of  an 
Italian  father ; 

Whereas,  as  in  fact,  Raphael  Canevaro  has  on  several  occasions 
conducted  himself  as  a  Peruvian  citizen,  both  by  standing  as  a  can- 
didate for  the  Senate,  where  none  are  admitted  except  Peruvian 
citizens  and  where  he  went  to  defend  his  election,  and  also  especially 
in  accepting  the  office  of  Consul  General  of  the  Netherlands,  after 
having  soHdted  the  authorization  of  the  Peruvian  Government  and 
then  of  the  Peruvian  Congress ; 

Whereas,  under  these  circumstances,  whatever  Raphael  Cane- 
varo's  status  may  be  in  Italy  with  respect  to  his  nationality,  the 
Government  of  Pern  has  the  right  to  consider  him  as  a  Peruvian 
citizen  and  to  deny  to  him  the  capacity  of  Italian  claimant. 

Whereas,  as  the  debt  (criance)  which  gave  rise  to  the  claim  sub- 
mitted to  the  tribimal  arises  from  a  decree  of  the  dictator  Pi6rola  of 
December  12, 1880,  by  virtue  of  which  there  were  issued,  under  date  v/ 
of  the  23rd  of  the  same  month,  pay  checks  {bons  de  paiement^  libra" 
mientos)  to  the  order  of  the  firm  of  Jos€  Canevaro  &  Sons  for  the  simi 
of  77,000  poimds  sterling,  payable  at  different  dates ; 

As  these  "checks''  were  not  paid  at  the  dates  fixed,  which  coin- 
cided with  the  hostile  occupation ; 

As  one  installment  of  35,000  poimds  sterling  was  paid  at  London 
in  1885,  there  remains  a  debt  of  43,140  pounds  sterling  in  regard  to 
the  fate  of  which  it  is  necessary  to  pass  judgment ; 

Whereas,  it  follows  from  the  facts  of  the  case  that  the  business 
firm  of  "  Jos6  Canevaro  &  Sons,'*  established  at  Lima,  was  reorgan- 
ized in  1885  after  the  death  of  its  founder,  which  occurred  in  1883  5 
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Qu'elle  a  bien  conserve  la  raison  sodale  ,Jos6  Canevaro  k  hijos," 
mais  qu'en  realit6,  comme  le  constate  Tacte  de  liquidation  du  6 
f6vrier  1905,  elle  6tait  compos6e  de  Jos6  Frandsco  et  de  C6sar 
Canevaro,  dont  la  nationality  peruvienne  n'a  jamais  6te  contestee^ 
et  de  Raphael  Canevaro,  dont  la  m£me  nationalit6,  aux  termes  de  la 
loi  du  P6rou,  vient  d'fitre  reconnue  par  le  Tribunal ; 

Que  cette  sod6t6,  p6ruvienne  i  un  double  titre  et  par  son  si^ge 
sodal  et  par  la  nationalit6  de  ses  membres,  a  subsist6  jusqu'd,  la 
mort  de  Jos6  Frandsco  Canevaro,  survenue  en  1900 ; 

Considfirant  que  c'est  au  cours  de  Texistence  de  cette  sod6t6  que 
sont  intervenues  les  lois  peruviennes  du  26  octobre  1886,  du  12  juin 
1889  et  du  17  d6cembre  1898  qui  ont  6dicte  les  mesures  les  plus 
graves  en  ce  qui  conceme  les  dettes  de  TEtat  peruvien,  mesures  qu'a 
paru  n6cessiter  r6tat  d6sastreux  auquel  le  P6rou  avait  €t€  r^duit 
par  les  malheurs  de  la  guerre  6trang^re  et  de  la  guerre  civile ; 

Consid6rant  que,  sans  qu'il  y  ait  lieu  pour  le  Tribimal  d'appr6der 
en  elles-m&oies  les  dispositions  des  lois  de  1889  et  de  1898,  certaine- 
ment  trhs  rigoureuses  pour  les  creanders  du  Perou,  leurs  dispositions 
s'imposaient  sans  aucun  doute  aux  P6ruviens  individuellement 
comme  aux  sod6t6s  p6ruviennes,  qu'il  y  a  14  im  pur  fait  que  le  Tri- 
bunal n'a  qu'4  constater. 

Consid6rant  que,  le  30  septembre  1890,  la  Sod6t6  Canevaro,  par 
son  repr6sentant  Giacometti,  s'adressait  au  S6nat  pour  obtenir  le 
paiement  des  43140  livres  sterling  qui  auraient  6te,  suivant  lui,. 
foumis  pour  satisf aire  aux  n6cessit6s  de  la  guerre ; 

Que,  le  9  avril  1891,  dans  une  lettre  adress6e  au  President  du 
Tribunal  des  Comptes,  Giacometti  assignait  ime  triple  origine  k  la 
crfiance :  un  solde  dA  k  la  maison  Canevaro  par  le  Gouvemement 
comme  prix  d'armements  achet6s  en  Europe  au  t^tnps  de  la  guerre ; 
lettres  tir6es  par  le  Grouvemement  k  la  charge  de  la  consignation  du 
guano  aux  Etats-Unis,  protest6es  et  pay6es  par  Jos6  Francisco 
Canevaro ;  argent  foumi  pour  Tarmfie  par  le  G€n6ral  Canevaro ; 

Qu'enfin,  le  ler  avril  1891,  le  m&ne  Giacometti,  s'adressant  encore 
au  President  du  Tribunal  des  Comptes,  invoquait  Tartide  14  de  la 
loi  du  12  juin  1889  que,  disait-il,  le  Congr^s  avait  vot6e  „animado  del 
mas  patriotico  proposito,''  pour  obtenir  le  rfeglement  de  la  cr6ance; 

Consid6rant  que  le  repr6sentant  de  la  maison  Canevaro  avait 
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As  indeed  it  preserved  the  firm  name  of  "  Jos6  Canevaro  &  Sons," 
but  in  reality,  as  the  act  of  liquidation  of  February  6,  1905  shows, 
it  was  composed  of  Jos6  Francisco  and  C6sar  Canevaro,  whose 
Peruvian  nationality  was  never  contested,  and  of  Raphael  Canevaro, 
whose  said  nationality,  in  accordance  with  the  law  of  Peru,  has  just 
been  recognized  by  the  court ; 

As  this  company  was  Peruvian  on  two  grounds  both  by  its  firm 
name  and  by  the  nationality  of  its  members,  continued  imtil  the 
death  of  Josfi  Francisco  Canevaro,  which  occurred  in  1900 ; 

Whereas  as  it  was  during  the  existence  of  this  firm  that  there 
were  enacted  the  Peruvian  laws  of  October  26,  1886,  June  12,  1889, 
and  December  17,  1898,  which  prescribed  the  gravest  measures  in 
regard  to  the  debts  of  the  Peruvian  Government,  measures  appear- 
ing to  be  necessitated  by  the  disastrous  condition  to  which  Peru 
had  been  reduced  by  the  evils  of  foreign  and  dvil  war ; 

Whereas,  though  it  is  not  the  place  of  the  tribimal  to  pass  upon 
the  provisions  themselves  o|  the  laws  of  1889  and  1898,  certainly 
very  severe  on  the  creditors  of  Peru,  the  provisions  were  imposed 
without  any  doubt  on  Peruvian  individuals  as  also  on  Peruvian 
firms,  which  is  merely  a  fact  the  tribimal  can  but  recognize. 

Whereas,  as  on  September  30,  1890,  the  Canevaro  firm,  through 
its  representative  Giacometti,  applied  to  the  Senate  to  secure  the 
pajonent  of  the  43,140  pounds  sterling  which  had  according  to  it 
been  furnished  to  supply  the  needs  of  the  war ; 

As  on  April  9,  1891,  in  a  letter  addressed  to  the  President  of  the 
Tribunal  of  Accounts,  Giacometti  assigned  a  triple  origin  to  the 
debt:  a  balance  due  the  Canevaro  firm  from  the  government  in 
payment  of  armaments  bought  in  Europe  during  the  war ;  drafts 
drawn  by  the  government  against  the  consignment  of  guano  to  the 
United  States,  protested  and  paid  by  Jos6  Francisco  Canevaro; 
money  furnished  for  the  army  by  General  Canevaro ; 

As  finally,  on  April  i,  1891,  the  same  Giacometti,  again  addressing 
the  President  of  the  Tribxmal  of  Accounts,  dted  Article  14  of  the 
law  of  June  12, 1889  which  he  said  the  Congress  had  passed  "actu- 
ated by  the  most  patriotic  purposes,"  in  order  to  obtain  a  settlement 
of  the  debt ; 

Whereas,  as  the  representative  of  the  Canevaro  firm  had  at  first 
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d'abord  assign^  k  la  cr6ance  une  origine  manif  estement  erron6e,  qu'il 
ne  s'agissait  nullement  de  foumitures  ou  d'avances  faites  en  vue 
de  la  guerre  contre  le  ChiU,  mais,  comme  il  a  6t6  reconnu  plus  tard, 
uniquement  du  remboursement  de  lettres  de  change  ant6rieures  qui, 
tir6es  par  le  Gouvemement  p6ruvien,  avaient  6t6  protest^es,  puis 
acquittees  par  la  maison  Canevaro ; 

Que  c'est  en  presence  de  cette  situation  qu'il  convient  de  se 
placer ; 

Consid6rant  que  la  maison  Canevaro  reconnaissait  bien,  en  1890 
et  en  1891,  qu'elle  6tait  soumise  k  la  loi  de  1889  sur  la  dette  int^ 
rieure,  qu'elle  cherchait  seulement  k  se  placer  dans  le  cas  de  profiter 
d'une  disposition  favorable  de  cette  loi  au  lieu  de  subir  le  sort  com- 
mun  des  cr6anders ; 

Que  sa  cr6ance  ne  rentre  pas  dans  les  dispositions  de  Particle  14 
de  la  dite  loi  qu'elle  a  invoqu6e,  ainsi  qu'il  a  6t6  dit  plus  haut ;  qu'il 
ne  s'agit  pas,  dans  I'espfece,  d'xrn  d6p6t  reju  par  le  Gouvemement, 
ni  de  lettres  de  change  tirfies  sur  le  Gouvemement,  acceptfies  par 
lui  et  reconnues  legitimes  par  le  Gouvemement  „actuel,"  mais  d'une 
operation  de  comptabilit6  n'ayant  pas  pour  but  de  procurer  des 
ressources  k  I'Etat,  mais  de  r6gler  ime  dette  ant6rieure ; 

Que  la  cr6ance  Canevaro  rentre,  au  contraire,'  dans  les  termes 
tr&s  compr^hensifs  de  I'article  i^,  n^.  4  de  la  loi  qui  mentionnent  les 
ordres  de  paiement  {libramientos)y  bons,  chfeque3,  lettres  et  autres 
mandats  de  paiement  6mis  par  les  bureaux  nB.tionsiUxjusqu^enjan'' 
vier  1880;  qu'on  peut,  k  la  v6rit6,  objecter  que  ce  membre  de  phrase 
semble  devoir  laisser  en  dehors  la  cr6ance  Canevaro  qui  est  du  23 
d6cembre  1880;  mais  qu'il  importe  de  faire  remarquer  que  cette 
limitation  quant  k  la  date  avait  pour  but  d'exclure  les  cr6ances 
n6es  des  actes  du  dictateur  Pi6rola,  conform6ment  k  la  loi  de 
1886  qui  a  d6clar6  nuls  tous  les  actes  de  ce  dernier ;  qu'ainsi,  en 
prenant  k  la  lettre  la  disposition  dont  il  s'agit,  la  cr6ance  Canevaro 
ne  pourrait  fitre  invoqufie  k  auam  titre,  mfime  pour  obtenir  la  faible 
proportion  admise  par  la  loi  de  1889 ; 

Mais  consid6rant  que,  d'une  part,  il  r6sulte  des  drconstances  et 
des  termes  du  Compromis  que  le  Gouvemement  pfiruvien  reconnait 
lui-m£me  comme  non  applicable  k  la  cr6ance  Canevaro  la  nullit6 
Wiethe  par  la  loi  de  1886 ;  que,  d'autre  part,  la  nullitS  du  dficret 
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assigned  a  manifestly  erroneous  origin  to  the  debt,  which  was  by  no 
means  a  matter  of  supplies  or  advances  made  in  view  of  the  war 
against  Chile,  but,  as  was  recognized  later,  solely  for  the  repay- 
ment of  previous  drafts  which,  drawn  by  the  Peruvian  Government, 
had  been  protested  and  then  paid  by  the  Canevaro  firm ; 

As  it  is  with  view  to  this  situation  that  the  case  shoxild  be  con- 
sidered ; 

Whereas,  as  the  Canevaro  firm  did  acknowledge  in  1890  and  1891 
that  it  was  subject  to  the  law  of  1889  on  the  domestic  debt,  and  it 
merely  sought  to  place  itself  in  a  position  to  profit  by  a  favorable 
provision  of  this  law  instead  of  submitting  to  the  common  lot  of  the 
creditors ; 

As  its  claim  (cr6ance)  does  not  come  within  the  provisions  of 
Article  14  of  said  law  which  it  invoked,  as  said  above ;  as  it  is  not  a 
question,  in  this  case,  of  a  deposit  received  by  the  government,  nor 
of  bills  of  exchange  drawn  upon  the  government,  accepted  by  it, 
and  recognized  to  be  lawful  by  the  "present"  government,  but 
of  an  adjustment  of  accounts  not  being  for  the  purpose  of  procuring 
resources  for  the  government,  but  of  settling  a  previous  debt ; 

As  the  Canevaro  claim  does,  on  the  contrary,  come  within  the  very 
comprehensive  terms  of  Article  i ,  No.  4,  of  the  law  which  mention 
the  pay  orders  (libramientos),  bonds  (bons),  checks,  bills  and  other 
orders  to  pay  issued  by  the  national  bureaux  up  to  January,  1880; 
as  it  is  possible  as  a  matter  of  fact,  to  argue  that  it  would  seem  that 
the  form  of  this  phrase  ought  to  leave  out  the  Canevaro  claim,  which 
is  of  December  23,  1880;  but  it  is  important  to  remark  that  this 
limitation  as  to  the  date  was  for  the  purpose  of  excluding  claims  aris- 
ing from  acts  of  the  dictator  Pifirola,  in  accordance  with  the  law  of 
1886  which  declared  void  all  the  acts  of  the  latter ;  as  thus,  con- 
struing Ute^ally  the  provision  in  question,  the  Canevaro  claim  could 
not  be  invoked  on  any  grotmd,  even  to  obtain  the  slight  portion 
allowed  by  the  law  of  1889  5 

But  whereas,  as  on  the  one  hand  it  appears  from  the  circumstances 
and  from  the  terms  of  the  compromis  that  the  Peruvian  Govern- 
ment itself  acknowledges  the  annulment  prescribed  by  the  law  of 
1886  as  not  applicable  to  the  Canevaro  claim ;  and,  as  on  the  other 
hand,  the  annulment  prescribed  by  the  Pi6rola  decree  would  leave 
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de  Pi&ola  laisserait  subsister  la  cr6ance  ant6rieure  nfie  du  paiement 
des  lettres  de  change ; 

Qu'ainsi,  la  crfiance  r6sidtant  des  bons  de  1880  d61ivr6s  i  la  maison 
Canevaro  doit  fitre  consid6r6e  comme  rentrant  dans  la  catfigorie  des 
titles  Snumerfis  dans  Tarticle  i«,  n®.  4,  de  la  loi. 

Consid6rant  qu'il  a  6t6  soutenu  d'une  maniSre  g6n6rale  que  la 
dette  Canevaro  ne  devait  pas  subir  TappUcation  de  la  loi  de  1889, 
qu'elle  ne  pouvait  fitre  consid6r6e  comme  rentrant  dans  la  dette  in- 
tirieurey  parce  que  tous  ses  61ements  y  r6pugnaient,  le  titre  6tant  i 
ordre,  stipul6  payable  en  livres  sterling,  appartenant  i  des  Italiens ; 

Consid6rant  qu'en  dehors  de  la  nationalitd  des  personnes,  on  com- 
prend  que  des  mesures  financidres,  prises  dans  Tinterieur  d'un  pays, 
n'atteignent  pas  les  actes  intervenus  au  dehors  par  lesquels  le 
Gouvemement  a  fait  directement  appel  au  crddit  Stranger;  mais 
que  tel  n'est  pas  le  cas  dans  Tespfice :  qu'il  s'agit  bien,  dans  les  titres 
d61ivr&  en  dficembre  1880,  d'un  rfeglement  d'ordre  int6rieur,  de 
titres  cr6es  i  Lima,  payables  i  Lima,  en  compensation  d'un  paie- 
ment fait  volontairement  dans  Tintdrfit  du  Gouvemement  du  Pfirou ; 

Que  cela  n'est  pas  infirmd  par  les  circonstances  que  les  titres 
6taient  i  ordre,  payables  en  livres  sterling,  circonstances  qui 
n'empfichaient  pas  la  loi  p6ruvienne  de  s'appUquer  k  des  titres  cr66s 
et  payables  sur  le  territoire  od  elle  conmiandait ; 

Que  r6num6ration  de  Farticle  i«  n®.  4  rappelfie  plus  haut  com- 
prend  des  titres  i  ordre  et  que  Farticle  5  pr6voit  qu'il  peut  y  avoir 
des  conversions  de  monnaies  k  f aire ; 

Qu'enfin  il  a  6t6  constat6  pr6c6demment  que,  lorsque  sont  inter- 
venues  les  mesures  finandSres  qui  motivent  la  r6clamation,  la  cr6ance 
appartenait  i  une  sod6t6  incontestablement  p6ruvienne. 

Considfirant  que  la  crdance  de  1880  appartient  actuellement  aux 
trois  f rferes  Canevaro  dont  deux  sont  certainement  Italiens ; 

Qu'il  convient  de  se  demander  si  cette  drconstance  rend  inappli- 
cable la  loi  de  1889 ; 

Consid6rant  que  le  Tribunal  n'a  pas  i  rechercher  ce  qu'il  faudrait 
decider  si  la  cr6ance  avait  appartenu  k  des  Italiens  au  moment  oil 
intervenait  la  loi  qui  r6duisait  dans  de  si  grandes  proportions  les 
droits  des  cr6anders  du  Perou  et  si  les  mfemes  sacrifices  pouvaient 
6tre  impos6s  aux  6trangers  et  aux  nationaux ; 
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intact  the  previous  claim  arising  from  the  payment  of  the  bills  of 
exchange ; 

As  thus  the  obligation  arising  from  the  bonds  of  1880,  delivered  to 
the  Canevaro  firm,  must  be  considered  as  coming  within  the  cate- 
gory of  the  claims  enumerated  in  Article  i,  No.  4  of  the  law. 

Whereas  it  has  been  held  in  a  general  way  that  the  Canevaro  debt 
ought  not  to  be  under  the  application  of  the,  law  of  1889,  as  it  could 
not  be  considered  as  coming  within  the  domestic  debt  because  all  its 
characteristics  are  against  this,  the  obligation  being  to  order,  made 
payable  in  poimds  sterling,  and  belonging  to  Italians ; 

Whereas,  apart  from  the  nationality  of  the  persons,  it  is  known 
that  financial  measures  taken  within  a  country  do  not  impair  the  acts 
concluded  outside  by  which  the  government  has  appealed  directly 
to  foreign  credit ;  but  such  is  not  the  case  in  this  instance,  as  it 
is  a  question,  in  the  case  of  the  certificates  issued  in  December, 
1880,  of  a  settlement  of  a  domestic  nature,  of  obligations  created  at 
Lima,  and  payable  at  Lima,  in  compensation  for  a  payment  made 
voluntarily  in  behalf  of  the  Peruvian  Government ; 

As  this  is  not  impaired  by  the  circumstances  that  the  obligations 
were  to  order,  payable  in  pounds  sterling,  circumstances  which  did 
not  prevent  the  Peruvian  law  from  being  applicable  to  obligations 
created  and  payable  in  the  territory  in  which  the  law  prevailed ; 

As  the  enumeration  in  Article  i,  No.  4,  referred  to  above,  com- 
prises obligations  payable  to  ordear,  and  as  Article  5  foresees  that 
there  may  be  conversions  of  money  to  be  made ; 

Finally  as  has  been  stated  before,  when  the  financial  measures 
which  rest  on  the  claim  were  taken,  the  claim  belonged  to  a  com- 
pany incontestably  Peruvian. 

Whereas,  the  claim  of  1880  belongs  at  present  to  the  three  Cane- 
varo brothers;  two  of  whom  are  certainly  Italians ; 

As  one  may  properly  demand  whether  this  circumstance  renders 
the  law  of  1889  inapplicable ; 

Whereas,  the  tribunal  need  not  inquire  what  would  be  decided 
if  the  claim  had  belonged  to  Italians  at  the  time  when  the  law  was 
enacted  which  reduced  in  such  comprehensive  fashion  the  rights  of 
the  creditors  of  Peru,  and  whether  the  same  sacrifices  could  be  im- 
posed on  foreigners  and  on  natives ; 
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Mais  qu'en  ce  moment,  il  s'agit  uniquement  de  savoir  si  la  situa- 
tion faite  aux  nationaux,  et  qu'ils  doivent  subir,  sera  modifi^e 
fadicalement,  parce  qu'aux  nationaux  sont  substitu^s  des  6trangers 
sous  une  forme  ou  sous  ime  autre ; 

Qu'une  telle  modification  ne  saurait  dtre  admise  ais^ment,  parce 
qu'elle  serait  contraire  k  cette  id6e  simple  que  Tayant-cause  n'a  pas 
plus  de  droit  que  son  auteur. 

Consid6rant  que  les  frferes  Canevaro  se  pr&entent  conmie  d6te- 
nant  les  titres  Utigieux  envertu  d'lm  endossement ; 

Que  Ton  invoque  k  leur  profit  Teffet  ordinaire  de  Tendossement  qui 
est  de  faire  considdrer  le  porteur  d'un  titre  i  ordre  comme  crfiander 
direct  du  d6biteur,  de  telle  sorte  qu'il  peut  repousser  les  exceptions 
qui  auraient  €t€  opposables  k  son  endosseur ; 

Consid6rant  que,  m£me  en  6cartant  la  th6orie  d'aprds  laquelle,  en 
dehors  des  effets  de  commerce,  Tendossement  est  une  cession  entifere- 
ment  civile,  il  y  a  Ueu,  dans  TespSce,  d'ficarter  Ve&et  attribufi  k 
I'endossement ; 

Qu'en  effet,  si  la  date  de  Tendossement  des  titres  de  1880  n'est  pas 
connue,  il  est  incontestable  que  cet  endossement  est  de  beaucoup 
post6rieur  a  r6cli6ance;  qu'il  y«a  Ueu,  dfes  lors,  d'appUquer  la  dis- 
position du  Code  de  commerce  p6ruvien  de  1902  (art.  436)  d'apr&s 
laquelle  I'endossement  post6rieur  k  I'^ch^ance  ne  vaut  que  comme 
cession  ordinaire ; 

Que,  d'ailleurs,  le  principe  susrappelfi  au  sujet  de  I'eflfet  de  I'en- 
dossement n'emp6che  pas  d'opposer  au  porteur  les  exceptions 
tir6es  de  la  nature  m6me  du  titre,  qu'il  a  connues  ou  dt  connaitre ; 
qu'il  est  inutile  de  faire  remarquer  que  les  frferes  Canevaro  con- 
naissaient  parfaitement  le  caract^re  des  titres  endoss6s  k  leur 
profit. 

Consid6rant  que,  si  les  frferes  Canevaro  ne  peuvent,  en  tant  que 
possesseurs  de  la  crfiance  en  vertu  d'lm  endossement,  pr6tendre  k 
une  condition  plus  favorable  que  celle  de  la  socifitfi  dont  ils  tien- 
draient  leurs  droits,  il  est  permis  de  se  demander  si  leur  situation 
ne  doit  pas  £tre  diff6rente  en  les  envisageant  en  quality  d'h^ritiers 
de  Jos6  Francisco  Canevaro,  comme  les  pr6sente  tme  dficlaration 
notari6e  du  6  f6vrier  1905 ; 

Qu'il  y  a,  en  effet,  cette  diff6rence  entre  le  cas  de  cession  et  le  cas 
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But  at  present  it  is  a  matter  solely  of  ascertaining  whether  the 
situation  imposed  on  natives,  and  to  which  they  must  submit,  will 
be  radically  modified  because  foreigners  are  substituted  for  natives 
under  one  form  or  another ; 

As  such  modification  coxild  not  easily  be  admitted,  because  it 
would  be  contrary  to  the  plain  idea  that  the  one  to  whom  a  right  has 
been  transferred  has  no  greater  right  than  its  author. 

Whereas  the  Canevaro  brothers  present  themselves  as  holding 
the  disputed  evidences  of  indebtedness  by  virtue  of  an  indorsement ; 

As  there  is  invoked  in  their  behalf  the  ordinary  effect  of  indorse- 
ment, which  makes  the  bearer  of  a  note  to  order  to  be  considered  as 
the  direct  creditor  of  the  debtor,  so  that  he  may  repel  any  excep- 
tions that  might  have  been  brought  against  his  indorser ; 

Whereas,  even  rejecting  the  theory  according  to  which  outside  of 
bills  to  order,  indorsement  is  a  purely  civil  conveyance,  there  is 
groimd  in  this  in3tance  for  disregarding  the  effect  attributed  to  the 
indorsement ; 

As  a  matter  of  fact,  while  the  date  of  the  indorsement  of  the  cer- 
tificates of  1880  is  not  known,  it  is  indisputable  that  this  indorse- 
ment was  long  after  maturity;  and  there  is  therefore  ground  for 
appljdng  the  provision  of  the  Peruvian  code  of  commerce  of  1902 
(Art.  436),  according  to  which  indorsement  subsequent  to  maturity 
is  valid  only  for  an  ordinary  conveyance ; 

As,  moreover,  the  principle  invoked  above  in  regard  to  the  effect 
of  indorsement  that  it  does  not  prevent  making  against  the  bearer 
the  exceptions  drawn  from  the  very  nature  of  the  obligation,  which 
he  knew  or  ought  to  have  known ;  and  it  is  useless  to  remark  that 
the  Canevaro  brothers  knew  perfectly  the  character  of  the  obliga- 
tions indorsed  in  their  behalf. 

Whereas,  while  the  Canevaro  brothers  can  not,  as  possessors  of 
the  claim  by  virtue  of  an  indorsement,  sustain  a  more  favorable 
status  than  that  of  the  company  from  which  they  hold  their  rights, 
it  may  be  asked  whether  their  status  ought  not  to  be  different  con- 
sidering them  as  hejrs  of  Josfi  Francisco  Canevaro,  as  shown  in  a 
notarial  declaration  of  February  6, 1905 ; 

As,  in  fact,  there  is  this  difference  between  the  case  of  a  convey- 
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d'hfirdditfi  que,  dans  ce  dernier,  ce  n'est  pas  par  tin  acte  de  pure 
volont6  que  la  crfiance  a  passe  d'une  tete  sur  une  autre ; 

Que,  ndanmoins,  on  ne  trouve  aucune  raison  dddsive  pour  ad- 
mettre  que  la  situation  a  change  par  ce  fait  que  des  Italiens  ont 
succ6d6  k  un  P6ruvien  et  que  les  h6ritiers  ont  tin  titre  nouveau  qui 
leur  permet  de  se  pr6valoir  de  la  cr^ance  dans  des  conditions  plus 
favorables  que  le  de  cujus; 

Que  c'est  une  rfegle  g6nerale  que  les  h6ritiers  prennent  les  biens 
dans  r^tat  oti  ils  se  trouvaient  entre  les  mains  du  d^funt. 

Consid6rant  qu'enfin  il  a  6te  soutenu  que  la  loi  p6ruvienne  de  1889 
sur  la  dette  intfirieure,  sans  changer  les  cr6ances  existantes  contre 
le  P6rou,  avait  seulement  donn6  au  Gouvemement  la  facult6  de 
s'acquitter  de  ses  dettes  d'une  certaine  maniere  quand  les  cr6anciers 
en  rdclameraient  le  paiement,  que  c'est  au  moment  oti  le  paiement 
est  reclamfi  qu'il  faut  se  placer  pour  savoir  si  Texception  r6sultant 
de  la  loi  pent  fetre  invoqu6e  contre  toutes  personnes,  spficialement 
contre  les  Strangers ; 

Que,  les  propri6taires  actuek  de  la  cr6ance  6tant  des  Italiens,  il  y 
aurait  lieu  pour  le  Tribimal  de  se  prononcer  sur  le  point  de  savoir 
si  la  loi  p6ruvienne  de  1889,  malgrfi  son  caractfire  exceptionnel,  pent 
itre  impos6e  aux  Strangers ; 

Mais  consid6rant  que  ce  point  de  vue  paralt  en  d6saccord  avec  les 
termes  g6neraux  et  Tesprit  de  la  loi  de  1889  5 

Que  le  Congrfes,  dont  il  ne  s'agit  pas  d'appr6cier  Toeuvre  en  elle- 
m6me,  a  entendu  Uquider  compl^tement  la  situation  financiere  du 
Perou,  substituer  les  titres  qu'il  cr6ait  aux  titres  anciens ; 

Que  cette  situation  ne  peut  fitre  modifiee,  parce  que  les  cr6anciers 
se  presentent  plus  ou  moins  t6t  pour  le  reglement  de  leurs  crfeances ; 

Que  telle  6tait  la  situation  de  la  maison  Canevaro,  peruvienne  au 
moment  oti  la  loi  de  1889  entrait  en  vigueur,  et  que,  pour  les  motifs 
d€]k  indiques,  cette  situation  n'a  pas  6te  chang6e  en  droit  par  le 
fait  que  la  crdance  a,  par  endossement  ou  par  heritage,  pass6  k  des 
Italiens. 

Considerant,  en  dernier  Keu,  qu'il  a  6t6  allegu6  que  le  Gouveme- 
ment peruvien  doit  indemniser  les  r6clamants  du  prejudice  que  leur 
a  occasionne  son  retard  a  s'acquitter  de  la  dette  de  1880,  que  le  preju- 
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ance  and  the  case  of  an  inheritance,  that  in  the  latter  case  it  is  not 
by  a  pure  act  of  the  will  that  the  claim  has  passed  from  one  person 
to  another ; 

As  nevertheless  no  decisive  reason  is  found  for  admitting  that  the 
situation  has  changed  by  the  fact  that  Italians  have  succeeded  to 
a  Peruvian  and  that  the  heirs  have  a  new  title  which  enables  them  to 
take  advantage  of  the  claim  under  more  favorable  conditions  than 
the  de  cujus. 

As  it  is  a  general  rule  that  heirs  take  property  in  the  condition  it 
was  in  when  in  the  hands  of  the  decedent. 

Whereas,  finally,  it  has  been  maintained  that  the  Peruvian  law 
of  1889  on  the  domestic  debt,  without  affecting  the  existing  claims 
against  Peru,  simply  gave  the  government  the  privilege  of  discharg- 
ing its  debts  in  a  certain  manner  when  the  creditors  should  demand 
the  payment  thereof,  and  it  is  at  the  time  the  payment  is  demanded 
that  the  matter  should  be  considered  in  order  to  ascertain  whether 
the  exception  arising  from  the  law  may  be  invoked  against  all  per- 
sons, especially  against  foreigners ; 

As  the  present  owners  of  the  claim  are  Italians,  there  would  be 
reason  for  the  tribunal  to  pronoimce  on  the  point  whether  the  Peru- 
vian law  of  1889  in  spite  of  its  exceptional  character  may  be  imposed 
on  foreigners ; 

But  whereas  this  point  of  view  seems  in  disagreement  with  the 
general  terms  and  spirit  of  the  law  of  1889 ; 

As  Congress,  the  work  of  which  is  not  in  question,  intended  to 
liquidate  completely  the  financial  situation  of  Peru  and  substitute 
the  bonds  which  it  created  for  the  old  bonds ; 

As  this  situation  can  not  be  modified  because  some  creditors 
present  themselves  earlier  or  later  for  the  settlement  of  their  claims ; 

As  this  was  the  situation  of  the  Canevaro  firm,  which  was  Peru- 
vian at  the  time  when  the  law  of  1889  went  into  force,  and  as,  for 
the  reasons  already  set  forth,  this  situation  has  not  been  changed 
in  law  by  the  fact  that  the  claim  has  passed  to  Italians  by  indorse- 
ment or  by  inheritance. 

Whereas,  finally,  it  has  been  alleged  that  the  Peruvian  Govern- 
ment ought  to  indemnify  the  claimants  for  the  injury  that  the 
delay  in  discharging  the  debt  of  1880  has  caused  them,  and  that  the 
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dice  consiste  dans  la  difference  entre  le  paiement  en  or  et  le  paie- 
ment  en  titres  de  la  dette  consoUdfie;  qu'ainsi  le  Gouvemement 
p6ruvien  serait  tenu  de  payer  en  or  la  somme  r6clam66,  en  admet- 
tant  mfime  que  la  loi  de  1889  se  soit  rfegulidrement  appliqufee  k  la 
crfiance ; 

Considdrant  que  le  Tribunal  estime  qu'en  entrant  dans  cet  ordre 
d'idfies,  il  sortirait  des  termes  du  Compromis  qui  le  charge  seule- 
ment  de  didder  si  le  Gouvemement  du  P6rou  doit  payer  en  argent 
comptant  ou  d'aprfes  les  dispositions  de  la  loi  pfiruvienne  du  1 2  juin 
1889 ;  que,  le  Tribunal  ayant  admis  cette  demifere  alternative,  la 
premifere  solution  doit  fitre  exclue ;  qu'il  n'est  pas  charge  d'apprfeder 
la  responsabilitd  qu'aurait  encourue  k  tin  autre  titre  le  Gouveme- 
ment p6mvien,  de  rechercher  notamment  si  le  retard  k  payer  pent 
ou  non  £tre  excus6  par  les  drconstances  diffidles  dans  lesquelles 
il  se  trouvait,  6tant  donn6  surtout  qu^l  s'agirait  en  realitfi  d'une 
responsabilitfe  encourue  envers  une  maison  pfimvienne  qui  6tait 
crfianddre  quand  le  retard  s'est  produit. 

Considerant  qu'il  y  a  lieu  de  rechercher  quel  6tait  le  montant  de 
la  cr6ance  Canevaro  au  moment  oii  est  entr6e  en  vigueur  la  loi  de 
1889; 

Qu'elle  se  composait  d'abord  .du  capital  de  43 140  livres  sterling, 
mais  qu'il  f aut  y  ajouter  les  intdrfits  ayant  couru  jusque  \k ; 

Que  les  intfirfits  qui  6taient,  d'aprfes  le  decret  du  23  dficembre  1880, 
de  4%  par  an  jusqu'aux  6ch6ances  respectives  des  bons  d61ivr6s  et 
qui  ^taient  compris  dans  le  montant  de  ces  bons,  doivent  6tre,  k 
partir  de  ces  6ch6ances,  calcules  au  taux  16gal  de  6%  (Art.  1274 
du  Code  civil  p6mvien)  jusqu'au  i*'  Janvier  1889 ; 

Qu'on  obtient  ainsi  une  somme  de  £16.577.2.2  qui  doit  fitre  jointe 
au  prindpal  pour  former  la  somme  globale  devant  fitre  rembours6e 
en  titres  de  la  dette  consolidfee  et  devant  produire  im  int6r6t  de  i  % 
payable  en  or  k  partir  du  i"  Janvier  1889  jusqu'au  paiement  d6- 
finitif ; 

Consid6rant  que,  d'aprfes  ce  qui  a  6t6  d6dd6  plus  haut  relative- 
ment  k  la  situation  de  Raphael  Canevaro,  c'est  seulement  au  sujet 
de  ses  deux  f  rferes  que  le  Tribtmal  doit  statuer. 
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injiiry  consists  in  the  difference  between  the  payment  in  gold  and 
the  payment  in  bonds  of  the  consolidated  debt ;  that  thus  the  Peru- 
vian Government  woxild  be  obliged  to  pay  in  gold  the  amount 
claimed,  even  admitting  that  the  law  of  1889  was  properly  applied 
to  the  claim ; 

Whereas  the  tribimal  considers  that  in  entering  on  this  line  of 
thought  it  would  depart  frqm  the  terms  of  the  compromis,  which 
charges  it  solely  to  decide  whether  the  Peruvian  Goveniment  ought 
to  pay  in  cash  or  in  accordance  with  the  provisions  of  the  Peruvian 
law  of  Jtme  12,  1889 ;  as  the  tribunal  has  admitted  the  latter  alter- 
native, the  former  solution  ought  to  be  excluded ;  as  it  is  not  charged 
with  estimating  the  responsibility  which  the  Peruvian  Government 
may  have  incxirred  on  any  other  ground,  especially  with  inquiring 
whether  the  delay  in  paying  may  or  may  not  be  excused  by  the 
difficult  circumstances  in  which  it  found  itself,  it  being  granted 
especially  that  it  woxild  in  reality  be  a  question  of  responsibility 
incurred  toward  a  Peruvian  firm  which  was  the  creditor  when  the 
delay  took  place. 

Whereas  there  is  reason  for  inquiring  what  the  amoimt  of  the 
Canevaro  claim  was  at  the  time  when  the  law  of  1889  went  into 
force ; 

As  it  was  composed  primarily  of  the  principal,  amounting  to 
43,140  pounds  sterling,  but  as  there  must  be  added  to  this  the 
interest  which  had  accrued  up  to  that  time ; 

As  the  interest,  which  according  to  the  decree  of  December  23, 
1880,  was  4%  per  annimi  up  to  the  respective  maturities  of  the 
bonds  delivered,  and  which  was  included  in  the  amoimt  of  these 
bonds,  ought  from  the  said  maturities  to  be  calculated  at  the  legal 
rate  of  6%  (Art.  1274  of  the  Peruvian  Civil  Code)  up  to  January  i, 
1889; 

As  there  is  thus  obtained  the  simi  of  £16,577.2.2,  which  must  be 
added  to  the  principal  to  make  up  the  total  amount  due  to  be  paid 
back  in  bonds  of  the  consolidated  debt  and  to  yield  interest  at 
1%  payable  in  gold  from  January  i,  1889,  imtil  final  payment; 

Whereas,  according  to  what  was  decided  above  in  regard  to  the 
situation  of  lUphafil  Canevaro,  it  is  only  in  regard  to  his  two  brothers 
that  the  tribunal  is  to  pass  judgment. 


2S8  AWARD  OF  TRIBUNAL 

Considerant  qu'il  appartient  au  Tribunal  de  r6gler  le  mode  d'ex6- 
cution  de  sa  sentence. 

Par  Ces  Motifs, 

Le  Tribunal  arbUrai  dicide  que  le  Gouvemement  Piruvien  devra,  le 
31  juiUet  igi2y  remettre  d  la  Ligation  d^Italie  d  Lima  pour  le  compte 
desfreres  Napolion  et  Carlo  Canevaro: 

i^.  en  titris  de  la  dette  inl6rieure  (i  %)  de  i88g,  le  montanl  nominal 
de  trente-neuf  milk  huit  cent  onze  livres  sterling  huit  sh.  un  p.  {£39811. 
8.1.)  contre  remise  des  deux  tiers  des  litres  d&ivres  le  23  decembre  1880 
d  la  maison  Josi  Canevaro  e  hijos; 

2*.  en  or y  la  somme  de  neuf  mille  trois  cent  quatre-vingt  huit  livres 
sterling  dix-sept  sh.  un  p.  {£9388. 17. i.)^  correspondant  d  rinUrit  de 
I  %du  i'' Janvier  i88g  au  31  juiilet  191 2. 

Le  Gouvernement  piruvien  pourra  retarder  le  paiement  de  cette  der- 
niere  somme  jusqu'au  i'  Janvier  191 3  d  la  charge  d^en  payer  les  in- 
tirets  d6  %d  partir  du  i'  aoUt  1912. 

Fait  k  la  Haye,  dans  FHdtel  de  la  Cour  Permanente  d'Arbitrage, 
le  3  mai  1912. 

Le  Pr6sident :  Loins  Renault 
Le  Secretaire  g6n£ral :  MiCffiELS  van  Verduynen 
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Whereas  it  is  for  the  tribunal  to  determine  the  mode  of  executing 
the  award. 

For  These  Reasons, 

The  arbitral  tribunal  decides  thai  the  Peruvian  Government  shally 
on  July  31,  igi2y  deliver  to  the  Italian  Legation  at  Lima,  on  account 
of  the  brothers  Napoleon  and  Carlo  Canevaro: 

1.  In  bonds  of  the  domestic  (1%)  debt  of  iSSg,  the  nominal 
amount  of  3g,8ii  pounds  8  shillings  and  i  penny  sterling  (£3q8ii.8.i) 
upon  the  surrender  of  two-thirds  of  the  bonds  delivered  on  December 
2 J,  1880,  to  the  firm  of  Jos6  Canevaro  6*  Sons; 

2.  In  gold,  the  sum  of  ^,388  pounds  ij  shillings^  i  penny  sterling 
{£g388.i^.i),  constituting  the  interest  at  1%  from  January  i,  i88g, 
to  July  ji,  1Q12. 

The  Peruvian  Government  may  delay  the  payment  of  this  latter 
sum  until  January  i,  ipij,  on  payment  of  interest  thereon  at  the 
rate  of  6%  from  August  i,  igi2. 

Done  at  The  Hague,  at  the  Hall  of.  the  Permanent  Court  of 
Arbitration,  on  May  3,  191 2. 

Louis  Renault,  President 
MiCHiELS  VAN  Verduynen,  Secretary  General 


XI 
RUSSIA  AND   TURKEY 

ARREARS  OF  INTEREST  CLAIMED  BY  RUSSIA  ON  INDEM- 
NITIES   DUE    INDIVIDUALS    INJURED    IN    THE   WAR    OF 

1877-1878 

CoicPROicis,  July  22/AuGUST  4,  1910 

Sessions,  February  15,  iqii-November  6,  1912,  The  Hague 
Award  November  ii,  191 2 

Arbitrators,  Lardy,  Taube,  Mamdelstam,^  Heramte  Abro  Bey,^  Ahmed 

RicHiD  Bey* 

coMPROMis  d'arbitrage  entre  le  gouvernement  imperial 

RUSSE  ET  LE  GOUVERNEMENT  IMPERIAL  OTTOMAN  SIGNE  A  CON- 
STANTINOPLE LE  22  JUILLET/4  AOUT  1910 

Le  Gouvernement  Imp6rial  Russe  et  le  Gouvernement  Imperial 
Ottoman,  cosignataires  de  la  Convention  de  La  Haye  du  18  octobre 
1907  pour  le  r^glement  pacifique  des  conflits  intemationaux : 

Consid6rant  les  dispositions  de  I'Article  5  du  Traitfe  sign6  k 
Constantinople  entre  la  Russie  et  la  Turquie,  le  27  janvier/8  ffivrier 
1879, 2tinsi  conju : 

„Les  r6clamations  des  sujets  et  institutions  russes  en  Turquie  k 
,,titre  d'indemnitg  pour  les  dommages  subis  pendant  la  guerre  seront 
,,pay6es  k  mesure  qu'elles  seront  examinees  par  I'Ambassade  de 
„Russie  k  Constantinople  et  transmises  k  la  Sublime  Porte" 

,,La  totalit6  de  ces  reclamations  ne  pourra  en  aucun  cas  d^passer 
„le  chiffre  de  26,750,000  francs" 

„Le  terme  d'une  ann6e  apr^  r6change  des  ratifications  est  fix6 

'  Not  members  of  Permanent  Court.    Special  Tribunal. 
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COMPROMIS  OF  ARBITRATION  BETWEEN  THE  IMPERIAL  GOVERN- 
MENT OF  RUSSIA  AND  THE   IMPERIAL    OTTOMAN    GOVERNMENT 
SIGNED  AT  CONSTANTINOPLE,  JULY  22/AUGUST  4,   1910 

The  Imperial  Government  of  Russia  and  the  Imperial  Ottoman 
Government,  cosignatories  of  the  Hague  Convention  of  October  18, 
1907  for  the  Pacific  Settlement  of  International  Disputes : 

Considering  the  provisions  of  Article  5  of  the  Treaty  signed  at 
Constantinople  between  Russia  and  Turkey,  January  27/February 
8,  1879,  thus  stated : 

"The  claims  of  Russian  subjects  and  institutions  in  Turkey  on 
the  score  of  indemnity  for  the  damages  suffered  during  the  war  will 
be  paid  according  as  they  shall  be  examined  by  the  Russian  Embassy 
at  Constantinople  and  forwarded  to  the  SubUme  Porte." 

"The  total  of  these  claims  shall  not  in  any  case  exceed  the  sum 
of  26,750,000  francs." 

"The  end  of  one  year  after  the  exchange  of  ratifications  is  fixed 
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yyComme  date  k  partir  de  laquelle  les  reclamations  pourront  £tre 
y,pr6sentees  k  la  Sublime  Porte,  et  celui  de  deux  ans  comme 
„date  aprds  laquelle  les  reclamations  ne  seront  plus  admises"; 

Consid6rant  Texplication  additionnelle  ins6r6e  au  Protocole  de 
mfime  date  portant : 

„Quant  au  terme  d'une  ann6e  fixe  par  cet  Article  comme  date  i 
„partir  de  laquelle  les  reclamations  pourront  6tre  presentdes  k  la 
„Sublime  Porte,  il  est  entendu  qu'ane  exception  y  sera  faite  en 
„faveur  de  la  reclamation  de  THdpital  Russe  s'eievant  k  la  somme 
„de  11,200  livres  sterlings" ; 

Considerant  qu'un  disaccord  s'est  eleve  entre  le  Gouvemement 
Imperial  Russe  et  le  Gouvernement  Imperial  Ottoman  relative- 
ment  aux  consequences  de  droit  resultant  des  dates  auxquelles 
le  Gouvemement  Imperial  Ottoman  a  effectue,  sur  les  montants 
des  indemnites  reguli^rement  presentees  en  execution  dudit  Article 
5,  les  payements  ci-aprfes,  savoir : 

livr.  turq.       pi.      par. 

En  1884 50,000  —  — 

En  1889 50,000  —  — 

En  1893 75iO«>  —  — 

En  1894 50,000  —  — 

En  1902 42,438  67  a 

Considerant  que  le  Gouvernement  Imperial  Russe  soutient  que  le 
Gouvemement  Imperial  Ottoman  est  responsable  de  donunages- 
interfits  k  regard  des  indemnitaires  russes  pour  le  retard  apporte  au 
r^glement  de  sa  dette ; 

Considerant  que  le  Gouvemement  Imperial  Ottoman  conteste, 
tant  en  fait  qu'en  droit,  le  bien-fonde  de  la  pretention  du  Gouveme- 
ment Imperial  Russe ; 

Considerant  que  le  litige  n'a  pu  fetre  regie  par  la  voie  diplo- 
matique ; 

Et  ayant  resolu,  conformement  aux  stipulations  de  ladite  Con- 
vention de  La  Haye,  de  terminer  ce  diflFerend  en  soumettant  la 
question  k  im  Arbitrage ; 

Ont,  k  cet  effet,  autorise  leurs  Representants  ci^lessous  designes, 
savoir : 
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as  the  date  after  which  claims  may  be  presented  to  the  Sublime 
Porte,  and  the  end  of  two  years  as  the  date  after  which  no  further 
claims  will  be  admitted." 

Considering  the  additional  explanation  inserted  in  the  protocols 
of  the  same  date  stating: 

**  Concerning  the  end  of  one  year  fixed  by  this  article  as  the  date 
from  which  claims  may  be  presented  to  the  Sublime  Porte,  it  is 
understood  that  an  exception  will  be  made  thereto  in  favor  of  the 
claims  of  the  Russian  hospital  amounting  to  the  sum  of  11,200 
pounds  sterling." 

Considering  that  a  disagreement  has  arisen  between  the  Imperial 
Government  of  Russia  and  the  Imperial  Ottoman  Government  re- 
spectively as  to  consequences  resulting  from  the  dates  at  which  the 
Imperial  Ottoman  Government  has  effected,  on  the  amoimts  of 
the  indemnities  presented  in  accordance  with  the  said  Article  5, 
the  following  payments,  namely : 

pounds  Turkish    pi.      par. 

In  1884  50,000  —  — 

In  1889  50,000  —  — 

In  1893  75,000  —  — 

In  1894  50,000  —  — 

In  1902    42,438    67    a 

Considering  that  the  Imperial  Government  of  Russia  holds  that 
the  Imperial  Ottoman  Government  is  responsible  for  interest- 
damages  with  regard  to  Russian  indemnitees  for  the  delay  incident 
to  the  settlement  of  its  debt ; 

Considering  that  the  Imperial  Ottoman  Government  denies,  both 
in  fact  and  in  law,  the  foundation  of  the  pretension  of  the  Im- 
perial Government  of  Russia; 

Considering  that  the  dispute  coxild  not  be  settled  by  diplomatic 
means; 

and  having  resolved,  in  conformity  with  the  stipulations  of  the 
said  Hague  Convention,  to  terminate  this  difference  by  submitting 
the  question  to  arbitration ; 

Have  for  this  purpose,  authorized  their  representatives,  the 
imdersigned,  namely : 
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pour  la  Russie, 

Son  Excellence  Monsieur  Tcharykow,  Ambassaxieur  de  Sa  Majest6 
I'Empereur  de  Russie  k  Constantinople ; 
pour  la  TurquiCy 

Son  Excellence  Rifaat  Pacha,  Ministre  des  Affaires  6trang6res, 
A  conclure  le  Compromis  suivant : 

Article  Pkeioer 

Les  Puissances  en  litige  d6cident  que  le  Tribunal  Arbitral  auquel 
la  question  sera  soumise  en  dernier  ressort  sera  compos6  de  dnq 
membres,  lesquels  seront  d6sign6s  de  la  manidre  suivante : 

Chaque  Partie,  aussitdt  que  possible,  et  dans  un  d61ai  qui  n'ex- 
c6dera  pas  deux  mois  k  partir  de  la  date  de  ce  Compromis,  devra 
nommer  deux  Arbitres,  et  les  quatre  Arbitres  ainsi  designes  choisi- 
ront  ensemble  im  Sur-Arbitre.  Dans  le  cas  oil  les  quatre  Arbitres 
n'auront  pas,  dans  le  d61ai  de  deux  mois  apr&  leur  designation, 
choi^i  k  r\manimit6  ou  k  la  majority  un  Sur-Arbitre,  le  choix  du 
Sur-Arbitre  est  confi6  k  une  Puissance  tierce  d6sign6e  de  commun 
accord  par  les  Parties.  Si,  dans  un  d61ai  de  deux  autres  mois,  Tac- 
cord  ne  s'6tablit  pas  k  ce  sujet,  chaque  Partie  d6signe  une  Puissance 
diff6rente  et  le  choix  du  Sur-Arbitre  ^t  fait  de  concert  par  les 
Puissances  ainsi  d6sign6es. 

Si,  dans  un  d61ai  de  deux  autres  mois,  ces  deux  Puissances  n'ont 
pu  tomber  d'accord,  chacime  d'elles  pr6sente  deux  candidats  pris 
sur  la  Uste  des  membres  de  la  Cour  Permanente  en  dehors  des 
membres  de  ladite  Cour  designes  par  ces  deux  Puissances  ou  par 
les  Parties,  et  n'6tant  les  nationaux  ni  des  uns  ni  des  autres.  C^ 
candidats  ne  pourront,  en  plus,  appartenir  k  la  nationality  des 
Arbitres  nommfis  par  les  Parties  dans  le  pr6sent  Arbitrage.  Le 
sort  determine  lequel  des  candidats  ainsi  pr6sent6s  sera  le  Sur- 
Arbitre. 

Le  tirage  au  sort  sera  effectu6  par  les  soins  du  Bureau  Interna- 
tional de  la  Cour  Permanente  de  La  Haye. 

Art.  2 

Les  Puissances  en  litige  se  feront  representer  aupr&  du  Tribimal 
Arbitral  par  des  agents,  conseils  ou  avocats,  en  conformit6  des 
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For  Russia, 

His  Excellency  Monsieur  Tchaxykow,  ambassador  of  His  Majesty 
the  Emperor  of  Riissia  at  Constantinople ; 
For  Turkey, 

His  Excellency  Rif aat  Pacha,  Minister  of  Foreign  Affairs, 
To  conclude  the  following  Compromis : 

Article  I 

The  powers  in  litigation  decide  that  the  Arbitral  Tribimal  to 
which  the  question  will  be  submitted  as  a  last  resort,  shall  be  com- 
posed of  five  members  who  shall  be  appointed  in  the  following 
manner : 

Each  party,  as  soon  as  possible,  within  a  period  not  exceeding  two 
months  after  the  date  of  this  Compromis,  shall  name  two  arbitra- 
tors, and  the  four  arbitrators  thus  appointed  shall  choose  together 
an  umpire.  In  case  that  the  four  arbitrators  shall  not,  in  the 
course  of  two  months  after  their  appointment,  have  chosen  imani- 
mously  or  by  majority,  an  imipire,  the  choice  of  an  umpire  is  en- 
trusted to  a  third  power  appointed  by  common  accord  of  the 
parties.  If,  in  the  course  of  two  months  more,  no  agreement  on 
this  subject  is  reached,  each  party  appoints  a  different  power  and 
the  choice  of  the  umpire  is  to  be  made  jointly  by  the  powers  thus 
appointed. 

If,  within  the  period  of  two  months  more,  these  two  powers  have 
not  been  able  to  reach  an  agreement,  each  of  these  suggests  two 
candidates  taken  from  the  list  of  members  of  the  Permanent  Court, 
exclusive  of  the  members  of  said  Court  designated  by  the  two 
powers  or  by  the  parties,  and  being  nationals  of  neither  the  one  nor 
the  other.  The  ca|^didates  shoidd  not,  moreover,  belong  to  the 
nationality  of  the  arbitrators  named  by  the  parties  to  the  present 
arbitration.  The  lot  decides  which  of  the  candidates  thus  pre- 
sented will  be  the  imipire. 

The  drawiiig  of  the  lot  shall  be  conducted  under  the  supervision 
of  the  International  Bureau  of  the  Permanent  Court  at  The  Hague. 

Article  2 

The  powers  in  litigation  will  be  represented  before  the  tribunal 
of  arbitration  by  agents,  council  or  advocates,  in  accordance  with, 
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provisions  de  TArticle  62  de  la  Convention  de  La  Haye  de  1907 

pour  le  rfeglement  pacifique  des  conflits  internationaux. 

Ces  agents,  conseils  ou  avocats  seront  d6sign6s  par  les  Parties  i 

temps  pour  que  le  fonctionnement  de  TArbitrage  ne  subisse  aucun 

retard. 

Art.  3 

Les  questions  en  litige  et  sur  lesquelles  les  Parties  demandent  au 
Tribunal  Arbitral  de  prononcer  une  d6cisions  definitive  sont  les 
suivantes : 

I.  Oui  ou  non,  le  Gouvemement  Imperial  Ottoman  est-il  tenu  de 
payer  aux  indemnitaires  russes  des  dommages-int6r£ts  i  raison  des 
dates  auxquelles  ledit  Gouvemement  a  proc6d6  au  payement  des 
indemnity  fix6es  en  execution  de  Tarticle  5  du  Trait6  du  27  Janvier/ 
8  f6vrier  1879,  ^"^si  que  du  Protocole  de  m6me  date  ? 

II.  En  cas  de  decision  affirmative  sur  la  premiere  question,  quel 
serait  le  montant  de  ces  dommages-interSts  ? 

Art.  4 

Le  Tribimal  Arbitral,  une  fois  constitu6,  se  reimira  k  La  Haye  i 
ime  date  qui  sera  fix6e  par  les  Arbitres,  et  dans  le  d61ai  d'un  mois 
k  partir  de  la  nomination  du  Sur- Arbitre.  Aprfis  le  r^glement  —  en 
conformit6  avec  le  texte  et  Tesprit  de  la  Convention  de  La  Haye 
de  1907  —  de  toutes  les  questions  de  proc6dure  qui  pourraient  surgir 
et  qui  ne  seraient  pas  pr6vues  par  le  present  Compromis,  ledit 
Tribimal  ajoumera  sa  prochaine  stance  k  la  date  qu'il  fixera. 

Toutefois,  il  reste  convenu  que  le  Tribunal  ne  pourra  ouvrir  les 
d6bats  sur  les  questions  en  litige  ni  avant  les  deux  mois,  ni  plus  tard 
que  les  trois  mois  qui  suivront  la  remise  du  Contre-M6moire  ou  de  la 
Contre-R6plique  prevus  par  Particle  6  et  6ventuellement  des  con- 
clusions stipul6es  k  Tarticle  8. 

Art.  s 

La  procedure  arbitrale  comprendra  deux  phases  distinctes: 
rinstruction  6crite  et  les  d6bats  qui  consisteront  dans  le  dfiveloppe- 
ment  oral  des  moyens  des  Parties  devant  le  Tribunal. 

La  seule  langue  dont  fera  usage  le  Tribunal  et  dont  remploi 
sera  autoris6  devant  lui  sera  la  langue  fran^aise. 
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the  stipulations  of  Article  62  of  the  Convention  of  The  Hague  of  1907 
for  the  Pacific  Settlement  of  International  Disputes. 

The  agents,  council  or  advocates  shall  be  appointed  by  the 
parties  in  time  so  that  the  carrying  on  of  the  arbitration  may  suffer 
no  delay. 

/     Article  3 

The  questions  in  dispute  and  upon  which  the  parties  request  the 
tribunal  of  arbitration  to  give  a  definitive  decision  are  the  following : 

1.  Whether  or  not  the  Imperial  Ottoman  Government  must  pay 
to  Russian  indemnitees  interest-damages  because  of  the  dates  on 
which  the  said  Government  has  proceeded  to  the  payment  of  the 
indemnities  fixed  in  carrying  out  Article  5  of  the  treaty  of  January 
27/February  8, 1879,  ^  w^U  ^  tiie  protocol  of  the  same  date  ? 

2.  In  case  of  an  affirmative  decision  on  the  first  question,  what 
woidd  be  the  amount  of  the  interest-damages  ? 

Article  4 

The  tribunal  of  arbitration,  when  constituted,  shall  meet  at  The 
Hague  at  a  date  which  shall  be  fixed  by  the  arbitrators  and  within 
the  period  of  one  month  from  the  naming  of  the  umpire.  After  the 
settlement  —  in  conformity  with  the  text  and  the  spirit  of  the  Con- 
vention of  The  Hague  of  1907  —  of  all  questions  which  may  have 
arisen  and  were  not  provided  for  by  the  present  Compromis,  the  said 
tribunal  shall  adjourn  its  next  meeting  to  a  date  which  it  will  fix. 

However,  it  is  agreed  that  the  tribunal  will  not  open  the  oral 
discussions  upon  the  questions  in  litigation  before  two  months, 
nor  later  than  three  months  which  follow  the  submission  of  the 
counter-case  or  the  counter-reply  provided  for  by  Article  6  and 
contingently  stipulated  in  Article  8. 

Article  5 

The  arbitral  procedure  will  comprise  two  distinct  phases:  the 
written  pleadings  and  the  oral  discussions  which  consist  of  the  oral 
development  of  the  pleas  of  the  parties  before  the  tribunal. 

The  only  language  of  which  the  tribunal  will  make  use  and  of 
which  the  use  will  be  authorized  before  the  tribunal  will  be  French. 
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Art.  6 

Dans  le  d61ai  de  huit  mois  au  plus  apr^  la  date  du  present  Com- 
promis,  le  Gouvemement  Imp6rial  Russe  devra  remettre  k  chacun 
des  membres  du  Tribimal  Arbitral,  en  im  exemplaire,  et  au  Gouveme- 
ment Imperial  Ottoman,  en  dix  exemplaires,  les  copies  completes, 
6crites  ou  imprim6es,  de  son  M6moire  contenant  toutes  pi^es  k 
Tappui  de  sa  demande  et  pouvant  se  r6f6rer  aux  deux  questions 
vis6es  par  Particle  3. 

Dans  im  d61ai  de  huit  mois  au  plus  tard  apr&  cette  remise,  le 
Gouvemement  Imperial  Ottoman  devra  remettre  k  chacun  des 
membres  du  Tribunal,  ainsi  qu'au  Gouvemement  Imperial  Russe, 
en  autant  d'exemplaires  que  ci-dessus,  les  copies  completes,  manu- 
scrites  ou  imprim6es,  de  son  Contre-M6moire,  avec  toutes  pieces  k 
Tappui,  mais  pouvant  se  bomer  k  la  question  n°.  I  de  Tarticle  3. 

Dans  le  d61ai  d'un  mois  aprds  cette  remise,  le  Gouvemement 
Imperial  Russe  notifiera  au  Pr6sident  du  Tribunal  Arbitral  s'il  a 
rintention  de  pr6senter  une  R6plique.  Dans  ce  cas,  il  aura  im 
d61ai  de  trois  mois  au  plus,  k  compter  de  cette  notification,  pour 
commimiquer  ladite  R6plique  dans  les  mSmes  conditions  que  le 
M6moire.  Le  Gouvemement  Imperial  Ottoman  aura  alors  im 
d61ai  de  quatre  mois,  k  compter  de  cette  communication,  pour 
pr6senter  sa  Contre-R6plique,  dans  les  m6mes  conditions  que  le 
Contre-M6moire. 

Les  d61ais  fixes  par  le  pr6sent  article  pourront  6tre  prolong6s  de 
commim  accord  par  les  Parties,  ou  par  le  Tribunal,  quand  il  le  juge 
n6cessaire,  pour  arriver  k  une  decision  juste. 

Mais  le  Tribunal  ne  prendra  pas  en  consideration  les  M6moires, 
Contre-M6moires  ou  autres  communications  qui  lui  seront  pr6- 
sent6es  par  les  Parties  apr&  I'expiration  du  dernier  d61ai  par  lui 
fix6. 

Art.  7 

Si,  dans  les  m6moires  ou  autres  pi^es  6chang6s,  Tune  ou  I'autre 
Partie  s'est  ref6r6e  ou  a  fait  allusion  k  im  document  ou  papier  en  sa 
possession  exclusive,  dont  elle  n'aura  pas  joint  la  copie,  elle  sera 
tenue,  si  Tautre  Partie  le  demande,  de  lui  en  donner  la  copie,  au 
plus  tard  dans  les  trente  jours. 
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Article  6 

Within  a  period  of  eight  months  at  most  after  the  date  of  the 
present  Compromis,  the  Imperial  Russian  Government  must  de- 
liver to  each  of  the  members  of  the  arbitral  tribunal,  one  copy 
of  its  case,  and  to  the  Imperial  Ottoman  Government  ten  copies, 
complete,  written  or  printed,  containing  all  papers  in  support  of  its 
suit  and  having  reference  to  the  two  questions  mentioned  in 
Article  3. 

Within  a  period  of  eight  months  at  most  after  this  delivery,  the 
Imperial  Ottoman  Government  must  deliver  to  each  of  the  members 
of  the  tribimal  as  well  as  to  the  Imperial  Russian  Government,  as 
many  copies  of  its  coimter-case  as  above,  the  copies  complete  in 
manuscript  or  printed,  with  all  the  papers  in  support,  but  confining 
attention  to  question  No.  i  of  Article  3. 

Within  the  period  of  three  months  after  this  delivery,  the  Imperial 
Russian  Government  will  notify  the  President  of  the  arbitral  tri- 
bunal if  it  intends  to  present  a  reply.  If  such  is  the  case,  it  will 
have  a  period  of  three  months  more,  reckoned  from  that  notifica- 
tion, for  conununicating  the  said  reply  under  the  same  conditions 
as  the  case.  The  Imperial  Ottoman  Government  will  then  have  a 
period  of  four  months,  reckoned  from  this  commimication  for  pre- 
senting its  counter-reply,  under  the  same  conditions  as  the  counter- 
case. 

The  periods  prescribed  in  the  present  article  may  be  prolonged 
by  common  agreement  by  the  parties,  or  by  the  tribimal,  when  it 
judges  it  necessary,  in  order  to  reach  a  just  decision. 

But  the  tribunal  will  not  take  into  consideration  the  cases, 
counter-cases  or  other  communications  which  shall  be  presented 
to  it  by  the  parties  after  the  expiration  of  end  of  the  period  fixed 
by  the  tribimal. 

Article  7 

If  in  the  cases  or  other  papers  exchanged,  either  party  refers  or 
makes  allusion  to  a  document  or  paper  in  its  exclusive  possession 
of  which  it  has  not  annexed  a  copy,  it  will  be  obliged,  if  the  other 
party  requests  it,  to  furnish  a  copy,  at  the  latest  within  thirty  days. 
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Art.  8 

Dans  le  cas  oi  le  Tribunal  Arbitral  aurait  aflirmativement 
statu6  sur  la  question  posee  au  n°.  I  de  Tarticle  3,  il  devra,  avant 
d'aborder  Texamen  du  n°.  II  du  meme  article,  donner  aux  Parties 
de  nouveaux  delais  ne  pouvant  fetre  inffirieurs  k  trois  mois  chacun, 
pour  presenter  et  echanger  leurs  conclusions  et  arguments  k  Tappui. 

Art.  9 

Les  decisions  du  Tribunal  sur  la  premiere,  et  6ventuellement  sur 
la  seconde  question  en  litige,  seront  prononc6es,  autant  que  possible, 
dans  le  d61ai  d'un  mois  apr^  la  cldture  par  le  Pr6sident  des  debats 
relatifs  k  chacune  de  ces  questions. 

Art.  10 

Le  jugement  du  Tribunal  Arbitral  sera  d6fimtif  et  devra  fitre 
€x6cut6  strictement  et  sans  aucun  retard. 

Art.  II 

Chaque  Partie  supporte  ses  propres  frais  et  une  part6  gale  des 
frais  du  Tribunal. 

Art.  12 

En  tout  ce  qui  n'est  pas  pr6vu  par  le  pr6sent  Compromis,  les 
stipulations  de  la  Convention  de  La  Haye  de  1907  pour  le  rdglement 
pacifique  des  Conflits  intemationaux  seront  appliqu6es  k  cet  Arbi- 
trage, k  Texception,  toutefois,  des  articles  dont  Tacceptation  a  6te 
r6serv6e  par  le  Gouvemement  Imp6rial  Ottoman. 

Fait  k  Constantinople,  le  22  juillet/4  aoAt  19 10. 

(Sign6) :  N.  Tcharykow  (Sign6) :  Rifaat 
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Article  8 

If  the  arbitral  tribunal  shall  have  dedded  affirmatively  upon 
the  question  stated  in  No.  i  of  Article  3,  it  must,  before  proceeding 
to  examine  No.  2  of  the  same  article,  grant  to  the  parties  new  periods 
which  may  not  be  less  than  three  months  each,  for  presenting  and 
exchanging  their  conclusions  and  arguments  in  support. 

Article  9 

The  awards  of  the  tribunal  upon  the  first,  and  contingently 
on  the  second  question  in  dispute,  will  be  pronounced  as  soon  as 
possible,  within  a  period  of  one  month  after  the  closing  by  the  presi- 
dent of  the  oral  discussion  relating  to  each  of  the  questions. 

Article  10 

The  award  of  the  arbitral  tribimal  will  be  definitive  and  must 
be  executed  strictly  and  without  any  delay. 

Article  ii 

Each  party  bears  its  own  expenses  and  an  equal  part  of  the 
expenses  of  the  tribunal. 

Article  12 

In  all  matters  not  provided  for  by  the  present  Compromis,  the 
provisions  of  the  Convention  of  The  Hague  of  1907  for  the  pacific 
settlement  of  international  disputes  will  apply  to  this  arbitration, 
with  the  exception,  however,  of  the  articles  whose  acceptance  has 
been  reserved  by  the  Imperial  Ottoman  Government. 

Done  at  Constantinople,  July  22/August  4,  1910 

(Signed) :  N.  Tcharykow  (Signed) :  Rifaat 
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SENTENCE  RENDUE  LE  11  NOVEMBRE  1912  PAR  LE  TRIBUNAL  AR- 
BITRAL CONSTITUE  EN  VERTU  DU  COMPROMIS  D'ARBITR\GE  SIGNE 
A  CONSTANTINOPLE  ENTRE  LA  RUSSIE  ET  LA  TURQUIE  LE  22  JUILLET 

/4  AOUT  1910 

Pax  un  Compromis  sign6  i  Constantinople  le  22  juillet  /  4  ao^t 
1910,  le  Gouvemement  Imperial  de  Russie  et  le  Gouvemement 
Imperial  Ottoman  sont  convenus  de  sonmettre  k  \m  Tribimal 
arbitral  la  decision  definitive  des  questions  suivantes : 

„L  Oni  ou  non,  le  Gouvemement  Imp6rial  Ottoman 
,,est-il  tenu  de  payer  aux  indemnitaires  russes  des 
,,dommages-int6r£ts  k  raison  des  dates  auxquelles  ledit 
,, gouvemement  a  proc6de  au  payement  des  indemnities 
„fix6es  en  ex6cution  de  Particle  5  du  trait6  du  27  Janvier/ 
„8  f6vrier  1879,  ^si  que  du  Protocole  de  mfime  date?" 

„IL  En  cas  de  dfidsion  affirmative  sur  la  premiere  ques- 
„tion,  quel  serait  le  montant  de  ces  dominages-int6r6ts?" 

Le  Tribunal  arbitral  a  6t6  compost  de 

Son  Excellence  Monsieur  Lardy,  Docteur  en  droit,  Membre  et 
anden  Pr6sident  de  Tlnstitut  de  droit  international,  Envoy6 
extraordinaire  et  Ministre  pl6nipotentiaire  de  Suisse  k  Paris, 
Membre  de  la  Cour  Permanente  d'Arbitrage,  Surarbitre ; 

Son  Excellence  le  Baron  Michel  de  Taube,  Adjoint  du  Ministre  de 
rinstruction  publique  de  Russie,  Conseiller  d'Etat  actuel,  Docteur 
en  droit,  assod6  de  I'lnstitut  de  droit  international,  Membre  de  la 
Cour  Permanente  d'Arbitrage; 

Monsieur  Andr6  Mandelstam,  Premier  Drogman  de  I'Ambassade 
Imp6riale  de  Russie  k  Constantinople,  Conseiller  d'Etat,  Docteur 
en  droit  international,  assod6  de  I'lnstitut  de  droit  international ; 

Herante  Abro  Bey,  Licend6  en  droit,  Conseiller  16giste  de  la 
Sublime-Porte ; 

et  Ahmed  R6chid  Bey,  Licend6  en  droit,  Conseiller  16giste  de  la 
Sublime-Porte ; 

MonsieurHenriFromageot,  Docteur  en  droit,  assod6  de  I'lnstitut 
de  droit  intemational,  Avocat  k  la  Cour  d'Appd  de  Paris,  a  fonc- 
tionn6  comme  Agent  du  Gouvemement  Imp6rial  Russe  et  a  6t6 
assist6  de 
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AWARD  RENDERED  NOVEMBER  11, 1912,  BY  THE  ARBITRAL  TRIBUNAL 
CONSTITUTED  BY  VIRTUE  OF  THE  ARBITRATION  COMPROMIS  SIGNED 
AT  CONSTANTINOPLE   BETWEEN   RUSSIA  AND   TURKEY,  JULY  22/ 

AUGUST  4,  1910 

By  a  compromis  signed  at  Constantinople  July  22/August  4, 1910, 
the  Imperial  Government  of  Russia  and  the  Imperial  Ottoman 
Government  agreed  to  submit  to  an  arbitral  tribimal  the  definitive 
decision  of  the  following  questions: 

I.  Whether  or  not  the  Imperial  Ottoman  Government  is  bound  to  pay  to 
the  Russian  indemnitees  interest-damages  by  reason  of  the  dates  on  which  the 
said  government  has  proceeded  to  the  payment  of  the  indemnities  agreed  upon 
in  carrying  out  Article  5  of  the  Treaty  of  January  2 7 /February  8, 1879,  as  well 
as  of  the  Protocol  of  the  same  date  ? 

n.  In  case  of  an  affirmative  decision  on  the  first  question,  what  would  be 
the  amount  of  these  interest-damages  ? 

The  arbitral  tribunal  was  composed  of 

His  Excellency  Monsieur  Lardy,  Doctor  of  Laws,  member  and 
former  president  of  the  Institute  of  International  Law,  Envoy 
Extraordinary  and  Minister  Plenipotentiary  of  Switzerland  at  Paris, 
member  of  the  Permanent  Court  of  Arbitration,  imipire ; 

His  Excellency  Baron  Michael  von  Taube,  Assistant  Minister  of 
Public  Instruction  of  Russia,  Councilor  of  State,  Doctor  of  Laws, 
associate  of  the  Institute  of  International  Law,  member  of  the  Per- 
manent Court  of  Arbitration; 

Monsieur  Andr6  Mandelstam,  First  Dragoman  of  the  Imperial 
Embassy  of  Russia  at  Constantinople,  Coimcilor  of  State,  Doctor  of 
International  Law,  associate  of  the  Institute  of  International  Law ; 

Herante  Abro  Bey,  Licentiate  in  Law,  Legal  Coimsellor  of  the 
Sublime  Porte ; 

and  Ahmed  Rdchid  Bey,  Licentiate  in  Law,  Legal  Counsellor 
of  the  Sublime  Porte ; 

Monsieur  Henri  Fromageot,  Doctor  of  Laws,  associate  of  the 
Institute  of  International  Law,  advocate  in  the  Court  of  Appeals 
of  Paris,  acted  as  agent  of  the  Imperial  Russian  Government  and 
was  assisted  by 
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Monsieur  Francis  Rey,  Docteur  en  droit,  Secretaire  de  la  Com- 
mission Europeenne  du  Danube,  en  qualit6  de  Secretaire ; 

Monsieur  Edouard  Clunet,  Avocat  k  la  Cour  d'Appel  de  Paris, 
Membre  et  ancien  President  de  Tlnstitut  de  droit  international, 
a  fonctionn6  comme  Agent  du  Gouvemement  Imperial  Ottoman  et 
a  6t6  assist6  de 

Monsieur  Ernest  Roguin,  Professeur  de  Legislation  compar6e  k 
rUniversite  de  Lausanne,  Membre  de  Tlnstitut  de  droit  interna- 
tional, en  qualit6  de  Conseil  du  Gouvemement  Ottoman ; 

Monsieur  Andr6  Hesse,  Docteur  en  droit,  Avocat  k  la  Cour 
d'Appel  de  Paris,  D6put6,  en  quality  de  Conseil  du  Gouvemement 
Ottoman ; 

Youssouf  K6mftl  Bey,  Professeur  k  la  Faculty  de  droit  de  Con- 
stantinople, ancien  D6put6,  Directeur  de  la  Mission  Ottomane 
d'6tudes  juridiques,  en  qualit6  de  Conseil  du  Grouvemement  Otto- 
man; 

Monsieur  C.  Campinchi,  Avocat  k  la  Cour  d'Appel  de  Paris,  en 
qualite  de  Secretaire  de  TAgent  du  Gouvemement  Ottoman. 

Le  Baron  Michiels  van  Verduynen,  Secretaire  general  du  Bureau 
intemational  de  la  Cour  Permanente  d'Arbitrage,  a  fonctionne 
comme  Secretaire  general  et 

le  Jonkheer  W.  Roell,  Premier  secretaire  du  Bureau  intemational 
de  la  Cour,  a  pourvu  au  Secretariat. 

Aprfes  une  premiere  seance  k  La  Haye  le  15  fevrier  191 1,  pour 
regler  certaines  questions  de  procedure,  les  Memoire,  Contre- 
Memoire,  Replique  et  Contre-Replique  ont  ete  dAmente  changes 
entre  les  Parties  et  communiques  aux  Arbitres,  qui  ont  respective- 
ment  declare,  ainsi  que  les  Agents  des  Parties,  renoncer  k  demander 
des  complements  de  renseignements. 

Le  Tribunal  arbitral  s'est  reuni  de  nouveau  k  La  Haye  les  28,  29, 
30,  31  octobre,  ler,  2,  5  et  6  novembre  191 2, 

et  aprds  avoir  entendu  les  conclusions  orales  des  Agents  et  Conseils 
des  Parties,  il  a  rendu  la  Sentence  suivante : 
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Monsieur  Francis  Rey,  Doctor  of  Laws,  Secretary  of  the  European 
Commission  of  the  Danube,  in  the  capacity  of  secretary ; 

Monsieur  Edouard  Clunet,  advocate  in  the  Court  of  Appeals  of 
Paris,  member  and  former  president  of  the  Institute  of  International 
Law,  acted  as  agent  of  the  Imperial  Ottoman  Government  and  was 
assisted  by 

Monsieur  Ernest  Roguin,  Professor  of  Comparative  Legislation 
in  the  University  of  Lausanne,  member  of  the  Institute  of  Interna- 
tional Law,  in  the  capacity  of  counsel  to  the  Ottoman  Govern- 
ment; 

Monsieur  Andr6  Hesse,  Doctor  of  Laws,  advocate  in  the  Court  of 
Appeals  of  Paris,  in  the  capacity  of  counsel  to  the  Ottoman  Govern- 
ment; 

Youssouf  Kemftl  Bey,  Professor  in  the  Faculty  of  Law  of  Con- 
stantinople, former  deputy.  Director  of  the  Ottoman  Commission 
of  Juridical  Studies;  in  the  capacity  of  counsel  to  the  Ottoman 
Government ; 

Monsieur  C.  Campinchi,  advocate  in  the  Court  of  Appeals  of 
Paris,  in  the  capacity  of  secretary  to  the  agent  of  the  Ottoman 
Government ; 

Baron  Michiels  van  Verduynen,  Secretary  General  of  the  Interna- 
tional Bureau  of  the  Permanent  Court  of  Arbitration,  acted  as 
Secretary  General,  and 

Jonkheer  W.  Roell,  First  Secretary  of  the  International  Bureau 
of  the  Court,  attended  to  the  secretariat. 

After  a  first  session  at  The  Hague,  February  15,  1911,  to  settle 
certain  questions  of  procedure,  the  cases,  coimter-cases,  replies 
and  coimter-replies  were  duly  exchanged  by  the  parties  and  commu- 
nicated to  the  arbitrators,  who  declared  respectively,  as  well  as  the 
agents  of  the  parties,  that  they  waived  any  requests  for  supple- 
mentary information. 

The  arbitral  tribunal  met  again  at  The  Hague  on  October  28,  29, 
30,  31,  November  i,  2,  5,  and  6,  191 2,  and  after  having  heard  the 
oral  arguments  of  the  agents  and  counsel  of  the  parties,  has  rendered 
the  following  award : 
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Question  Prejxjdicielle 

Vu  la  demande  pr6judidelle  du  Gouvemement  Imp6rial  Ottoman 
tendant  k  faire  declarer  la  reclamation  du  Gouvemement  Imperial 
Russe  non  recevable  sans  examen  du  fond,  le  Tribunal 

attendu  que  le  Gouvemement  Imperial  Ottoman  base  cette 
demande  pr6judicielle,  dans  ses  conclusions  6crites,  sur  le  fait  „que, 
„dans  toute  la  correspondance  diplomatique,  ce  sont  les  sujets  russes 
,,individuellement  qui,  b6n6ficiant  d'lme  stipulation  faite  en  leurs 
„noms,  soit  dans  les  Pr61iminaires  de  Paix  sign6s  k  San  St6fano  le 
,,19  f6vrieri3  mars  1878,  soit  par  Tarticle  5  du  Trait6  de  Constanti- 
,,nopledu  27  Janvier  8  f6vrier  1879,  soit  par  le  Protocole  du  mfime 
„jour,  ont  6t6  les  cr^anders  directs  des  sommes  capi tales  k  eux 
„adjug6es,  et  que  leurs  titres  k  cet  6gard  ont  6te  constitu6s  par  les 
„d6dsions  nominatives  prises  par  la  Commission  ad  hoc  r^unie  k 
„rAmbassade  de  Russie  k  Constantinople,  d6dsions  nominatives 
qui  ont  et6  notifi6es  k  la  Sublime-Porte ; 

„Que,  dans  ces  drconstances,  le  Gouvemement  Imp6rial  de  Russie 
„aurait  dd  justifier  de  la  survivance  des  droits  de  chaque  indemni- 
„taire,  et  de  rindividuaHt6  des  personnes  aptes  k  s'en  pr6valoir 
^aujourd'hui,  cda  d'autant  plus  que  la  cession  de  certains  de  ces 
^droits  a  6t6  coinmimiqu6e  au  Gouvemement  Imp6rial  Ottoman" ; 

„Que  le  Gouvemement  Imp6rial  de  Russie  aurait  dd  agir  de 
„m£me,  dans  lliypoth&e  aussi  oil  TEtat  russe  aurait  6t6  le  cr6ander 
^direct  unique  des  indemnit^s ;  cela  parce  que  le  dit  Gouvemement 
„ne  saurait  m6coimaltre  son  devoir  de  transmettre  aux  indemni- 
„taires  ou  k  leurs  ayants-cause  les  sommes  qu'il  pourrait  obtenir 
„dans  le  proc&  actuel  k  titre  de  dommages-int6r6ts  moratoires,  les 
,,indemnitaires  se  pr6sentant,  dans  cette  supposition,  comme  les 
,,b6n6ficiaires,  sinon  comme  les  cr6anders,  de  la  stipulation  faite 
,,dans  leur  int6r6t; 

„Que  cependant,  le  Gouvemement  Imp6rial  de  Russie  n'a  foumi 
„aucune  justification  quant  k  la  persoimalit6  des  indemnitaires  ou  de 
„leurs  ayants-droit,  ni  quant  k  la  survivance  de  leurs  pretentions. " 
(Contre-R6plique  Ottomane  p.  81  et  82). 

Attendu  que  le  Gouvemement  Imperial  de  Russie  soutient,  au 
contraire,  dans  ses  conclusions  ^crites, 
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Preliminary  Question 

Considering  the  {Preliminary  request  of  the  Imperial  Ottoman 
Government  that  the  claim  of  the  Imperial  Russian  Government  be 
declared  inadmissible  without  examining  the  basis,  the  tribunal, 

considering  that  the  Imperial  Ottoman  Government  rests  this  pre- 
liminary request,  in  its  written  arguments,  upon  the  fact  ^^that  in  all 
the  diplomatic  correspondence  it  is  the  Russian  subjects  individually, 
benefiting  by  a  stipulation  made  in  their  names,  either  in  the  pre- 
liminaries of  peace  signed  at  San  Stefano  February  19/March  3, 
1878,  or  by  Article  5  of  the  treaty  of  Constantinople  of  January  27/ 
February  8,  1879,  or  by  the  protocol  of  the  same  date,  who  were 
the  direct  creditors  for  the  principal  sums  adjudged  to  them,  and 
that  their  rights  in  this  respect  were  established  by  the  designative 
decisions  of  the  conunission  ad  hoc  set  up  at  the  Russian  Embassy  at 
Constantinople,  designative  decisions  which  were  communicated  to 
the  Sublime  Porte; 

"  That,  under  these  circumstances,  the  Imperial  Russian  Govern- 
ment should  have  proved  the  reversion  of  the  rights  of  each  indemni- 
tee and  the  identity  of  the  persons  entitled  to  avail  themselves  of 
these  rights  at  the  present  time,  more  especially  since  the  transfer 
of  certain  of  these  rights  has  been  reported  to  the  Imperial  Otto- 
man Government ; 

''  That  the  Imperial  Russian  Government  should  have  done  the 
same,  even  on  the  hypothesis  that  the  Russian  state  was  the  only 
direct  creditor  as  to  the  indemnities,  inasmuch  as  the  said  govern- 
ment coidd  not  disregard  its  duty  to  transmit  to  the  indemnitees 
or  to  their  assigns  the  sums  which  it  might  obtain  in  the  present 
suit  as  moratory  interest-damages,  the  indenmitees  appearing, 
upon  this  supposition,  as  beneficiaries,  if  not  as  creditors,  of 
the  stipulation  made  in  their  interest. 

"  That,  however,  the  Imperial  Russian  Government  furnished  no 
proof  as  to  the  identity  of  the  indemnitees  or  of  their  assigns,  or  as 
to  the  survival  of  their  claims."  (Turkish  Coimter- Reply,  pp.  81 
and  82.) 

Considering  that  the  Imperial  Russian  Government  maintains,  on 
the  contrary,  in  its  written  argmnents. 
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,,Que  la  dette  stipulee  dans  le  Trait6  de  1879  n'en  est  pas  moins 
„une  dette  d'Etat  k  Etat ;  qu'il  n'en  saurait  6tre  autrement  de  la 
„responsabilit6  rfsxiltant  de  rinex6cution  de  la  dite  dette;  qu'en 
„cons6quence  le  Gouvemement  Imp6rial  Russe  est  seid  quaMe 
„pour  en  donner  quittance  et,  par  li-mfime,  pour  toucher  les  sommes 
„destm6es  k  £tre  pay6es  aux  indemnitaires ;  qu'au  surplus,  le 
„Grouvemement  Imp6rial  Ottoman  ne  conteste  pas  au  Grouveme- 
„ment  Imp6rial  Russe  la  qualit6  de  cr6ancier  direct  de  la  SubUme- 
„Porte; 

„Que  le  Grouvemement  Imp6rial  Russe  agit  en  vertu  du  droit  qui 
„lui  est  propre  de  r6clamer  des  dommages-interfits  en  raison  de 
„rinex6cution  d'un  engagement  pris  vis-i-vis  de  lui  directement; 

„Qu'il  en  justifie  pleinement  en  fitabUssant  cette  inex6cution,  qui 
„n'est  d'ailleurs  pas  contestee,  et  en  apportant  son  titre,  qui  est  le 
„Trait6  de  1879  •  •  .  •  ; 

„Que  la  SubUme-Porte,  nantie  de  la  quittance  i  elle  r6guli6rement 
„d61ivr6e  par  le  Gouvemement  Imp6rial  Russe,  n'a  pas  k  s'immiscer 
„dans  la  r6partition  des  sommes  distribu6es  ou  k  distribuer  par  ledit 
„ Gouvemement  entre  ses  sujets  indemnitaires;  que  c'est  \k  une 
„question  d'ordre  interieur,  dont  le  Gouvemement  Imp6rial  Otto- 
man n'a  pas  k  connaltre" ;  (R6plique  Russe  pages  49  et  50). 

Consid6rant  que  Torigine  de  la  reclamation  remonte  k  une  guerre^ 
fait  international  au  premier  chef ;  que  la  source  de  Tindemnitfi  est 
non  seulement  un  Trait6  international  mais  un  Trait6  de  paix  et  les 
accords  ayant  pour  objet  Tex^cution  de  ce  Trait6  de  paix ;  que  ce 
trait6  et  ces  accords  sont  intervenus  entre  la  Russie  et  la  Turquie 
r6glant  entre  elles,  d'Etat  k  Etat,  comme  Puissances  publiques  et 
souveraines,  une  question  de  droit  des  gens ;  que  les  pr61iminaires  de 
paix  ont  fait  rentrer  les  10  millions  de  roubles  attribu6s  k  titre  de 
dommages  et  int6r6ts  aux  sujets  russes  victimes  des  op6rations  de 
guerre  en  Turquie  au  nombre  des  indemnity  „que  S.  M.  TEmpereur 
de  Russie  r6clame  et  que  la  Sublime-Porte  s'est  engag6e  k  lui  rem- 
bourser  " ;  que  ce  caractdre  de  cr6ance  d'Etat  k  Etat  a  €t€  conj5rm6 
par  le  fait  que  les  reclamations  devaient  fitre  examin6es  par  une 
Commission  exclusivement  russe ;  que  le  Gouvemement  Imperial  de 
Russie  a  conserv6  la  haute  main  sur  Tattribution,  I'encaissement 
et  la  distribution  des  indemnites,  en  sa  quality  de  seul  cr6ander; 
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"  That  the  debt  specified  in  the  treaty  of  1879  is,  none  the  less,  a 
debt  of  state  to  state ;  that  it  could  not  be  otherwise  as  to  the  re- 
sponsibility resulting  from  the  non-payment  of  the  said  debt ;  that 
consequently  the  Imperial  Russian  Government  alone  is  qualified 
to  receipt  for  it,  and,  similarly,  to  receive  the  sums  set  aside  to  be 
paid  to  the  indemnitees;  that,  besides,  the  Imperial  Ottoman 
Government  does  not  deny  to  the  Russian  Government  the  title 
of  direct  creditor  of  the  Sublime  Porte ; 

"  That  the  Imperial  Russian  Government  is  acting  by  virtue  of  a 
right  which  it  possesses  in  claiming  the  interest-damages  by  reason 
of  the  non-fulfilment  of  an  engagement  made  with  it  directly ; 

"  That  it  fully  proves  this  by  establishing  this  non-fulfilment, 
which,  moreover,  is  not  disputed,  and  by  bringing  forward  its 
title,  which  is  the  treaty  of  1879  •  •  •  • ; 

"  That  the  Sublime  Porte,  provided  with  the  receipt  regularly 
delivered  to  it  by  the  Imperial  Russian  Government,  has  no  concern 
in  the  allotment  of  the  sums  distributed  or  to  be  distributed  by 
the  said  government  among  its  subjects  entitled  to  indemnity; 
that  this  is  then  a  question  of  a  domestic  nature  of  which  the  Impe- 
rial Ottoman  Government  has  not  to  take  cognizance  " ;  (Russian 
Reply,  pp.  49  and  50). 

Considering  that  the  origin  of  the  claim  arises  from  a  war,  an  in- 
ternational fact  in  the  first  degree ;  that  the  source  of  the  indemnity 
is  not  only  an  international  treaty  but  a  treaty  of  peace  and  the 
agreements  having  for  their  object  the  execution  of  this  treaty  of 
peace ;  that  this  treaty  and  these  agreements  were  between  Russia 
and  Turkey,  settling  between  themselves,  state  to  state,  as  public 
and  sovereign  Powers,  a  question  of  the  law  of  nations ;  that  the 
preliminaries  of  peace  had  regard  to  the  ten  miUion  roubles  allowed 
as  damages  and  interest  to  Russian  subjects  who  were  victims  of 
the  operations  of  war  in  Turkey  to  the  amount  of  the  indemnities 
''which  His  Majesty  the  Emperor  of  Russia  claims  that  the  Sub- 
lime Porte  bound  itself  to  pay  to  him" ;  that  this  character  of  debt 
from  state  to  state  has  been  confirmed  by  the  fact  that  the  claims 
were  to  be  examined  by  a  purely  Russian  commission;  that  the 
Imperial  Russian  Government  has  reserved  complete  control  in  the 
matter  of  allotting,  collecting  and  distributing  the  indemnities^ 
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qu'il  importe  peu  de  savoir  si,  en  theorie,  la  Russie  a  agi  en  vertu 
de  son  droit  de  prot£ger  ses  nationaux  ou  d,  un  autre  titre,  du  mo- 
ment oil  c'est  envers  le  Gouvemement  Imperial  Russe  seul  que  la 
Sublime-Porte  a  pris  ou  a  subi  Tengagement  reclamfi  d'elle ; 

Considerant  que  Texficution  des  engagements  est,  entre  Etats 
comme  entre  particuliers,  le  plus  sAr  commentaire  du  sens  de  ces 
engagements ; 

que,  lors  d'une  tentative  de  Tadministration  Ottomane  des 
Finances  de  percevoir,  en  1885,  sur  une  quittance  donn6e  par 
TAmbassade  de  Russie  k  Constantinople  lors  du  payement  d'un 
acompte,  le  timbre  proportionnel  exige  des  particuliers  par  la 
legislation  ottomane,  la  Russie  a  imm6diatement  proteste  et  soutenu 
„que  la  dette  6tait  contract6e  par  le  Gouvemement  Ottoman 

„vis-i-vis  celui  de  Russie  " et  „non  pas  une  simple  cr6ance 

„de  particuliers  dficoulant  d'lm  engagement  ou  contrat  privfi" 
(Note  verbale  russe  du  15/27  mars  1885,  M6moire  Russe,  annexe  n*'. 
19  page  19) ;  que  la  Sublime-Porte  n'a  pas  insist^,  et  qu'en  fait,  les 
deux  Parties  ont  constamment,  dans  leur  pratique  de  plus  de 
quinze  ans,  agi  comme  si  la  Russie  £tait  la  cr6ancidre  de  la  Turquie  k 
Texclusion  des  indemnitaires  priv6s ; 

que  la  Sublime-Porte  a  pay6  sans  auame  exception  tous  les  verse- 
ments  successifs  sur  la  seule  quittance  de  I'Ambassade  de  Russie 
k  Constantinople  agissant  pour  compte  de  son  Gouvemement ; 

que  la  Sublime-Porte  n'a  jamais  demand^,  lors  des  versements 
d'acomptes,  si  les  bfinfificiaires  existaient  toujours  ou  quels  fitaient 
leurs  ayants-cause  du  moment,  ni  d'aprfe  quelles  normes  les 
acomptes  etaient  rfipartis  entre  eux,  laissant  cette  mission  au  seul 
Gouvemement  Imperial  de  Russie; 

Consid6rant  que  la  Sublime-Porte  pr6tend,  au  fond,  dans  le  litige 
actuel,  pr6cis6ment  fitre  enti^rement  Iib6r6e  par  les  payements 
qu'elle  a,  en  fait,  eflfectu6s  en  dehors  de  toute  participation  des  in- 
demnitaires entre  les  mains  du  seul  Gouvemement  Imperial  de 
Russie  repr6sent6  par  son  ambassade ; 

Par  Ces  Motifs: 
Arrfite 
la  demande  pr^judicidle  est  6cart£^. 
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in  its  capacity  as  sole  creditor ;  that  it  is  of  little  consequence  to 
know  whether,  in  theory,  Russia  has  acted  by  virtue  of  its  right 
to  protect  its  nationals  or  by  some  other  right,  since  it  is  towards 
the  Imperial  Russian  Government  alone  that  the  Sublime  Porte 
assumed  or  undertook  the  obligation  claimed ; 

Whereas  the  fulfilment  of  engagements  is,  between  states,  as 
between  individuals,  the  surest  commentary  on  the  meaning  of 
these  engagements ; 

That,  then  from  an  attempt  of  the  Ottoman  financial  department 
in  1885  to  collect,  upon  a  receipt  given  by  the  Russian  Embassy  at 
Constantinople  for  a  payment  on  account,  the  proportional  stamp- 
tax  required  from  individuals  by  the  Ottoman  law,  Russia  im- 
mediately protested  and  maintained  '*that  the  debt  was  contracted 
by  the  Ottoman  Government  with  that  of  Russia''  ....  and  *'not 
a  simple  debt  between  individuals  arising  from  a  private  engage- 
ment or  contract''  (Russian  note  of  March  15/27,  1885,  Russian 
Memorandima,  Appendix  No.  19,  p.  19) ;  that  the  Sublime  Porte 
did  not  insist,  and  that  in  fact  the  two  parties  have  constantly  in 
practice,  for  more  than  fifteen  years,  acted  as  if  Russia  was  the 
creditor  of  Turkey  to  the  exclusion  of  private  indemnitees ; 

That  the  Sublime  Porte  has  made  without  a  single  exception  all 
the  successive  payments  solely  upon  the  receipt  of  the  Russian  Em- 
bassy at  Constantinople,  acting  in  behalf  of  its  government ; 

That  the  Sublime  Porte  has  never  asked,  at  the  time  of  payments 
on  accoimt,  if  the  beneficiaries  were  still  living  or  who  were  their 
assigns  at  the  time,  nor  according  to  what  rules  the  pajrments  on 
accoimt  were  divided  among  them,  leaving  this  duty  entirely  to  the 
Imperial  Russian  Government ; 

Whereas  the  Sublime  Porte  maintains,  in  the  main,  in  the 
present  litigation,  particularly  that  it  is  fully  released  by  the 
pajrments  which  it  has,  in  fact,  without  any  participation  of 
the  indemnitees,  made  to  the  Imperial  Russian  Govwument  alone 
represented  by  its  Embassy, 

For  These  Reasons 
Decides 
the  prdiminary  request  is  set  aside. 
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Statuant  ensuite 

SvR  Le  Fond 

le  Tribunal  arbitral  a  rendu  la  Sentence  suivante : 


En  Fait 

Dans  le  Protocole  sign6  k  Andrinople  le  19/31  Janvier  1878  et  qui 
a  mis  fin  par  un  armistice  aux  hostilites  entre  la  Russie  et  la  Tur- 
quie,  se  trouve  la  stipulation  suivante : 

„5®.  La  Sublime?-Porte  s'engage  k  dfidommager  la 
,, Russie  des  frais  de  la  guerre  et  des  pertes  qu'elle  a  dd 
„s'imposer.  Le  mode,  soit  pecuniaire,  soit  territorial  ou 
„autre,  de  cette  indemnity  sera  r6gl6  ult6rieurement." 

L'article  19  des  Pr61iminaires  de  paix  sign6s  k  San  Stefano  le 
19  f6vrier/3  mars  1878  est  ainsi  conju : 

„Les  indemnity  de  guerre  et  les  pertes  impos6es  k  la 
„Russie  que  S.  M.  I'Empereur  de  Russie  reclame  et  que  la 
„Sublime- Porte  s'estengag6e  k  lui  rembourser  se  composent 
„de :  a)  900  millions  de  roubles  de  frais  de  guerre  .... 
,,b)  400  millions  de  roubles  de  dommages  inflig6s  au  littoral 
„m6ridional  .  .  .  .  c)  100  millions  de  roubles  de  dommages 
,, causes  au  Caucase  .  .  .  .  d)  dix  millions  de  roubles  de 
^dommages  et  itUirets  aux  sujets  et  institutions  russes  en 
fyTurquie:  total  1400  millions  de  roubles." 

Et  plus  loin :  y,Les  dix  millions  de  roubles  riclamis  comme 
,yindemniti  pour  les  sujets  et  institutions  russes  en  Turquie 
yySeront  pay  is  d  mesure  que  les  reclamations  des  intiresses 
yjSeront  examinees  par  Vambassade  de  Russie  d  Constanti- 
„nople  et  transmises  d  la  Sublime-Porte.^^ 

Au  congrfes  de  Berlin,  k  la  s6ance  du  2  juillet  1878,  protocole 
N°.  II,  il  fut  entendu  que  les  10  millions  de  roubles  dont  il  s'agit  ne 
regardaient  pas  TEurope,  mais  seulement  les  deux  Etats  int6ress6s, 
et  qu'ils  ne  seraient  pas  ins6r6s  dans  le  trait6  entre  les  Puissances 
representees  k  Berlin.  En  cons6quence  la  question  fut  reprise 
directement  entre  la  Russie  et  la  Turquie,  qui  stipul&ent,  dans 
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Deciding  then 

Upon  the  Main  Question 

the  arbitral  tribunal  has  given  the  following  award : 

I 

As  To  Fact 

In  the  protocol  signed  at  Adrianople  January  19/31, 1878,  which 
put  an  end  by  an  armistice  to  hostilities  between  Russia  and 
Turkey,  there  is  the  following  stipulation : 

5.  The  Sublime  Porte  engages  to  indemnify  Russia  for  the  ex- 
pense of  the  war  and  for  the  losses  that  it  has  had  to  bear.  The 
character  of  this  indemnity,  whether  pecuniary,  territorial  or 
other,  will  be  arranged  later. 

Article  19  of  the  preliminaries  of  peace  signed  at  San  Stefano 
February  19/March  3,  1878,  is  thus  stated: 

The  war  indemnities  and  the  losses  borne  by  Russia  which  His 
Majesty  the  Emperor  of  Russia  claims,  and  which  the  Sublime 
Porte  has  engaged  to  pay  to  him,  consist  of:  (a)  900  million 
roubles,  war  expenses  ;...(&)  400  million  roubles,  damages  in- 
flicted upon  the  southern  coast;  ...(c)  100  million  roubles, 
damages  done  in  the  Caucasus ;  ...  (d)  ten  million  roubles ,  dam- 
ages and  interest,  to  Russian  subjects  and  institutions  in  Turkey: 
total  1400  million  roubles. 

And  further  on : 

The  ten  million  roubles  claimed  as  indemnity  for  Russian  subjects 
and  institutions  in  Turkey  shall  be  paid  according  as  the  claims  of 
those  interested  are  examined  by  the  Russian  Embassy  at  Constanti- 
nople and  transmitted  to  the  Sublime  Porte. 

At  the  Congress  of  Berlin,  at  the  session  of  July  2,  1878,  Protocol 
No.  II,  it  was  understood  that  the  ten  million  roubles  in  question  did 
not  concwn  Europe  but  only  the  two  states  interested,  and  that  they 
would  not  be  put  in  the  treaty  between  the  Powers  represented  at 
Berlin.  Consequently  the  question  was  again  taken  up  directly 
between  Russia  and  Turkey,  who  stipulated,  in  the  definitive  treaty 


284  AWARD  OF  TRIBUNAL 

le  traits  d6finitif  de  paix  sign6  k  Constantinople  le  27  Janvier/ 
8  f6vrier  1879,  la  disposition  suivante : 

yjArt,  V.  —  Les  riclamations  des  sujets  et  institutions 
y,russes  en  Turquie  a  titre  dHndemniti  pour  les  dommages 
„subis  pendant  la  guerre  seront  payies  d  mesure  qu^elles 
yjSeront  examinees  par  Varnbassade  de  Russie  d  Constantino- 
„ple  et  transmises  d  la  Sublime-Porte.  La  totaliti  de  ces 
yjriclamations  ne  pourra,  en  aucun  cas,  dSpasser  le  ckijffre 
„de  vingt-six  millions  sept  cent  cinquante  mille  francs,  Le 
„terme  d^une  annie  apres  Vichange  des  ratifications  est  fix6 
,,comme  date  d  partir  de  laquelle  les  riclamations  pourront 
jyitre  presences  d  la  Sublime-Porte y  et  celui  de  deux  ans 

m 

,,comme  date  apres  laquelte  les  reclamations  ne  seront  plus 
,yadmises.^^ 

Le  mfime  jour,  27  janvier/8  Kvrier  1879,  dans  le  Protocole  de 
signature  du  trait6  de  paix,  le  P16nipotentiaire  russe  prince 
Lobanow  d6clara  que  la  somme  de  26,750,000  francs  sp£cifi6e  k 
I'articleV: 

yjconstitue  un  maximum  auquel  la  totalite  des  reclamations 
yyne  pourra  vraisemblablement  jamais  atteindre;  il  ajoute 
„qu^une  commission  ad  hoc  sera  institute  d  Varnbassade  de 
yyRussie  pour  examiner  scrupuleusement  les  reclamations 
„qui  lui  seront  prisenteeSy  et  que,  d* apres  les  instructums  de  son 
yyGouvernement,  un  dilSgui  ottoman  pourra  prendre  part  d 
yyVexamen  de  ces  reclamations.^^ 

Les  ratifications  du  traite  de  paix  ont  6t£  6chang6es  k  Saint- 
Pfitersbourg  le  9/21  ffivrier  1879. 

La  commission  institute  k  I'ambassade  de  Russie  et  compos6e  de 
trois  fonctionnaires  russes  commenja  aussitdt  ses  travaux.  Le 
commissaire  ottoman  s'abstint  g6n6ralement  d'y  prendre  part. 
Le  montant  des  pertes  des  sujets  russes  fut  fix6  par  la  commission  k 
6  millions  186,543  francs.  Elles  furent  successivement  notifi6es  k 
la  Sublime-Porte  entre  le  22  octobre/3  novembre  1880  et  le  29 
janvier/io  ffivrier  1881 ;  leur  montant  ne  fut  pas  contest^  et 
I'ambassade  de  Russie  r6clama  le  payement  en  meme  temps  qu'elle 
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of  peace  signed  at  Contantinople  January  27/February  8,  1879, 
the  following  condition : 

Art.  5.  —  The  claims  of  Russian  subjects  and  institutions  in 
Turkey  to  a  right  to  indemnity  for  damages  suffered  during  the  war 
will  be  paid  so  far  as  they  are  examined  by  the  Russian  Embassy  ai 
Constantinople  and  transmitted  to  the  Sublime  Porte.  The  total 
of  these  claims  shall  in  no  case  exceed  26^7^0^00  francs.  The  end  of 
one  year  after  the  exchange  of  ratificaXions  is  fixed  as  the  date  after 
which  claims  may  be  presented  to  the  Sublime  Porte,  and  the 
end  of  two  years  as  the  date  after  which  claims  will  no  longer  be 
admitted. 


The  same  day,  January  27/February  8,  1879,  in  the  signatory 
protocol  of  the  treaty  of  peace,  the  Russian  plenipotentiary,  Prince 
Lobanow,  declared  that  the  sum  of  26,750,000  francs  specified  in 
Article  V 

constitutes  a  maximum  to  which  the  total  claims  could  probably  never 
reach;  he  adds  that  a  commission  ad  hoc  will  be  set  up  at  the  Russian 
Embassy  to  examine  scrupulously  the  claims  which  are  presented  to 
it,  and  that,  according  to  the  instructions  of  his  government,  an 
Ottoman  delegate  can  take  part  in  the  examination  of  these  claims. 


Ratifications  of  the  treaty  of  peace  were  exchanged  at  St.  Peters- 
burg February  9/21, 1879. 

The  commission  set  up  at  the  Russian  Embassy  and  composed  of 
three  Russian  officials  immediately  began  its  labors.  The  Ottoman 
commissioner  generally  abstained  from  taking  part.  The  amount 
of  the  losses  of  Russian  subjects  was  fixed  by  the  commission  at 
6,186,543  francs.  These  were  successively  commimicated  to  the 
Sublime  Porte  between  October  22/November  3,  1880,  and  January 
29/February  10,  188 1.  The  amount  was  not  contested  and  the 
Russian  Embassy  made  claim  for  the  payment  at  the  same  time  that 
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transmettait  k  la  Sublime-Porte  les  demi^res  decisions  de  la  com- 
mission. 

Le  23  septembre  1881,  Tambassade  transmet  xme  „p6tition"  de 
I'avocat  Rossolato,  ,,mandataire  special  de  plusieurs  sujets  russes" 
ayant  k  toucher  des  indemnit6s,  petition  adress6e  k  I'ambassade  et 
mettant  le  Gouvemement  Ottoman  en  demeure  de  s'entendre  avec 
lui  „dans  un  d61ai  de  huit  jours  k  partir  de  la  signification,  sur  le 
„mode  de  payement,"  declarant  „le  tenir  d'ores  et  d€jk  responsable 
„de  tons  dommages-int6rfits  et  notammejit  des  int6rets  moratoires." 

Par  convention  signee  k  Constantinople  le  2/14  mai  1882,  les  deux 
gouvemements  conviennent,  art.  V,  que  Findemnite  de  guerre, 
dont  le  solde  avait  et6  fix6  k  802,500,000  francs  par  Tart.  IV  du 
trait6  de  paix  de  1879  apr^s  defalcation  de  la  valeur  des  territoires 
c6d6s  par  la  Turquie,  ne  porterait  pas  d'intfirfits  et  serait  pay6e  sous 
forme  de  cent  versements  annuels  de  350,000  livres  turques  soit 
environ  8  miUions  de  francs. 

Le  19  juin/i  er  juillet  1884,  aucune  somme  n'ayant  6t6  vers6e  pour 
les  indemnitaires,  Tambassade  „reclame  formellement  le  payement 
„int£graldesindemnit6squiont  6te  adjug£es  aux sujets ruases  .  .  .; 
„elle  se  verra  obligee,  dans  le  cas  contraire,  k  leur  reconnaltre 
„la  faculty  de  pr6tendre,  outre  le  capital,  k  des  int6r6ts  propor- 
„tionn6s  au  retard  que  subit  le  rSglement  de  leur  cr6ance." 

Le  19  decembre  1884,  la  Sublime-Porte  verse  un  premier  acompte 
de  50,000  livres  turques,  soit  environ  1,150,000  fr. 

En  1885  se  produit  Tunion  de  la  Bulgarie  et  de  la  Roum61ie  orien- 
tale  et  la  guerre  serbo-bulgare.  La  Turquie  ne  paie  aucun  nouvel 
acompte.  Une  note  de  rappel  en  date  de  Janvier  1886  ayant  €t€ 
sans  r6sultat,  I'ambassade  insiste,  le  15/27  ffivrier  1887 ;  elle  trans- 
met  une  „p6tition''  qui  lui  est  parvenue  d'indemnitaires  russes, 
dans  laquelle  ils  tiennent  le  Gouvemement  Ottoman  „reponsable 
„de  ce  surcrolt  de  dommages  qui  r6sulte  pour  eux  du  retard  ap- 
„port6  au  payement  de  leurs  indemnit6s,"  et  Tambassade  ajoute: 
„De  nouveaux  ajoumements  obligeraient  le  Gouvemement  Im- 
,,p6rial  k  r6clamer  en  faveur  de  ses  nationaux  des  int6r6ts  pour  les 
^retards  que  subit  le  r^glement  de  leurs  cr6ances." 
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it  transmitted  to  the  Sublime  Porte  the  final  decisions  of  the  com- 
mission. 

September  23,  188 1,  the  embassy  transmitted  a  "petition"  of 
the  lawyer  Rossolato,  "  special  attorney  for  several  Russian  subjects  " 
entitled  to  receive  indemnities,  a  petition  addressed  to  the  embassy 
and  serving  notice  that  the  Ottoman  Government  should  agree 
with  it  "within  a  period  of  eight  days  from  notification,  as  to  the 
method  of  pa3anent,"  declaring  "that  Government  held  now  and 
henceforth  responsible  for  all  interest  damages,  especially  for  the 
moratory  interest." 

By  a  convention  signed  at  Constantinople  May  2/14,  1882,  the 
two  governments  agreed,  Article  i,  that  the  war  indemnity,  of 
which  the  amoimt  was  fixed  at  802,500,000  francs  by  Article  IV  of 
the  treaty  of  peace  of  1879  after  deducting  the  value  of  the  territory 
ceded  by  Turkey,  should  bear  no  interest  and  should  be  paid  in 
the  form  of  one  hundred  annual  instalments  of  350,000  Turkish 
poimds,  approximately  8,000,000  francs. 

Jime  19/July  I,  1884,  no  sum  having  been  paid  for  the  indemnitees, 
the  embassy  "claims  formally  full  payment  of  the  indemnities 
which  were  adjudged  to  Russian  subjects  .  .  . ;  it  will  be  obliged, 
otherwise,  to  recognize  their  right  to  claim,  besides  the  principal, 
interest  proportional  to  the  delay  that  the  settlement  of  their  claims 
suffers." 

December  19,  1884,  the  Sublime  Porte  made  a  first  payment 
on  account,  of  50,000  Turkish  pounds,  approximately  1,150,000 
francs. 

In  1885  occurred  the  union  of  Bulgaria  and  Eastern  Roumelia 
and  the  Serbo-Bulgarian  war.  Turkey  made  no  further  payment 
on  account.  A  notification  in  January,  1886,  having  been  without 
result,  the  embassy  insisted,  on  February  15/27,  1887;  it  trans- 
mitted a  "petition"  sent  to  it  by  Russian  indemnitees,  in  which 
they  hold  the  Ottoman  Government  "responsible  for  this  increase 
of  damages  which  ensues  to  them  by  the  delay  experienced  in  the 
payment  of  their  indemnities,"  and  the  embassy  adds:  "Further 
postponements  will  force  the  Imperial  Government  to  claim  in 
behalf  of  its  nationals  interest  on  account  of  the  delays  that  the 
settiement  of  their  claims  suffers." 
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Aprfe  des  notes  de  rappel  de  juillet  et  dficembre  1887  demeurees 
sans  effet,  Tambassade  se  plaint  le  26  janvier/7  ffiviier  1888,  de  ce 
que  la  Turquie  ait  paye  diverses  crfiances  post6rieures  anx  obliga- 
tions contract6es  envers  les  indemnitaires  russes.  Elle  rappelle 
que  „les  arri6rfs  se  montent  k  la  somme  d'environ  215,000  livres 
„turques,  un  seul  versement  de  50,000  livres  turques  ayant  6t6 
„fait  sur  le  total  de  265,000  livres  turques  adjug6es  " ;  elle  demande 
done  „d'urgence  .  .  .  que  les  sommes  dues  aux  sujets  russes 
„soient  imm6diatement,  et  avant  tout  autre  payement,  pr61ev6es 
„sur  celles  qui  seront  pay6es  par  X  .  .  .  "  (un  dfibiteur  du  Gou- 
vemement  Imperial  Ottoman). 

Le  22  avril  1889,  la  Turquie  verse  un  second  acompte  de  50,000 
livres. 

Le  31  d6cembre  1890/12  Janvier  1891,  I'ambassade,  constatan.t 
qu'il  a  €t6  pay6  seulement  100,000  livres  sur  un  total  de  265,000, 
6crit  k  la  Sublime-Porte  que  le  retard  apportfi  au  rfiglement  de 
cette  crfiance  fait  subir  des  pertes  tou  jours  croissantes  aux  nationaux 
russes ;  elle  croit  done  devoir  prier  la  Sublime-Porte  „de  provoquer 
„des  ordres  imm6diats  k  qui  de  droit  pour  que  la  somme  due  .  .  .  soit 
„pay6e  sans  retard,  aiissi  bien  que  les  intirets  Ugaux  au  sujet  des- 
„quels  [Fambassade]  a  eu  Thonneur  de  prfivenir  la  Sublime-Porte 
„par  note  du  15/27  f6vrier  1887." 

En  aoAt  1 89 1  nouveau  rappel.  En  octobre/novembre  1892, 
Tambassade  6crit  „que  cela  ne  pent  durer  indefiniment  ainsi" ;  que 
„les  instances  des  sujets  russes  deviennent  de  plus  en  plus  pres- 
„santes,"  que  „rambassade  a  le  devoir  de  s'en  faire  avec  energie 
„rinterprete,  .  .  .  qu'il  s'agit  li  d'une  obligation  indiscutable  et 
„d'un  devoir  international  k  remplir  ....,"  que  „le  Gouveme- 
„ment  Ottoman  ne  saurait  plus  invoquer  pour  s*y  soustraire  Tfitat 
„pr6caire  de  ses  finances,"  et  conclut  en  demandant  im  „prompt  et 
„d6finitif  rfeglement  de  la  cr6ance  .  .  .  ." 

Le  2/14  avril  1893,  un  troisifime  versement  de  75,000  livres  turques 
est  effectufi^  la  Sublime-Porte,  en  donnant  avis  de  ce  payement  dfe 
le  27  mars,  ajoute  que,  pour  le  reliquat,  la  moiti£  en  sera  inscrite 
au  budget  courant  et  Tautre  moiti6  au  budget  prochain ;  „la  ques- 
„tion  ainsi  r£gl6e  met  heureusement  fin  aux  incidents  auxquels 
„elle  avait  donn6  lieu."    La  Porte  espdre  dds  lors  que  I'ambassade 
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After  the  notification  of  July  and  December,  1887,  remained  with- 
out effect,  the  embassy  complained  on  January  26/February  7, 
1888,  that  Turkey  has  paid  various  debts  incurred  subsequent  to 
its  obligations  to  Russian  indemnitees.  It  recalled  that  ^*  the  arrears 
amount  to  the  sum  of  about  215,000  Turkish  pounds,  a  single  pay- 
ment of  50,000  Turkish  pounds  having  been  made  on  a  total  of 
265,000  Turkish  pounds  awarded " ;  it  then  requested  *' urgently 
.  .  .  that  the  sums  due  Russian  subjects  be  immediately,  and  be- 
fore every  other  pa3anent,  deducted  from  the  amount  paid  by 
X  ..."  (a  debtor  of  the  Imperial  Ottoman  Government). 

April  22,  1889,  Turkey  made  a  second  pa3anent,  on  account,  of 
50,000  pounds. 

December  31,  1890/January  12,  1891,  the  embassy,  stating  that 
it  has  been  paid  only  100,000  pounds  on  a  total  of  265,000,  wrote 
to  the  Sublime  Porte  that  the  delay  experienced  in  the  settlement  of 
this  debt  caused  the  Russian  nationals  to  suffer  continually  increas- 
ing losses ;  it  believes,  therefore,  that  it  ought  to  request  the  Sublime 
Porte  "to  authorize  immediate  orders  to  the  proper  person  so  that 
the  sum  due  .  .  .  may  be  paid  without  delay,  as  well  as  the  legal 
interest  in  regard  to  which  (the  embassy)  had  the  honor  of  notify- 
ing the  Sublime  Porte  by  note  of  February  15/27,  1887." 

In  August,  189 1,  a  further  notification  was  sent.  In  October/ 
November,  1892,  the  embassy  wrote  "that  affairs  cannot  continue 
indefinitely  thus,"  that  "the  requests  of  Russian  subjects  are  be- 
coming more  and  more  pressing,"  that  "the  embassy  is  obliged  to 
act  energetically  as  their  representative,  .  .  .  that  it  is  a  question 
of  an  indisputable  obligation  and  an  international  duty  to  be  per- 
formed .  .  . ",  that  "the  Ottoman  Government  can  no  longer 
plead  for  excusing  itself  the  precarious  state  of  its  finances,"  and 
concluded  by  demanding  a  "prompt  and  final  settlement  of  the 
debt." 

April  2/14, 1893,  a  third  instalment  of  75,000  Turkish  po\mds  was 
paid ;  the  Sublime  Porte,  in  giving  notice  of  this  pajrment  on  March 
27,  adds  that,  as  to  the  balance,  half  of  it  will  be  included  in  the 
current  budget  and  the  other  half  in  the  next  budget ;  "  the  question 
thus  settled  brings  happily  an  end  to  the  incidents  to  which  it  had 
given  rise."    The  Porte  hoped,  therefore,  that  the  embassy  would 
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voudra  bien,  dans  ses  sentiments  d'amiti6  sincere  k  l'6gard  de  la 
Txirquie,  accepter  dfifinitivement  le  monopole  du  tumWki  i  Tinstar 
des  autres  Puissances. 

A  cette  occasion,  et  en  rappelant  que  le  Gbuvemement  Imp6rial 
Russe  ,,s'est  tou jours  montr£  amical  et  condUant  dans  toutes  les 
„affaires  touchant  aux  interfits  financiers  de  FEmpire  ottoman/* 
I'ambassade  prend  acte  le  30  du  m£me  mois  des  dispositions  an- 
nonc£es  en  vue  du  payement  et  consent  k  ce  que  les  Russes  f aisant 
en  Turquie  le  commerce  des  tumb6ki  soient  soumis  au  regime 
nouvellement  cr66. 

Un  an  plus  tard,  le  23  mai/4  juin  1894,  n'ayant  re^u  aucun 
versement  nouveau,  Tambassadeur,  aprfes  avoir  constat6  la  non- 
execution  de  „rarrangement''  auquel  il  avait  „consenti  afin  de 
„faciliter  au  Gouvemement  Ottoman  Taccomplissement  de  son 
„obligation,"  se  declare  ,, place  dans  Timpossibilitfi  d'accepter  des 
„promesses,  des  arrangements  ou  des  atermoiements  ultfirieurs,"  et 
,,oblig£  d'insister  pour  qt^  la  totaliU  du  reliquai  dd  aux  sujets  russes, 
y,qui  monte  d  91.000  livres  turques,  soit,  sans  plus  de  retard,  vers6 
yyk  I'ambassade  .  .  .  De  recentes  operations  financidres  viennent 
„de  mettre  k  la  disposition  [de  la  Sublime-Porte]  des  sommes  im- 
„portantes.'' 

Le  27  octobre  de  la  mfime  ann6e  1894,  un  versement  de  50.000 
livres  turques  est  eflfectu6,  et  la  Sublime-Porte  6crit,  d€}k  le  3  du 
m^me  mois,  k  I'ambassade :  „Quant  au  reliquat  de  41  mille  livres 
„turques,  la  Banque  Ottomane  en  garantira  le  payement  dans  le 
„cours  de  I'exercice  prochain." 

En  1896,  une  correspondance  est  6cliang6e  entre  la  Sublime-Porte 
et  I'ambassade  sur  la  question  de  savoir  si  les  revenus  sur  lesquels 
la  Banque  Ottomane  devait  pr61ever  le  reliquat  ne  sont  pas  d6ji 
engages  k  la  Russie  pour  le  payement  de  I'indemnit^  de  guerre  pro- 
prement  dite  ou  si  la  partie  de  ces  revenus  sup6rieure  k  I'annuitfe 
affectfie  k  rinde;amit6  de  guerre  ne  pent  pas  fitre  employee  k  I'in- 
demnisation  des  sujets  russes  victimes  des  6v6nements  de  1877/8. 
Au  cours  de  cette  correspondance,  la  Sublime-Porte  indique,  dans 
les  notes  qu'elle  adresse  k  Pambassade  les  11  f6vrier  et  28  mai  1896, 
que  le  reliquat  dd  s'616ve  a  la  somme  de  43.978  livres  turques. 

De  1895  k  1899,  de  graves  6v6nements  survenus  en  Asie-Mineure 
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be  willing,  in  its  sentiments  of  sincere  friendship  towards  Turkey, 
to  accept  definitively  the  Pumbiki  monopoly,  in  the  manner  of  the 
other  Powers. 

On  this  occasion,  and  recalling  that  the  Imperial  Russian  Govern- 
ment ''has  always  shown  itself  friendly  and  conciliating  in  all  its 
affairs  pertaining  to  the  financial  interests  of  the  Ottoman  Empire," 
the  embassy  on  the  30th  of  the  same  month  took  advantage  of  the 
terms  announced  for  the  payment,  and  consented  that  Russians 
engaged  in  the  tumhiki  trade  in  Turkey  should  be  under  the  newly 
created  arrangement. 

A  year  later.  May  23 /June  4,  1894,  not  having  received  any 
further  instalment,  the  ambassador,  after  having  stated  the  non- 
performance of  the  "arrangement"  to  which  he  had  "consented  in 
order  to  facilitate  the  fulfilment  of  its  obligation  by  the  Ottoman 
Government,"  declared  himself  "placed  where  he  is  unable  to  ac- 
cept further  promises,  arrangements  or  accommodations,"  and, 
"obliged  to  insist  that  the  total  of  the  balance  due  to  Russian  subjects, 
which  amounts  to  gifioo  Turkish  pounds,  be,  without  further  delay, 
paid  to  the  embassy.  ...  By  recent  financial  operations  there  has 
just  been  placed  at  the  disposal  (of  the  Sublime  Porte)  large  sums." 

October  27  of  the  same  year,  1894,  an  instalment  of  50,000 
Turkish  pounds  was  paid,  and  the  Sublime  Porte  wrote,  as  early 
as  the  third  of  the  same  month,  to  the  embassy :  "As  to  the  balance 
of  41,000  Turkish  pounds,  the  Ottoman  Bank  will  guarantee  pay- 
ment duly  from  the  next  receipts." 

In  1896,  correspondence  took  place  between  the  Sublime 
Porte  and  the  embassy  on  the  question  whether  the  revenues  from 
which  the  Ottoman  Bank  was  to  deduct  the  balance  were  not  already 
pledged  to  Russia  for  pajrment  of  the  war  indemnity,  properly  so 
called,  or  whether  that  portion  of  the  revenues  above  the  annuity 
appropriated  for  the  war  indemnity  could  not  be  used  as  indemnity 
for  Russian  subjects  victims  of  the  events  of  1877-8.  In  the  course 
of  this  correspondence,  the  Sublime  Porte  pointed  out,  in  the 
notes  which  it  addressed  to  the  embassy  on  February  11  and  May  28, 
1896,  that  the  balance  due  amounted  to  the  sum  of  43,978  Turkish 
pounds. 

From  1895  to  1899,  serious  events  occurred  in  Asia  Minor  oblig- 
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obligent  la  Tnrquie  a  provoquer  un  moratoire  en  faveur  de  la 
Banque  Ottomane  sur  sa  demande;  rinsurrection  des  Druses, 
celle  de  la  Crfite  qui  est  suivie  de  la  guerre  turco-grecque  de  1897,  des 
insurrections  en  Mac6doine  am^nent  k  diverses  reprises  la  Turquie  k 
mobiliser  des  troupes  et  mfime  des  arm6es. 

Pendant  trois  ans,  aucime  correspondance  n'est  6chang6e,  et, 
lorsqu'elle  reprend,  la  Sublime-Plorte  indique  de  nouveau  le  chiffre 
de  43.978  livres  turques,  comme  le  montant  du  reliquat  des  indem- 
nit6s,  dans  les  notes  qu'elle  adresse  k  Tambassade  les  19  juillet  1899 
et  5  juillet  1900.  A  son  tour,  Tambassade,  dans  ses  notes  des  25 
avril/8  mai  1900  et  3/16  mars  1901,  indique  le  mfime  chiffre  mais  se 
plaint  de  ce  que  les  ordres  donn6s  dans  diverses  provinces  „pour 
„le  payement  des  43.978  livres  turques,  montant  du  reliquat  de 
„rindemnit6  due  aux  sujets  russes,*'  n'ont  pas  6t6  suivis  d'effet,  et 
„de  ce  que  la  Banque  Ottomane  n'a  rien  verse ;  elle  prie  instamment 
„la  Sublime-Porte  de  voidoir  bien  donner  k  qui  de  droit  des  ordres 
„cat6gbriques  pour  le  payement,  sans  plus  de  retard,  des  sommes 
„susmentionn6es. " 

Aprfes  qu'en  mai  1901  la  Sublime-Porte  eut  annonc6  que  le  D6- 
partement  des  Finances  avait  6t6  invite  k  r6gler  dans  le  courant  du 
mois  le  reliquat  de  Tindemnitfi,  la  Banque  Ottomane  avisait  enfin, 
les  24  f6vrier  et  26  mai  1902,  Tambassade  de  Russie  qu'elle  avait 
regu  et  tenait  k  la  disposition  de  Tambassade  42,438  livres  turques 
sur  le  reliquat  de  43.978  livres. 

L'embassade,  en  accusant  deux  mois  plus  tard  r6ception  de  cet 
envoi  k  la  Sublime-Porte  le  23  juin/6  juillet  1902,  faisait  observer 
„que  le  Gouvemement  Imperial  Ottoman  a  mis  plus  de  vingt  ans 
„pour  s'acquitter,  et  imparfaitement  encore,  d'une  dette  dont  le 
„rdglement  Ltnm6diat  s'imposait  k  tous  les  points  de  vue,  un  solde 
»dc  1539  livres  turques  restant  tou jours  impay6.  Se  r6f6rant,  par 
„cons6quent,  k  ses  notes  des  23  septembre  1881,  15/27  Kvrier  1887 
„et  31  d6cembre  1890/12  Janvier  1891  au  sujet  des  int6r6ts  a  courir 
„sur  la  dite  cr6ance,  restee  si  longtemps  en  souffrance"  Tambassade 
transmet  une  requete  par  laquelle  les  indemnitaires  reclament,  en 
substance,  des  int6rfits  composes  k  12  %  depuis  le  ler  Janvier  1881 
jusqu'au  15  mars  1887,  et  k  9%  depuis  cette  date,  k  laquelle  le 
taux  de  I'int^rdt  16gal  a  6t6  abaiss6  par  une  loi  ottomane.    La 
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ing  Turkey  to  urge  an  extension  in  behalf  of  the  Ottoman  Bank, 
at  its  request ;  the  insurrection  of  the  Druses,  that  in  Crete  which 
was  followed  by  the  Graeco-Turkish  war  of  1897,  insurrections  in 
Macedonia,  caused  Turkey  repeatedly  to  mobilize  troops  and  even 
armies. 

For  three  years  no  correspondence  took  place  and  when  it  was 
resumed  the  Sublime  Porte  again  specified  the  sum  of  43,978 
Turkish  pounds  as  the  amoimt  of  the  balance  of  the  indemnities  in 
notes  which  it  addressed  to  the  embassy  Jidy  19,  1899,  and  July  5, 
1900.  On  its  side,  the  embassy,  in  its  notes  of  April  25/May  8, 
1900,  and  March  3/16,  1901,  specified  the  same  sum,  but  com- 
plained that  the  orders  given  in  various  provinces  "for  the  pay- 
ment of  the  43,978  Turkish  pounds,  the  amount  of  the  balance  of 
the  indemnity  due  Russian  subjects,"  have  not  been  of  any  effect, 
and  that  the  Ottoman  Bank  has  paid  nothing;  it  "requests 
urgently  the  Sublime  Porte  kindly  to  give  to  the  proper  person 
definite  orders  for  the  payment,  without  further  delay,  of  the 
above-mentioned  sums." 

In  May,  1901,  after  the  Sublime  Porte  had  announced  that  the 
Department  of  Finance  had  been  pressed  to  settle  the  balance  of 
the  indemnity  during  the  course  of  the  month,  the  Ottoman  Bank 
at  last  advised  the  Russian  Embassy  on  February  24  and  May  26, 
1902,  that  it  had  received  and  was  holding  at  the  order  of  the  em- 
bassy 42,438  Turkish  pounds  on  the  balance  of  43,978  pounds. 

The  embassy  in  acknowledging  receipt  of  this  notice  two  months 
later,  June  23/July  6,  1902,  to  the  Sublime  Porte  observed,  "that 
the  Imperial  Ottoman  Government  has  taken  more  than  twenty 
years  to  discharge,  and  then  incompletely,  a  debt  the  immediate 
settlement  of  which  was  required  from  every  point  of  view,  a  bal- 
ance of  1,539  Turkish  pounds  still  remaining  unpaid.  Referring, 
therefore,  to  its  notes  of  September  23,  1881,  February  15/27,  1887, 
and  December  31,  1890/  January  12,  189 1,  on  the  matter  of  interest 
to  run  on  the  said  debt,  remaining  so  long  in  suspense,"  the  em- 
bassy transmitted  a  petition  by  which  the  indemnitees  claim, 
in  substance,  interest  compounded  at  12%  from  January  i,  1 881,  to 
March  15,  1887,  and  at  9%  from  that  date,  at  which  the  legal 
rate  of  interest  was  reduced  by  an  Ottoman  law.    The  sum  claimed 
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somme  r£clam6e  par  les  signataires  s'6Ievait  k  line  vingtaine  de 
millions  de  francs  au  printemps  de  1902  pour  nn  capital  primitif  de 
6,200,000  francs  environ.  La  note  se  terminait  comme  suit: 
„L'ambassade  imp6riale  se  platt  k  croire  que  la  Sublime-Porte 
„n'li£sitera  pas  k  reconnaltre  en  prindpe  le  bien  fond6  de  la  r6clama- 
,,tion  expos6e  dans  cette  requite ;  dans  le  cas  pourtant  od  la  Sub- 
„lime-Porte  trouverait  des  objections  k  soulever  contre  le  montant 
,,de  la  somme  r6clam£e  par  les  sujets  russes,  I'ambassade  imperiale 
„ne  verrait  pas  d'inconv6nients  k  d6f6rer  Texamen  des  details  k 
,,une  commission  composee  de  d616gu£s  Russes  et  Ottomans." 

La  Sublime-Porte  r6pond  le  17  de  ce  meme  mois  de  juillet  1902 
que  Tart.  V  du  Trait6  de  paix  de  1879  et  le  protocole  de  mfime 
date  ne  stipulent  pas  d'inter^ts  et  qu'^  la  lumiSre  des  n6gociations 
diplomatiques  qui  ont  eu  lieu  k  ce  sujet,  elle  etait  loin  de  s'attendre 
k  voir  formuler  au  dernier  moment  de  la  part  des  indemnitaires  de 
telles  demandes,  dont  Teffet  serait  de  rouvrir  une  question  qui  se 
trouvait  heureusement  terminfie.  L'ambassade  rfiplique  le  3/16 
fevrier  1903  en  insistant  „sur  le  payement  des  dommages-int6r6ts 
,, reclames  par  ses  ressortissants.  II  n'y  a  que  le  montant  de  ces 
„dommages  qui  pourrait  faire  Tobjet  d'une  enqufite."  —  Sur  une 
note  de  rappel  en  date  du  2/15  aofit  1903,  la  Sublime-Porte  repond 
le  4  mai  1904  en  maintenant  sa  maniSre  de  voir  et  en  se  declarant 
toutefois  dispos6e  k  d6f6rer  la  question  k  un  arbitrage  k  La  Hay  e  dans 
le  cas  od  Ton  insisterait  sur  la  reclamation. 

Au  bout  de  quatre  ans,  Tambassade  accepte  cette  suggestion  par 
note  du  19  mars/ier  avril  1908. 

Le  compromis  d'arbitrage  aet6  signfi  k  Constantinople  le  22 
juillet/4  aoflt  1910. 

Quant  au  petit  solde  de  1539  livres  turques,  il  avait  6te  mis  par  la 

Banque  Ottomane  en  d6cembre  1902  k  la  disposition  de  l'ambassade 

de  Russie  qui  Ta  refuse  et  il  demeure  consigtife  k  la  disposition  de 

l'ambassade. 

II 

En  Droit 

I.  Le  Gouvemement  Imp6rial  de  Russie  base  sa  demande  sur  „la 
„responsabilit6  des  Etats  pour  inex^cution  de  dettes  pecimiaires" ; 
cette  responsabilite  implique,  selon  lui,  „robligation  de  payer  des 
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by  the  signers  amounted  to  some  twenty  million  francs  in  the  spring 
of  1902  on  an  original  principal  of  about  6,200,000  francs.  The 
note  concluded  as  follows : 

The  Imperial  Embassy  is  pleased  to  believe  that  the  Sublime  Porte  will  not 
hesitate  to  recognize  in  principle  the  just  ground  for  the  claim  set  forth  in  this 
petition;  in  case,  however,  the  Sublime  Porte  should  find  objections  to  raise 
against  the  amount  of  the  sum  claimed  by  the  Russian  subjects,  the  Imperial 
Embassy  would  see  no  inconvenience  in  referring  the  examination  of  the  details 
to  a  conmiission  composed  of  Russian  and  Ottoman  delegates. 

The  Sublime  Porte  replied  on  the  17  th  of  the  same  month,  July, 
1902,  that  Article  V  of  the  treaty  of  peace  of  1879  ^.nd  the  protocol 
of  the  same  date  do  not  provide  for  interest,  and  that  in  the  light 
of  the  diplomatic  negotiations  which  have  taken  place  on  the  subject, 
it  was  far  from  expecting  to  see  at  the  last  moment  such  demands 
advanced  by  the  indemnitees,  the  effect  of  which  would  be  to  reopen 
a  question  which  was  happily  closed.  The  embassy  replied  on 
February  3/16,  1903,  insisting  "upon  payment  of  the  interest- 
damages  claimed  by  its  subjects.  It  was  only  the  amount  of  the 
damages  which  could  be  a  matter  for  investigation."  To  a  notifi- 
cation dated  August  2/15,  1903,  the  Sublime  Porte  replied  May  4, 
1904,  maintaining  its  point  of  view  and  declaring  itself,  however, 
disposed  to  submit  the  question  to  arbitration  at  The  Hague,  in 
case  there  should  be  insistence  upon  the  claim : 

At  the  end  of  four  years  the  embassy  accepted  this  suggestion  by 
a  note  of  March  19-April  i,  1908. 

The  compromis  of  arbitration  was  signed  at  Constantinople 
July  22/August  4,  1910. 

As  to  the  small  sum  of  1,539  Turkish  poimds,  it  was,  in  December, 
1902  placed  by  the  Ottoman  Bank  at  the  order  of  the  Russian  Em- 
bassy, which  refused  it,  and  it  remains  deposited  at  the  order  of 
the  embassy. 

II 

As  TO  Law 

I.  The  Imperial  Russian  Government  bases  its  demand  upon 
*'the  responsibility  of  states  for  the  non-pa3anent  of  pecuniary 
debts" ;  this  responsibility  implies,  according  to  it,  "the  obligation 
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„dommages-int£r6ts  et  sp^cialement  les  interfits  des  sommes  in- 
,  ydilment  retenues  " ;  ,  ,robligation  de  payer  des  intfirtts  moratoires 
est  ,,la  manifestation  pratique,  en  mati^e  de  dettes  d'argent, 
de  la  responsabilitfi  des  Etats  (R6plique  Russe,  pp.  27  et  51). 
,La  m6connaissance  de  ces  principes  serait  aussi  contraire  k  la 
,notion  m^me  du  droit  des  gens  que  dangereuse  pour  la  securit6 
,des  relations  pacifiques ;  en  eflFet,  en  declarant  TEtat  d6biteur  ir- 
,responsable  du  d61ai  qu'il  inflige  k  son  cr6ancier,  on  Im  reconnaf* 
,trait,  par  1^  mfeme,  la  libertfi  de  n'6couter  que  son  caprice  pour 
,s'ex6cuter;  ...  on  obligerait,  d'autre  part,  TEtat  cr6ancier  k 
,recourir  k  la  violence  contre  une  semblable  pretention  .  .  ,  et  k 
,ne  rien  attendre  d'un  pr^tendu  droit  des  gens  manifestement 
,incapable  d'assurer  le  respect  de  la  parole  donnfie."  (Mfimoire 
Russe,p.  29). 

En  d'autres  termes,  et  toujours  dans  Topinion  du  Gouveme- 
ment  Imperial  de  Russie,  „il  ne  s'agit  nuUement  id  d'int£r6ts 
„conventionnels,  c'est-4-dire n6s d'une stipulation particulifire  .  .  ." 
mais  ^I'obligation  incombant  au  Gouvemement  Imperial  Ottoman 
9,de  payer  des  int£r£ts  moratoires  est  n£e  du  retard  k  ez6cuter, 
„c'est-4-dire  de  I'inex^cution  partielle  du  Trait6  de  paix ;  cette 
,,obligation  est  bien  n£e,  il  est  vrai,  k  Toccasion  du  traits  de  1879, 
9,mais  elle  provient  ex  post  facto  d'une  cause  nouvelle  et  accidentelle, 
y,qui  est  la  faute  de  la  Sublime*Porte  k  rempUr  ses  engagements 
y,comme  elle  s'y  fitait  obligfie."  (M£moire  Russe,  p.  29 ;  R^plique 
Russe,  pp.  22  et  27.) 

2.  Le  Gouvemement  Imperial  Ottoman,  tout  en  admettant  en 
termes  explicites  le  prindpe  g6n6ral  de  la  responsabilit£  des  Etats  k 
raison  de  rinex6cution  de  leurs  engagements  (Contre-Rfiplique, 
p.  29,  No.  286  Note  et  p.  52,  No.  358),  soutient,  au  contraire, 
qu'en  droit  international  public,  des  int6r6ts  moratoires  n'existent 
pas  „sans  stipulation  expresse"  (Contre*M£moire  Ottoman,  p.  31, 
No.  83,  et  p.  34,  No.  9s) ;  qu'un  Etat  „n'est  pas  un  dfibiteur  comme 
„un  autre"  (Ibidem,  p.  33,  No.  90),  et  que,  sans  songer  4  soutenir 
„qu'aucune  rigle  observable  entre  particuliers  ne  puisse  fitre  ap- 
„pliqu6e  entre  Etats"  (Contre-Rfiplique  Ottomane,  p.  26,  No.  275), 
on  doit  tenir  compte  de  la  situation  sui  generis  de  I'Etat  puissance 
publique;  que  diverses  legislations  (par  ezeimple  la  loi  fran^aise 
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to  pay  interest-damages  and  especially  interest  on  sums  unduly 
withheld  " ;  **  the  obligation  to  pay  moratory  interest "  is  ''practical 
proof,  in  the  matter  of  money  debts,"  of  the  responsibility  of  states 
(Russian  Reply,  pp.  27  and  51).  "The  disregard  of  these  principles 
would  be  as  contrary  to  the  notion  even  of  the  law  of  nations  as 
dangerous  to  the  safety  of  peaceful  relations ;  in  fact,  by  declaring  a 
debtor  state  not  liable  for  the  delay  which  it  causes  its  creditor, 
there  would  be  recognized,  in  that  very  way,  the  liberty  of  heeding 
only  its  own  caprice  in  paying ;  ...  it  would  oblige,  on  the  other 
hand,  the  creditor  state  to  resort  to  violence  against  such  a  pre- 
sumption. .  .  and  to  expect  nothing  from  a  pretended  law  of 
nations  manifestly  incapable  of  assuring  regard  for  a  pledged  word.'* 
(Russian  Case,  p.  29.) 

In  other  words,  and  still  in  the  opinion  of  the  Imperial  Russian 
Government,  ''it  is  not  at  all  a  question  here  of  conventional 
interest,  that  is  to  say,  arising  from  a  particular  stipulation  .  .  .  " 
but  "  the  obligation  resting  on  the  Imperial  Ottoman  Government 
to  pay  moratory  interest  arises  from  the  delay  in  pa3anent,  that  is 
to  say,  from  the  partial  non-fulfilment  of  the  treaty  of  peace; 
this  obligation  arose  indeed,  it  is  true,  at  the  time  of  the  treaty  of 
1879,  but  it  proceeds  ex  post  facto  from  a  new  and  accidental  cause, 
which  is  the  failure  of  the  Sublime  Porte  to  fulfill  obligations  whereto 
it  had  pledged  itself."  (Russian  Case,  p.  29 ;  Russian  Reply,  pp.  22 
and  27.) 

2.  The  Imperial  Ottoman  Government,  while  admitting  in  explicit 
terms  the  general  principle  of  the  responsibility  of  states  on  accotmt 
of  the  non-fulfilment  of  their  engagements  (Coimter- Reply,  p.  29, 
No.  286,  note,  and  p.  52,  No.  358),  maintains,  on  the  contrary, 
that  in  public  international  law  moratory  interest  does  not  exist 
**  without  express  stipulation"  (Ottoman  Coimter-Case,  p.  31,  No. 
83,  and  p.  34,  No.  95) ;  that  a  state  "is  not  a  debtor  like  another" 
(ibid.,  p.  33,  No.  90),  and  that,  without  presuming  to  maintain 
''that  no  principle  observable  between  individuals  can  be  applied 
between  states"  (Ottoman  Counter-Reply,  p.  26,  No.  275),  there 
must  be  taken  into  account  the  position  sui  geitem  of  the  state  public 
Power ;  that  various  legislative  acts  (for  example,  the  French  law 
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de  1 83 1  qui  institue  une  prescription  extinctive  de  cinq  ans  pour 
les  dettes  de  TEtat,  le  droit  romain  qui  pose  le  principe  ,jFiscu5  ex 
suis  contractibus  usuras  non  da/,"  Lex  17,  paragr.  5,  Digeste  22,  i) 
reconnaissent  i  TEtat  d6biteur  une  situation  privilegiee  (Contre- 
Memoire  Ottoman,  p.  33,  No.  92) ;  qu'en  admettant  contre  un 
Etat  une  obligation  implicite,  non  expressfiment  stipulee,  en  6ten- 
dant  par  exemple  ^  un  Etat  debiteur  les  regies  de  la  mise  en  de- 
meure  et  ses  effets  en  droit  priv6,  on  rendrait  cet  Etat  „d6biteur 
„dans  une  mesure  plus  forte  qu'il  ne  Taurait  voulu,  risquerait  de 
„compromettre  la  vie  politique  de  TEtat,  de  nuire  k  ses  interfits 
„primordiaux,  de  bouleverser  son  budget,  de  rempfecher  de  se 
„d6fendre  contre  une  insurrection  ou  contre  Tfitranger."  (Contre- 
M6moire  Ottoman,  p.  33,  No.  91.) 

Eventuellement  et  pour  le  cas  oii  une  responsabilitfi  devrait  lui 
incomber,  le  Gouvemement  Imp6rial  Ottoman  conclut  i  ce  que 
cette  responsabilit^  consiste  imiquement  en  interfets  moratoires  et 
cela  seulement  d,  partir  d'une  mise  en  demeure  reconnue  reguliere. 
(Contre  Rfiplique  Ottomane,  pp.  71  et  suivantes,  Nos.  410  et 
suivants.) 

II  oppose  en  outre  les  exceptions  de  la  chose  jug6e,  de  la  force 
majeure,  du  caractfere  de  libfiralitfi  des  indemnit6s,  et  de  la  renoncia- 
tion  tacite  ou  expresse  de  la  Russie  au  benefice  de  la  mise  en  demeure. 

3.  Les  rapports  de  droit  qui  font  Tobjet  du  present  litige  fitant 
intervenus  entre  Etats  Pmssances  publiques  sujets  du  droit  inter- 
national et  ces  rapports  rentrant  dans  le  domaine  du  droit  public, 
h  droit  applicable  est  le  droit  international  public  soit  droit  des  gens 
et  les  Parties  sont  avec  raison  d'accord  sur  ce  point.  (M6moire 
Russe  p.  32  ;  Contre-M6moire  Ottoman  numeros  47  k  54,  p.  18-20; 
R6plique  Russe  p.  18;  Coiitre-Replique  Ottomane  p.  17  numfiros 
244  et  245.) 

4.  La  demande  du  Gouvemement  Imperial  de  Russie  est  fond6e 
sur  le  principe  g6n6ral  de  la  responsabilitfi  des  Etats,  h.  Tappui 
duquel  il  a  invoque  un  grand  nombre  de  sentences  arbitrales. 

La  Sublime-Porte,  sans  contester  ce  principe  general,  prfitend 
6cliapper  i  son  application  en  afl&rmant  le  droit  des  Etats  i  une 
situation  exceptionnelle  et  privilegiee  dans  le  cas  special  de  la  re- 
sponsabilit6  en  matiere  de  dettes  d'argent. 
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of  183 1,  which  establishes  an  outlawry  prescription  of  five  years 
for  state  debts;  the  Roman  law  which  lays  down  the  principle 
'^Fiscus  ex  suis  contractihus  usuras  non  dat,'^  Lex  17,  paragr.  5, 
Digest  22,  i)  admit  for  the  debtor  state  a  privileged  position 
(Ottoman  Coimter-Case,  p.  33,  No.  92) ;  that  in  admitting  against  a 
state  an  implied  obligation,  not  expressly  stipulated,  in  extending, 
for  example,  to  a  debtor  state  the  principles  of  a  suit  for  payment 
and  its  effect  in  private  law,  this  state  would  be  made  a  **  debtor  to  a 
degree  greater  than  it  would  have  desired,  would  risk  compromising 
the  political  life  of  the  state,  by  injuring  its  vital  interests,  over- 
turning its  budget,  by  preventing  it  from  defending  itself  against  an 
insurrection  or  against  an  alien."  (Ottoman  Counter-Case,  p.  33, 
No.  91.) 

Contingently  and  in  case  responsibility  should  rest  upon  it,  the 
Imperial  Ottoman  Government  concludes  that  this  responsibility 
consists  solely  in  moratory  interest,  and  that  only  from  the  regularly 
recognized  suit  for  pa3anent.  (Ottoman  Counter- Reply,  pp.  ji  et 
seq.,  Nos.  410,  et  seq,) 

It  presents,  on  the  other  hand,  the  exceptions  of  res  judicata^ 
of  farce  majeure,  of  the  gift  character  of  the  indemnities,  and  of 
the  tacit  or  express  renimciation  by  Russia  of  the  benefit  of  the  de- 
mand for  pa}anent. 

3.  The  bearings  of  law  which  form  the  object  of  the  present  liti- 
gation, occurring  between  states  as  public  p)Owers  subject  to  inter- 
national law,  and  these  bearings  being  within  the  province  of  public 
law,  the  law  applicable  is  pubUc  international  law,  or  the  law  of 
nations,  and  the  parties  are  rightly  in  accord  upon  this  point. 
{Russian  Case,  p.  32;  Ottoman  Counter-Case,  Nos.  47  to  54, 
pp.  18-20;  Russian  Reply,  p.  18;  Ottoman  Coimter-Reply,  p.  17, 
Nos.  244  and  245.) 

4.  The  demand  of  the  Imperial  Russian-  Government  is  foimded 
on  the  general  principle  of  the  responsibility  of  states,  in  support 
of  which  it  has  cited  a  large  number  of  arbitral  awards. 

The  Sublime  Porte,  without  den5dng  this  general  principle,  claims 
to  escape  its  application  by  asserting  the  right  of  states  to  an  ex- 
ceptional and  privileged  position  in  the  special  case  of  responsibility 
in  the  matter  of  money  debts. 
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EUe  declare  mop6rants  la  plupart  des  prficddents  arbitraux  in- 
voqu6s,  comme  ne  s'appliquant  pas  k  cette  cat6gorie  sp^dale. 

Le  Gouvemement  Imp6rial  Ottoman  fait  observer,  k  I'appui 
de  sa  manifire  de  voir,  qu'en  doctrine,  on  distingue  des  responsa- 
bilitfis  diverses  selon  leur  origine  et  selon  leur  6tendue.  Ces  nuances 
se  rattachent  surtout  k  la  th6orie  des  responsabilites  en  Droit 
romain  et  dans  les  legislations  inspir^es  du  Droit  romain.  Les 
M6moires  Ottomans  rappellent  les  distinctions  suivantes  dont 
que;lques>unes  sont  classiques:  Les  responsabilites  sont  d'abord 
divis6es  en  deux  categories,  suivant  qu'elles  ont  pour  cause  \m  d61it 
ou  quasi- d6Kt  (responsabilit6  dfilictuelle)  ou  un  contrat  (responsa- 
bilite  contractuelle).  —  Parmi  les  responsabilites  contractuelles, 
on  distingue  encore  suivant  qu'il  s'agit  d'obligations  ayant  pour 
objet  une  prestation  quelconque  autre  qu'une  somme  d'argent 
ou  suivant  qu*il  s'agit  de  prestations  d^un  caract&re  exdusivement 
pecuniaire,  d'une  dette  d'argent  proprement  dite.  Ces  diverses 
categories  de  responsabilites  ne  sont  pas  appredees  en  droit  dvil 
d'une  mani^re  absolument  identique,  les  drconstances  necessaires 
k  la  naissance  de  la  responsabilite  ainsi  que  ses  consequences  etant 
variables.  —  Tandis  qu'en  matiSre  de  responsabilites  deiictuelles 
aucune  formalite  quelconque  n'est  necessaire,  en  matiSre  contrac- 
tuelle il  faut  toujours  une  mise  en  demeure.  Tandis  qu'en 
matiSre  d'obligations  ayant  pour  objet  ime  prestation  autre  qu'une 
somme  d'argent  comme  d'ailleUrs  en  matiSre  deiictuelle,  la  repara- 
tion du  dommage  est  complete  {liAcrum  cessans  et  damnum  emergens), 
cette  reparation,  en  matiSre  de  dettes  d'argent,  est  restreinte 
forfaitairement  a\ix  interSts  de  la  somme  due,  lesquels  ne  courront 
qu'lL  partir  de  la  mise  en  demeure.  Les  dommages^nlSrits  sont 
appeies  compensaknres  quand  ils  sont  la  compensation  du  dom- 
mage resultant  d'un  deiit  ou  de  Tinexecution  d'une  obligation.  lis 
sont  appeies  dommages-intSr&s  marataires^  bien  qu'ils  representent 
encore  ime  compensation,  lorsqu'ils  sont  la  consequence  d'lm  retard 
dans  Texecution  d'une  obligation.  —  Les  auteurs  enfin  appellent 
interits  maratoires  les  interfits  forfaitairement  alloues  en  cas  de 
retard  dans  le  payement  de  dettes  d'argent,  les  distinguant  ainsi 
d'autres  interfits  ajoutes,  parfois,  pour  fixer  le  montant  total  d'lme 
indemnite,  k  revaluation  en  argent  d'un  dommage,  ces  demiers 
etant  appeies  intlrels  compensatoires. 
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It  declares  not  in  point  the  majority  of  the  arbitral  precedents 
dted,  as  they  do  not  apply  to  this  special  category. 

The  Imperial  Ottoman  Government  observes,  in  support  of  its 
point  of  view,  that  in  theory  there  is  a  distinction  between  various 
responsibilities,  according  to  their  origin  and  according  to  their 
extent.  These  differences  are  connected  especially  with  the  theory 
of  responsibilities  in  the  Roman  law  and  in  systems  of  law  inspired 
by  the  Roman  law.  The  Ottoman  Case  calls  up  the  following  dis- 
tinctions, some  of  which  are  classic;  Responsibilities  are,  in  the 
first  place,  divided  into  two  categories,  according  as  they  arise  from 
dejict  or  from  a  quasi-delict  (responsabilit6  d^lictuelle),  or  from  a 
contract  (responsabilit6  contractuelle).  Among  contractual  re- 
sponsibilities there  is  a  further  distinction,  according  as  it  is  a 
question  of  obligations  concerning  a  prestation  of  some  kind  other 
than  a  sum  of  money,  or  according  as  it  is  a  question  of  prestations 
of  a  purely  pecuniary  nature,  of  a  money  debt  properly  so  called. 
These  different  categories  of  responsibilities  are  not  considered 
in  dvil  law  in  a  manner  absolutely  the  same,  the  drciunstances 
necessary  to  give  rise  to  the  responsibility  as  well  as  its  consequences 
being  variable.  While  in  the  matter  of  responsibilities  for  delicts 
no  formality  whatever  is  necessary,  in  the  matter  of  contractual 
responsibilities  a  demand  in  due  form  is  always  essential.  While 
in  the  matter  of  obligations  regarding  a  prestation  other  than  a 
simi  of  money,  as  besides  in  the  matter  of  delicts,  the  reparation 
for  the  damage  is  complete  {lucrum  cessans  and  damnum  emergens), 
this  reparation,  in  the  matter  of  money  debts,  is  restricted  legally 
to  interest  on  the  sum  due,  which  interest  nms  only  from  the  de- 
mand in  due  form.  The  interest-damages  are  called  compensatory, 
when  they  are  compensation  for  damage  resulting  from  delict  or 
from  the  non-fulfilment  of  an  obligation.  They  are  called  moratory 
interest-damages  though  they  still  represent  compensation,  when 
they  are  the  consequence  of  delay  in  the  fulfilment  of  an  obligation. 
Finally,  writers  call  moratory  interest  interest  legally  allowed  in 
case  of  delay  in  the  payment  of  money  debts,  thus  distinguishing 
this  from  other  interest  added,  sometimes  to  fix  the  total  amount 
of  an  indemnity,  to  the  money  valuation  of  damages,  this  last 
being  called  compensatory  interest. 
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Ces  distinctions  du  droit  civil  s'expliquent :  En  matifire  de  re- 
sponsabilit6  contractuelle  en  effet,  on  est  en  droit  d'exiger  d'nn 
co-contractant  une  diligence  dont  la  victime  d'un  d^lit  impr6vu 
ne  saurait  fitre  tenue.  —  En  matifire  de  dettes  d'argent,  la  difficnltfi 
d'6valuer  les  cons6quences  de  la  demeure  explique  qu'on  ait  fix6  for- 
faitairement  le  montant  du  dommage. 

La  th^se  du  Gouvemement  Imperial  Ottoman  consiste  k  soutenir 
qu'en  droit  international  public,  la  responsabilit6  sp6ciale  consistant 
au  payement  d'int^rfits  moratoires  en  cas  de  retard  dans  le  rfegle- 
ment  d'une  dette  d'argent  liquide  n'existe  pas  pour  un  Etat  debiteur. 
La  Sublime-Porte  ne  conteste  pas  la  responsabilit£  des  Etats  s'il 
s'agit  de  dommages-intfirfits  compensatoires,  ni  des  int6r6ts  pouvant 
rentrer  dans  le  calcul  de  ces  dommages-int6r6ts  compensatoires. 
La  responsabilite  que  la  Sublime-Porte  decline,  c'est  celle  pouvant 
resulter,  sous  forme  d'int6r6ts  de  retard  ou  moratoires  au  sens  re- 
streint,  du  retard  dans  Texficution  d'une  obligation  pficuniaire. 

II  importe  de  rechercher  si  ces  denominations  varices,  ces  appella- 
tions cr66es  par  les  conmientateurs,  correspondent  k  des  differences 
intrinseques  dans  la  nature  mdme  du  droit,  k  des  differences  dans 
Tessence  jxiridique  de  la  notion  de  responsabilit6.  —  Le  tribtmal 
est  d'avis  que  tous  les  dommages-intfirfits  sont  tou jours  la  reparation, 
la  compensation  d'une  faute.  A  ce  point  de  vue,  tous  les  dom- 
mages-intfirfits  sont  compensatoires,  peu  importe  le  nom  qu'on  leur 
donne.  Les  int^r^ts  forfaitaires  allou^s  au  cr6ander  d'une  somme 
d'argent  k  partir  de  la  mise  en  demeure  sont  la  compensation 
forfaitaire  de  la  faute  du  d6biteur  en  retard  exactement  comme  les 
dommages-int6rgts  ou  les  interfits  allou6s  en  cas  de  d^lit,  de  quasi- 
d61it  ou  d'inexficution  d'une  obligation  de  faire,  sont  la  compensa- 
tion du  prejudice  subi  par  le  crfiancier,  la  reprfisentatioij  en  argent  de 
la  responsabilite  du  dfebiteur  f  autif .  —  Exag^rer  leg  consequences  des 
distinctions  faites  en  droit  civil  dans  la  responsabilite  se  16gitimerait 
d'autant  moins  qu'il  se  dessine,  dans  plusieurs  legislations  rficentes, 
une  tendance  k  att6nuer  ouk  supprimer  lesadoucissements  apportfis 
par  le  Droit  romain  et  ses  d6riv6s  k  la  responsabilite  en  matifire  de 
dettes  d'argent.  —  II  est  certain  en  effet  que  toutes  les  f  antes,  quelle 
qu'en  sojt  Torigine,  finissent  par  6tre  fivaluees  en  argent  et  trans- 
formees  en  obligation  de  payer ;  elles  aboutissent  toutes,  ou  peuvent 
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These  distinctions  in  civil  law  explain  themselves :  In  the  matter 
of  contractual  responsibility  in  effect,  one  is  right  in  requiring 
of  the  other  contracting  party  a  promptness  to  which  the  victim  of 
an  unforeseen  delict  could  not  be  held.  In  the  matter  of  money 
debts,  the  difficulty  of  estimating  the  consequences  of  the  demand 
explains  why  the  amount  of  the  damages  has  been  fixed  legally. 

The  case  of  the  Imperial  Ottoman  Government  consists  in 
maintaining  that  in  public  international  law,  special  responsibility, 
consisting  in  the  payment  of  moratory  interest  in  case  of  delay  in 
the  settlement  of  a  debt  in  ready  money,  does  not  exist  for  a  debtor 
state.  The  Sublime  Porte  does  not  deny  the  responsibility  of 
states  if  it  is  a  question  of  compensatory  interest-damages,  or  of 
interest  that  might  enter  into  the  calculation  of  these  compensatory 
interest-damages.  The  responsibility  which  the  Sublime  Porte 
repudiates  is  that  which  may  result,  in  the  form  of  interest  for  delay 
or  moratory  interest  in  the  strict  sense,  from  delay  in  the  fulfilment 
of  a  peamiary  obligation. 

It  is  important  to  find  out  whether  these  various  terms,  these 
apellations  invented  by  the  commentators,  correspond  to  intrinsic 
differences  in  the  very  nature  of  law,  to  differences  essentially  jurid- 
ical in  the  conception  of  responsibility.  —  The  tribimal  is  of  the 
opinion  that  interest-damages  are  always  reparation,  compensa- 
tion for  default.  From  this  point  of  view  all  interest-damages 
are  compensatory,  no  matter  what  name  they  may  be  given. 
Legal  interest  allowed  a  creditor  for  a  siun  of  money  from 
the  date  of  the  demand  for  payment  is  the  legal  compensation  for 
the  default  of  a  debtor  in  arrears  exactly  as  interest-damages  or 
interest  allowed  in  case  of  delict,  of  a  quasi-delict  or  the 
non-fulfilment  of  an  obligation  are  compensation  for  the  injury 
suffered  by  the  creditor,  the  money  value  of  the  responsibility  of 
the  delinquent  debtor.  —  To  exaggerate  the  consequences  of  distinc- 
tions made  in  civil-law  in  responsibility  is  the  less  admissible  because 
there  appears  in  much  recent  legislation  a  tendency  lo  lessen  or 
abolish  the  mitigation  admitted  by  the  Roman  law  and  its  deriva- 
tives as  to  responsibility  in  the  matter  of  money  debts.  —  It  is 
certain,  indeed,  that  all  liability,  whatever  may  be  its  origin,  is 
finally  estimated  in  money  and  transformed  into  obligation  to  pay ; 
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aboutir,  en  demiire  analyse,  k  une  dette  d'argent.  —  II  n'est 
done  pas  possible  au  tribunal  d'apercevoir  des  differences  essentielles 
entre  les  diverses  responsabilit^s.  Identiques  dans  leur  origine, 
la  faute,  elles  sont  les  m£mes  dans  leurs  consequences,  la  reparation 
en  argent. 

Le  Tribunal  est  done  de  Tavis  que  le  prindpe  general  de  la  respon- 
sabilite  des  Etats  implique  ime  responsabilite  sp^dale  en  marine  de 
retard  dans  le  payement  d'une  dette  d'argent,  k  moins  d'6tablir 
Texistence  d'une  coutume  intemationale  contraire. 

Le  Gouvemement  Imperial  de  Russie  et  la  Sublime-Porte  ont  ap- 
porte  au  debat  \me  s^rie  de  sentences  arbitrales  qui  ont  admis, 
affirme  et  consacre  le  prindpe  de  la  responsabilite  des  Etats.  La 
Sublime^Porte  considSre  comme  inop^rantes  la  presque  totalit6  de 
ces  sentences  et  ^limine  m£me  celles  dans  lesquelles  I'arbitre  a 
express6ment  allou6  Tintfirfit  de  sommes  d'argent.  Le  Gouveme- 
ment Imperial  Ottoman  est  d'avis  qu'il  s'agit  1^  d'int6r6ts  compen- 
satoires  et  il  les  6carte  comme  sans  application  dans  le  litige  actuel. 
Le  Tribunal,  pour  les  motifs  indiqu6s  plus  haut,  est  au  contraire 
de  Tavis  qu'il  n'existe  pas  de  raisons  pour  ne  pas  s'inspirer  de 
la  grande  analogie  qui  existe  entre  les  diverses  formes  de  la  respon- 
sabilite;  cette  analogie  apparatt  comme  particulidrement  6troite 
entre  les  intirits  dits  moratoires  et  les  intuits  dits  compensatoires ; 
I'analogie  paralt  complete  entre  allocation  d'int6r£ts  k  partir  d'lme 
certaine  date  k  I'occasion  de  revaluation  de  la  responsabilite  en 
capital,  et  I'allocation  d'interets  sur  un  capital  fixe  par  convention 
et  demeure  impaye  par  un  debiteur  en  f  ante.  La  seule  difference  est 
que,  dans  un  des  cas,  les  interets  sont  alloues  par  le  juge  puisque  la 
dette  n'etait  pas  exigible  et  que  dans  I'autre  le  montant  de  la 
dette  etait  fixe  par  convention  et  que  les  interets  deviennent  exigibles 
automatiquement  en  cas  de  mise  en  demeure. 

Pour  infirmer  cette  analogie  tr^  etroite,  il  faudrait  que  la  Sublime- 
Porte  pdt  etablir  I'existence  d'lme  coutume,  de  precedents  d'apr^s 
le^uels  des  interets  moratoires  au  sens  restreint  du  mot  auraient  ete 
refuses  en  tani  quHnUrSts  tnoratoireSy  I'eilxistence  d'lme  coutume 
derogeant,  en  matiSre  de  dette  pecuniaire,  aux  regies  generales 
de  la  responsabilite.  —  Le  Tribimal  est  d'avis  que  cette  preuve. 
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it  all  ends,  or  can  end,  in  the  last  analysis,  in  a  money  debt.  —  It 
is  not  possible  for  the  tribunal,  therefore,  to  perceive  essential  dif- 
ferences between  various  responsibilities.  Identical  in  their  origin, 
the  default,  they  are  the  same  in  their  consequences,  reparation 
in  money. 

The  tribimal  is,  therefore,  of  the  opinion  that  the  general  principle 
of  the  responsibility  of  states  implies  a  special  responsibility  in  the 
matter  of  delay  in  the  payment  of  a  money  debt,  unless  the  existence 
of  a  contrary  international  custom  is  established. 

The  Imperial  Russian  Government  and  the  Sublime  Porte 
have  introduced  into  their  pleadings  a  series  of  arbitral  awards, 
which  have  admitted,  affirmed  and  sanctioned  the  principle  of  re- 
sponsibility of  states.  The  Sublime  Porte  considers  as  inapplicable 
nearly  all  of  these  awards,  and  eliminates  even  those  in  which  the 
arbitrator  has  expressly  allowed  interest  on  sums  of  money.  The 
Imperial  Ottoman  Government  is  of  the  opinion  that  it  is  there  a 
question  of  compensatory  interest  and  sets  them  aside  as  without 
bearing  on  the  present  litigation.  The  tribimal,  for  the  reasons  in- 
dicated above,  is,  on  the  contrary,  of  the  opinion  that  there  is  no 
reason  for  disregarding  the  strong  analogy  which  exists  between 
the  different  forms  of  responsibility ;  this  analogy  appears  partic- 
idarly  close  between  interest  called  moratory  and  interest  called 
compensatory;  the  analogy  appears  complete  between  the  allow- 
ance of  interest  from  a  certain  date  estimating  the  responsibility 
in  money,  and  the  allowance  of  interest  on  the  principal  determined 
by  agreement  and  remaining  unpaid  by  a  debtor  in  default.  The 
only  difference  is  that,  in  one  case,  the  interest  is  allowed  by  the 
judge,  since  the  debt  was  not  demandable,  and  that  in  the  other 
the  amoimt  of  the  debt  was  determined  by  agreement  and  the  in- 
terest becomes  exigible  automatically  in  case  of  due  demand  for 
payment. 

To  weaken  this  close  analogy,  it  would  be  necessary  for  the 
Sublime  Porte  to  prove  the  existence  of  a  custom,  of  precedents 
in  accordance  with  which  moratory  interest  in  the  strict  sense 
of  the  word  has  been  refused  because  it  was  moratory  interest,  the 
existence  of  a  custom  derogatory,  in  the  matter  of  a  money  debt, 
to  the  general  principles  of  responsibility.  —  The  tribunal  is  of  the 
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non  seulement  n'a  pas  €t€  f  aite,  mais  que  le  Gouvernement  Imperial 
Russe  a  pu  se  pr^valoir,  au  contraire,  de  plusieurs  sentences  arbi- 
trales  dans  lesquelles  des  int6r6ts  moratoires  ont  £t6,  parfois  il 
est  vrai  avec  des  nuances  et  dans  une  mesure  discutables,  allou^s  il 
des  Etats  {Mexique-Vinizuela,  2  octobre  1903,  M^moire  Russe,  p.  28 
et  note  5 ;  Contre-Mfimoire  Ottoman,  p.  38,  N°.  107 ;  Colombie- 
Italic,  9  avril  1904,  R6plique  Russe,  p.  28  et  note  7;  Contre- 
R6plique  Ottomane,  p.  58,  N®.  368 ;  EUUs-Unis-ChoctawSy  R6plique 
Russe,  p.  29;  Contre-R6plique  Ottomane,  p.  59,  N°.  369.  EMs^ 
UniS'Vinizuela,  5  d^cembre  1885,  R6plique  Russe  p.  28  et  note  5). 
II  y  a  lieu  d'ajouter  ^  ces  cas  la  sentence  rendue  le  2  juillet  1881  par 
S.  M.  TEmpereur  d'Autriche  dans  Taffaire  de  la  Mosquitia,  en  ce 
sens  que  Tarbitre  n'a  nullement  refus£  des  int6r6ts  moratoires 
comme  tels,  mais  a  simplement  prononc£  que  I'allocation  du  capital 
ayant  le  caractSre  d'une  liberality,  cela  excluait,  dans  la  pens6e 
de  Tarbitre,  des  int6r6ts  de  retard  (R6plique  Russe,  p.  28,  note  4 ; 
Contre-R6plique  Ottomane,  p.  55,  N®.  365,  note). 

II  reste  k  examiner  si  la  Sublime-Porte  est  f ond6e  k  soutenir  qu'un 
Etat  n'est  pas  un  d6biteur  comme  \m  autre,  qu'il  ne  peut  fitre 
„debiteur  dans  ime  mesure  plus  forte  qu'il  ne  Taurait  voulu,''  et 
qu'en  Im  imposant  des  obligations  qu'il  n'a  pas  stipulees,  par 
exemple  les  responsabilitfis  d'xm  d6biteur  priv6,  on  risquerait  de 
compromettre  ses  finances  et  mfime  son  existence  politique. 

Dis  rinstant  oii  le  Tribunal  a  admis  que  les  diverses  responsa- 
bilit6s  des  Etats  ne  se  distinguent  pas  les  unes  des  autres  par  des 
differences  essentielles,  que  toutes  se  resolvent  ou  peuvent  finir  pas 
se  rfisoudre  dans  le  payement  d'une  sonmie  d'argent,  et  que  la 
coutume  international  et  les  pr6c6dents  concordent  avec  ces 
principes,  il  faut  en  conclure  que  la  responsabilit6  des  Etats  ne 
saurait  6tre  ni6e  ou  admise  qu'enti^rement  et  non  pour  partie; 
il  neserait  dfis  lors  pas  possible  au  tribunal  de  la  declarer  inapplicable 
en  matifere  de  dettes  d'argent  sans  6tendre  cette  inapplicability 
k  toutes  les  autres  categories  de  responsabilit6s. 

Si  un  Etat  est  condamn6  k  des  dommages-inter^ts  compensatoires 
d'un  d^lit  ou  de  I'inexficution  d'lme  obligation,  il  est,  encore  plus 
que  dans  le  cas  de  retard  dans  le  payement  d'une  dette  d'argent 
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opinion  that  such  proof  not  only  has  not  been  offered,  but  that 
the  Imperial  Russian  Government  has  been  able  to  strengthen  its 
case  on  the  contrary,  by  several  arbitral  awards  in  which  moratory 
interest  has  been  allowed  to  states,  in  some  cases,  it  is  true,  with 
shades  of  difference,  and  to  a  certain  extent  debatable  {Mexico- 
Venezuela,  October  2,  1903,  Russian  Case,  p.  28  and  note  5 ;  Otto- 
man Counter-Case,  p.  38,  No.  107 ;  Colombia-Italy,  April  9,  1904, 
Russian  Reply,  p.  28  and  note  7 ;  Ottoman  Coimter-Reply,  p.  58, 
No.  368 ;  United  States-Choctaws,  Russian  Reply,  p.  29 ;  Ottoman 
Counter-Reply,  p.  59,  No.  369 ;  United  States-Venezuela,  December 
5,  1885,  Russian  Reply,  p.  28  and  note  5).  There  should  be  added 
to  these  cases  the  award  rendered  on  July  2,  1881,  by  His  Majesty 
the  £mp>eror  of  Austria  in  the  Mosquito  affair,  in  the  sense  that 
the  arbitrator  did  not  at  all  refuse  moratory  interest  as  such,  but 
simply  declared  that  the  allowance  of  the  principal  being  in  the 
nature  of  a  donation,  this,  in  the  judgment  of  the  arbitrator,  ex- 
cluded interest  for  deferred  payment  (Russian  Reply,  p.  28,  note  4 ; 
Ottoman  Counter-Reply,  p.  55,  No.  365,  note). 

It  remains  to  examine  whether  the  Sublime  Porte  has  ground 
for  maintaining  that  a  state  is  not  a  debtor  as  an  other,  that  it  can- 
not be  a  "  debtor  to  a  greater  degree  than  it  may  have  wished,'* 
and  that  to  impose  upon  it  obligations  which  it  has  not  stipulated, 
for  example  the  responsibilities  of  a  private  debtor,  would  risk 
compromising  its  finances  and  even  its  political  existence. 

When  the  tribimal  has  admitted  that  the  various  responsibilities 
of  states  are  not  distinguished  from  each  other  by  essential  differ- 
ences, that  all  resolve  themselves  or  finally  may  be  resolved  into 
the  payment  of  a  sum  of  money,  and  that  international  custom  and 
precedents  accord  with  these  principles,  it  must  be  concluded 
that  the  responsibility  of  states  can  be  denied  or  admitted  only  in  *^ 
its  entirety  and  not  in  part ;  it  would  not  then  be  possible  for  the  tri- 
bunal to  declare  this  inapplicable  in  the  matter  of  money  debts 
without  extending  this  inapphcability  to  all  the  other- categories  of 
responsibilities. 

If  a  state  is  condemned  to  compensatory  interest  damages  be- 
cause of  a  delict  or  for  the  non-fulfilment  of  an  obligation,  it  is  even 
more  still,  in  case  of  delay  in  the  payment  of  a  conventional  money 
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conventionnelle,  d6biteur  dans  line  mesure  qu'il  n'aurait  pas  stipuI6e 
volontairement.  —  Quant  aux  consequences  de  ces  responsabilit6s 
pour  les  finances  de  TEtat  d6biteur,  elles  peuvent  6txe  au  moins 
aussi  graves,  sinon  davantage,  s'il  s'agit  des  dommages-inter^ts 
appeles  compensatoires  par  la  Sublime-Porte,  que  s'il  s'agit  des 
simples  inter^ts  moratoires  au  sens  restreint  du  mot.  Pour  peu 
d'ailleurs  que  la  responsabilit6  mette  en  p6ril  Texistence  de  TEtat, 
elle  constituerait  \m  cas  de  force  majeure  qui  pourrait  fitre  invoqufi 
en  droit  international  public  aussi  bien  que  par  un  d6biteur  priv6. 

Le  Tribunal  est  done  d'avis  que  la  Sublitne-Poriey  qui  a  accepU 
explicitement  le  principe  de  la  responsabilitS  des  EkUs,  n^esi  pas 
fondle  d  demander  une  exception  d  cetie  responsabiliU  en  matiere  de 
dettes  d^argent,  en  invoquant  sa  qualiii  de  Puissance  publique  et  les 
consiquences  politiques  etfinancieres  de  cette  responsabilitS. 

5.  Pour  etablir  en  quoi  consiste  cette  responsabilit^  sp6dale  in- 
combant  k  I'Etat  d6biteur  d'une  dette  conventionnelle  liquide  et 
exigible,  il  convient  maintenant  de  rechercher,  en  proc6dant  par 
analogie  comme  Tont  fait  les  sentences  arbitrales  invoqu6es,  les 
prindpes  g^n^raux  de  droit  public  et  priv6  en  cette  matidre,  tant 
au  point  de  vue  de  Tfitendue  de  cette  responsabilitfi  qu'4  celui  des 
exceptions  opposables. 

Les  legislations  privies  des  Etats  faisant  partie  du  concert  euro- 
p6en  admettent  toutes,  comme  le  faisait  autrefois  le  Droit  romain, 
I'obligation  de  payer  au  moins  des  int^rfits  de  retard  k  titre  d'indem- 
nit6  forfaitaire  lorsqu'il  s'agit  de  Tinex^cution  d'une  obligation 
consistant  dans  le  payement  d'lme  somme  d'argent  fix^e  conven- 
tionnellement,  liquide  et  exigible,  et  cela  au  moins  k  partir  de  la 
mise  en  demeure  du  dfibiteur.  —  Quelques  legislations  vont  plus 
loin  et  considSrent  que  le  debiteur  est  dej&  en  demeure  dis  la  date 
de  recheance  ou  encore  admettent  la  reparation  complete  des 
dommages  au  lieu  des  simples  interfits  forfaitaires. 

Si  la  plupart  des  legislations  ont,  k  I'exemple  du  Droit  romain, 
exige  ime  mise  en  demeure  expresse,  c'est  que  le  creander  est  en 
faute  de  son  cdte  par  manque  de  diligence  tant  qu'il  ne  reclame  pas 
le  payement  d'lme  somme  liquide  et  exigible. 

Le  Gouyemement  Imperial  Russe  (Memoire,  p.  32)  admet  lui- 
meme,  en  faveur  de  la  necessite  d'une  mise  en  demeure,  qu'en 
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debt,  a  debtor  to  a  degree  which  it  may  not  have  volmitarily 
stipulated.  —  As  to  the  consequences  of  these  responsibilities 
upon  the  finances  of  a  debtor  state,  they  might  at  least  be  just  as 
serious,  if  not  more  so,  if  it  were  a  question  of  interest  damages 
called  compensatory  by  the  Sublime  Porte,  as  when  it  is  a  question 
of  simple  moratory  interest  in  the  strict  sense  of  the  word.  More- 
over, however  little  the  responsibility  places  in  peril  the  existence 
of  the  state,  it  would  constitute  a  case  ol  force  majeure  which  could 
be  pleaded  in  public  international  law  as  well  as  by  a  private  debtor. 

The  tribunal  is,  therefore ,  of  the  opinion  thai  the  Sublime  Porte, 
which  has  explicitly  accepted  the  principle  of  the  responsibility  of  states, 
has  no  ground  for  demanding  an  exception  to  this  tesponsibility  in 
the  matter  of  money  debts  by  pleading  its  character  of  public  Power  and 
the  political  and  financial  consequences  of  this  responsibility. 

5-  To  determine  in  what  this  special  responsibility,  resting  upon  a 
state  owing  a  conventional  debt  due  and  demandable,  consists, 
it  is  now  expedient  to  examine,  proceeding  by  analogy  as  was  done 
in  the  arbitral  awards  cited,  the  general  principles  of  public  and 
private  law  in  this  matter,  as  much  from  the  point  of  view  of  the 
extent  of  this  responsibility  as  of  the  exceptions  which  may  be 
opposed. 

The  private  legislation  of  the  states  forming  the  European  concert 
alike  admits,  as  did  formerly  the  Roman  law,  the  obligation  to  pay 
at  least  interest  for  delayed  payments  on  the  ground  of  legal  in- 
denmity  when  it  is  a  question  of  the  non-fulfilment  of  an  obligation 
consisting  in  the  payment  of  a  sum  of  money  fixed  by  convention, 
due  and  demandable,  and  that  at  least  from  the  date  of  the  demand 
made  upon  the  debtor.  Some  legislation  goes  farther  and  considers 
that  the  debtor  is  already  in  default  from  the  date  of  maturity,  or 
even  allows  complete  reparation  for  damages  instead  of  simple  legal 
interest. 

If  most  legislation  has,  according  to  the  example  of  the  Roman 
Law,  required  an  express  demand  for  payment,  it  is  because  the 
creditor  is  at  fault  on  his  part  for  lack  of  diligence  inasmuch  as  he 
does  not  demand  payment  of  a  sum  due  and  exigible. 

The  Imperial  Russian  Government  (Case,  p.  32)  itself  allows, 
in  favor  of  the  necessity  of  a  demand  for  payment,  that,  in  equity,  it 
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6quit6,  il  peut  convenir  „de  ne  pas  prendre  par  surprise  un  Etat 
,yd6biteur  passible  d'int6r£ts  moratoires,  alors  qu'aucun  avertisse- 
„ment  ne  Ta  rappel6  k  Tobservation  de  ses  engagements."  Les 
auteurs  (p.  ex.  Heffter,  Droit  international  de  V Europe,  paragr.  94)^ 
font  observer  que,  lors  de  „rex6cution  d'un  traitfi  public,  il  faut 
„proc6der  avec  moderation  et  avec  6quit6,  d'aprte  la  maxime 
^  „qu'on  doit  traiter  les  autres  comme  on  voudrait  fitre  trait6  soi- 
„m£me.  II  faut,  en  consequence,  accorder  des  d61ais  convenables^ 
„afin  que  la  partie  oblig6e  subisse  le  moins  de  prejudice  possible. 
„L'oblig6  peut  attendre  la  mise  en  demeure  du  cr6ancier  avant 
„d'£tre  responable  du  retard,  s'il  ne  s'agit  pas  de  prestations 
„dont  rex^cution  est  rattach6e  d'une  manidre  expresse  k  \me  6poque 
„d6termin6e."  Voir  aussi  Merignhac  Traite  de  Varhitrage  internet 
tionaly  Paris  1895,  p.  290, 

D'assez  nombreuses  sentences  arbitrales  Internationales  ont 
admis,  mfime  lorsqu'il  s'agissait  de  dommages-intirets  moratoires, 
qu'il  n'y  avait  pas  lieu  de  les  faire  courir  tou jours  dfes  la  date  du  fait 
dommageable  (Etats-Unis  contre  VinSzuela,  Orinoco,  sentence  de 
la  Haye  du  25  octobre  1910  protocoles  p.  59,  Etats-Unis  contre  CkUi^ 
15  mai  1863  sentence  de  S.  M.  le  Roi  des  Beiges  L6opold  I,  Lafon- 
taine,  Pasicrisie  p.  36  colonne  2  et  p.  37  colonne  i,  AUemagne 
contre  V6nSzuela,  Arrangement  du  7  mai  1903,  Ralston  &  Doyle, 
Venezuelan  Arbitrations,  Washington  1904  p.  520  i  523,  Etats-Unis 
contre  V6nizueta  5  d6cembre  1885,  Moore,  Digest  of  International 
Arbitrations  p.  3545  et  p.  3567  Vol.  4,  etc.  etc.). 

II  n'y  a  done  pas  lieu,  et  il  serait  contraire  k  Tequitfi  de  prfisumer 
imeresponsabilite  deFEtat  d6biteurplusrigoureuse  quecelle  impos6e 
au  d6biteur  priv6  dans  \m  grand  nombre  de  legislations  europ6ennes. 
L'equite  exige,  comme  Tindique  la  doctrine,  et  comme  le  Gouveme- 
ment  Imperial  Russe  Tadmet  lui-mfime,  qu'il  y  ait  eu  avertissement, 
mise  en  demeure  adressee  au  debiteur  d'lme  somme  ne  portant  pas 
d'interets.  Les  memes  motifs  redament  que  la  mise  en  demeure 
mentionne  expressement  les  interfits,  et  concourent  k  faire  ecarter 
une  responsabilite  depassant  les  simples  interdts  forf aitaires. 

II  resulte  de  la  correspondance  produite  que  le  Gouvemement 
Imperial  Russe  a  expressement  et  en  termes  absolument  catego- 
riques,  reclame  de  la  Sublime-Porte  le  payement  du  capital  et  „des 
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may  be  adyisable  "  not  to  take  by  surprise  a  debtor  state  liable  to 
moratory  interest,  since  no  notice  had  reminded  it  to  observe  its 
engagements."  Writers  (for  example,  Heffter,  Droit  InUrnational 
de  P Europe y  paragraph  94)  say  that,  in  "  the  execution  of  a  public 
treaty,  it  is  necessary  to  proceed  with  moderation  and  equity, 
according  to  the  maxim  that  we  must  treat  others  as  we  wish  to  be 
treated  ourselves.  It  is  necessary,  therefore,  to  grant  reasonable 
extensions,  so  that  the  obligated  party  may  suffer  the  least  possible 
injury.  The  obligated  party  may  await  the  creditor's  demand  for 
payment  before  becoming  responsible  for  delay,  provided  it  is  not 
a  question  of  prestations  of  which  the  performance  is  stipulated 
in  a  definite  manner  for  a  fixed  time."  See  also  Merignhac,  TraitS 
de  V arbitrage  itUernational,  Paris,  1895,  p.  290. 

A  considerable  niunber  of  international  arbitral  awards  have 
admitted  that,  even  when  it  is  a  question  of  moratory  interest- 
damages  for  deferred  payments,  there  is  no  occasion  to  have  it 
always  nm  from  the  date  pf  the  damageable  fact  (United  States  v. 
Venezuela,  Orinoco,  Hague  award  of  October  25,  1910,  protocols, 
p.  59;  United  States  v.  Chile,  May  15,  1863,  award  of  His  Majesty 
the  King  of  the  Belgians  Leopold  I,  Lafontaine,  Pasicrisie,  p.  36, 
column  2  and  page  37,  column  i ;  Germany  v.  Venezuela,  Arrange- 
ment of  May  7,  1903,  Ralston  &  Doyle,  Venezuelan  Arbitrations^ 
Washington,  1904,  pp.  520  to  523  ;  United  States  v.  Venezuela,  De- 
cember 5, 1885,  Moore,  Digest  of  International  Arbitrations,  p.  3545 
and  p.  3567,  Vol.  4,  etc.). 

There  is  then  no  reason,  and  it  would  be  contrary  to  equity,  to 
presmne  a  responsibility  of  a  debtor  state  more  burdensome  than 
that  imposed  upon  a  private  debtor  in  the  great  body  of  European 
legislation.  Equity  requires,  as  the  doctrine  indicates  and  as  the 
Imperial  Russian  Government  itself  admits,  that  there  shall  be 
notice,  demand  in  due  form  addressed  to  the  debtor,  for  a  sum  which 
does  not  bear  interest.  The  same  reasons  require  that  the  demand 
for  payment  shall  mention  expressly  the  interest,  and  concur  to 
remove  responsibility  beyond  the  simple  legal  interest. 

It  appears  from  the  correspondence  submitted,  that  the  Imperial 
Russian  Government  has  expressly  and  in  absolutely  categorical 
terms  demanded  payment  from  the  Sublime  Porte  of  the  principal 
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y,int6r£ts"  par  note  de  son  ambassade  k  Constantinople  en  date 
du  31  d6cembre  1890/12  Janvier  1891.  Entre  Etats,  la  voie  diplo- 
matique constitue  le  mode  de  communication  normal  et  r6gulier 
pour  leurs  relations  de  droit  international  public;  cette  mise  en 
demeure  est  done  r6guliSre  en  la  forme. 

Le  Gouvemement  Imperial  Ottoman  doit  done  itre  tenu  pour  re-- 
sponsable  des  intirets  de  retard  a  partir  de  la  riception  de  cette  mise 
en  demeure. 

Le  Gouvemement  Lnpfirial  Ottoman  invoque,  pour  le  cas  oil  \me 
responsabilitfi  lui  serait  impos6e,  diverses  exceptions  dont  il  reste  k 
examiner  la  port6e : 

6.  U exception  de  la  force  majeure,  invoqu6e  en  premifere  ligne,  est 
opposable  e^  droit  international  public  aussi  bien  qu'en  droit  prive ; 
le  droit  international  doit  s'adapter  aux  n6cessites  politiques.  Le 
Gouvemement  Lnp^rial  Russeadmet  expressement  (R6pliqueRusse, 
p.  33  et  note  2)  que  Tobligation  pour  un  Etat  d'exficuter  les  trait& 
peut  fl£chir  „si  I'existence  mfime  de  I'Etat  vient  k  £tre  en  danger,  si 
„robservation  du  devoir  international  est  ....  „self  destructive." 

II  est  incontestable  que  la  Sublime-Porte  prouve,  k  I'appui  de  Tex- 
ception  de  la  force  majeure  (Contre-M6moire  Ottoman,  p.  43, 
Nos.  ug  k  128,  Contre-R^plique  Ottomane,  p.  64,  Nos.  382  k  398 
et  p.  87)  que  la  Turquie  s'est  trouv6e  de  188 1  k  1902  aux  prises  avec 
des  difficult6s  finand^res  de  la  plus  extreme  gravit6,  cumulees  avec 
des  6v6nements  int6rieurs  et  ext6rieurs  (insurrections,  guerres)  qui 
Tont  oblig6e  k  donner  des  affectations  sp6ciales  k  un  grand  nombre 
de  ses  revenus,  k  subir  \m  contrdle  6tranger  d'une  partie  de  ses 
finances,  k  accorder  m£me  \m  moratoire  k  la  Banque  Ottomane,  et, 
en  g6n6ral,  k  ne  pouvoir  faire  face  k  ses  engagements  qu'avec  des 
retards  ou  des  lacunes  et  cela  au  prix  de  grands  sacrifices.  Mais 
il  est  aver6,  d'autre  part,  que,  pendant  cette  mfime  p6riode  et  no- 
tanmient  k  la  suite  de  la  cr6ation  de  la  Banque  Ottomane,  la  Turquie 
a  pu  contracter  des  emprunts  k  des  taux  favorables,  en  convertir 
d'autres,  et  finalement  amortir  une  partie  importante,  6valu6e  k 
350  millions  de  francs,  de  sa  dette  publique  (R6plique  Russe,  p.  37). 
II  serait  manifestement  exag6r6  d'admettre  que  le  payement  (ou  la 
conclusion  d'un  emprunt  pour  le  payement)  de  la  somme  relative- 
ment  minime  d'environ  six  millions  de  francs  du  aux  indemnitaires 
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and  "  of  the  interest,"  by  a  note  of  its  embassy  at  Constantinople, 
dated  December  31,  1890/January  ^^^^.-^S^x.  Between  states, 
diplomatic  channels  constitute  the  normal  and  regular  means  of 
communication  for  their  relations  in  public  international  law; 
this  demand  for  payment  is,  therefore,  regular  and  in  due  form. 

The  Imperial  Ottoman  Government  must,  then,  he  held  responsible 
for  the  interest  for  delayed  payments  from  the  date  of  the  receipt  of  this 
demand  for  paymenL^ 

The  Imperial  Ottoman  Government  pleads,  in  case  responsibility 
is  imposed  upon  it,  various  exceptions,  the  bearing  of  which  re- 
mains to  be  examined : 

6.  The  exception  of  force  majeure,  cited  as  of  the  first  importance, 
may  be  maintained  in  pubUc  as  well  as  in  private  international  law ; 
international  law  must  adapt  itself  to  political  necessities.  The  Im- 
perial Russian  Government  expressly  admits  (Russian  Reply,  p.  33 
and  note  2)  that  the  obligation  of  a  state  to  fulfill  treaties  may  give 
way  "  if  the  very  existence  of  the  state  should  be  in  danger,  if  the 
observance  of  the  international  duty  is  .  .  .  'self -destructive.'" 

It  is  unquestionable  that  the  Sublime  Porte  proves,  by  means  of 
the  exception  ol  force  majeure  (Ottoman  Coxmter-Reply,  p.  43,  Nos. 
119  to  128,  Ottoman  Cotmter-Reply,  p.  64,  Nos.  382  to  398  and  p. 
87)  that  Turkey  was,  from  1881  to  1902,  struggling  with  financial 
difficulties  of  the  extreme  seriousness,  increased  by  domestic  and 
foreign  events  (insurrections,  wars)  which  forced  it  to  make  special 
disposition  of  a  large  part  of  its  revenues,  to  submit  to  foreign 
control  of  a  part  of  its  finances,  to  grant  even  a  delay  in  payment 
to  the  Ottoman  Bank,  and,  generally,  it  could  satisfy  its  engage- 
ments only  through  delay  and  postponements,  and  even  then 
at  the  cost  of  great  sacrifice.  But  it  is  admitted,  on  the  other  hand, 
that  during  this  same  period  and  especially  following  the  establish- 
ment of  the  Ottoman  Bank,  Turkey  was  able  to  obtain  some  loans 
at  favorable  rates,  to  redeem  others,  and,  finally,  to  pay  off  a  large 
part  of  its  public  debt,  estimated  at  350,000,000  francs  (Russian 
Reply,  p.  37).  It  would  dearly  be  exaggeration  to  grant  that 
the  payment  (or  the  securing  of  a  loan  for  the  payment)  of  the 
sum,  relatively  small,  of  about  six  million  francs  due  the  Russian 
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russes  aurait  mis  en  p6ril  Texistence  de  TEmpire  Ottoman  ou  grave- 
ment  compromis  sa  situation  int6rieure  ou  ext6rieure.  UeoxhpUon 
de  la  force  majeure  tie  saurait  done  etre  occueiMe. 

7.  La  Sublime- Porte  soutient  ensuite  „que  la  reconnaissance  d'une 
„creance  de  capital  au  profit  des  indemnitaires  russes  constituait 
„une  lih^aliU  convenue  dans  leur  int6rfit  entre  les  deux  Gouveme- 
„ments''  (Contre-Rfiplique,  No.  153,  p.  19 ;  No.  331,  p.  44 ;  No.  365, 
p.  55,  et  conclusions,  p.  87)  —  EUe  fait  observer  que  le  Code  dvil 
allemand,  paragraphe  522,  le  Droit  commun  germanique,  la  juris- 
prudence autrichienne  et  le  Droit  romain  invoqu6  k  titre  suppl6toire 
(Loi  16  praemium,  Digeste  22,  i)  interdisent  de  f rapper  d'interfits 
moratoires  la  donation.  —  Elle  invoque  surtout  la  sentence  arbitrale 
rendue  le  2  juillet  188 1  par  S.  M.  I'Empereur  d'Autriche  dans 
Taflfaire  de  la  Mosquitia  entre  la  Grande-Bretagne  et  le  Nicaragua. 

Dans  cette  affaire,  la  Grande-Bretagne  avait  renonc6,  par  \m 
trait6  de  i860,  au  protectorat  sur  la  Mosquitia  et  i  la  ville  de  Grey 
Town  (San  Juan  del  Norte)  et  reconnu  sur  la  Mosquitia  la  souver- 
ainete  du  Nicaragua  en  stipulant  que  cette  Rfipublique  payerait 
pendant  dix  ans  au  chef  des  Mosquitos,  pour  lui  faciliter  Tfetablisse- 
ment  du  self-government  dans  ses  territoires,  une  rente  de  5000 
dollars  qui  ne  tarda  pas  k  demeurer  impayfie.  Le  chef  des  Mos- 
quitos b6n6ficiait  done,  dans  la  pens6e  de  Tarbitre,  d'une  v6ritable 
Iib6ralit6,  r6clam6e  en  sa  faveur  du  Nicaragua  par  la  Grande-Bre- 
tagne, qui,  elle,  avait  fait  des  sacrificed  politiques  en  renon^ant  k  son 
protectorat  et  au  port  de  Grey  Town.  —  Dans  Topinion  du  Tribunal, 
les  indemnitaires  russes,  eux,  ont  subi  des  dommages,  ont  et£ 
victimes  de  faits  de  guerre ;  la  Turquie  s'est  engag6e  k  rembourser 
le  montant  de  ces  dommages  k  toutes  les  victimes  russes  qui  auraient 
fait  evaluer  leur  pr6judice  par  la  commission  institute  auprfe  de 
I'ambassade  de  Russie  k  Constantinople.  Les  decisions  de  cette 
commission  n'ont  pas  6t6  contest6es  et  le  Tribimal  arbitral  n'a  pas 
k  les  reviser  ni  k  apprficier  si  elles  ont  ou  non  6t6  trop  g6n6reuses. 
Si  rindemnisation  par  la  Turquie  des  Russes  victimes  des  op6ra 
tions  de  guerre  n'fitait  pas  obligatoire  en  droit  des  gens  commun,  elle 
n'a  rien  de  contraire  k  celui-d  et  peut  6tre  consid6r6e  comme  la 
transformation  en  obligation  juridique  d'un  devoir  moral  par  un 
trait6  de  paix  dans  des  conditions  analogues  k  \me  indemnity  de 
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claimants  would  imperil  the  existence  of  the  Ottoman  Empire  or 
seriously  compromise  its  internal  or  external  sitiULtion.  The  ex- 
ception of  force  majeure  cannot,  therefore,  he  admitted. 

7.  The  Sublime  Porte  maintains  next  "  that  the  acknowledge- 
ment of  a  debt  bearing  interest  to  the  Russian  indemnitees  con- 
stituted a  donation  agreed  upon  for  their  benefit  between  the  two 
governments"  (Counter-Reply,  No.  253,  p.  19 ;  No.  331,  p.  44 ;  No. 
365,  p.  55,  and  conclusions,  p.  87).  It  remarks  that  the  German 
civil  code,  paragraph  522,  the  Germanic  common  law,  Austrian 
jurisprudence  and  the  Roman  law,  dted  on  suppletory  grounds 
(Law  16  praemium,  Digest  22,  i)  forbid  the  imposition  of  moratory 
interest  upon  a  donation.  It  cites,  especially,  the  arbitral  award 
rendered  July  2,  1881,  by  His  Majesty  the  Emperor  of  Austria  in 
the  Mosquito  affair  between  Great  Britain  and  Nicaragua. 

In  this  affair  Great  Britain  had  renounced  by  a  treaty  of  i860 
its  protectorate  over  the  Mosquito  territory  and  the  city  of  Grey- 
town  (San  Juan  del  Norte)  and  had  recognized  the  sovereignty  of 
Nicaragua  in  the  Mosquito  territory,  stipulating  that  this  republic 
should  pay  for  ten  years  to  the  chief  of  the  Mosquito  Indians,  to 
facilitate  the  establishment  of  self-government  in  his  territories, 
an  annual  sum  of  5,000  dollars,  which  soon  ceased  to  be  paid. 
In  the  opinion  of  the  arbitrator,  the  chief  of  the  Mosqmtiaqs 
was  benefiting  by  a  veritable  gift,  claimed  in  his  behalf  from 
Nicaragua  by  Great  Britain,  which  had  made  political  sacrifices 
in  giving  up  its  protectorate  and  the  port  of  Gre3rtown.  —  In 
the  opinion  of  the  tribunal,  the  Russian  claimants  themselves 
suffered  damages,  were  victims  of  acts  of  war ;  Turkey  bound  itself 
to  make  good  the  amount  of  these  damages  to  all  the  Russian 
victims  who  should  establish  their  injury  through  the  commission 
set  up  at  the  Russian  Embassy  at  Constantinople.  The  decisions 
of  this  commission  were  not  contested  and  the  arbitral  tribunal 
has  neither  to  revise  them  nor  to  determine  whether  or  not  they 
were  too  liberal.  If  the  indemnification  by  Turkey  of  the  Russian 
victims  of  war  operations  was  not  obligatory  in  the  common  law 
of  nations,  it  is  in  nowise  contrary  to  it  and  may  be  considered  as  the 
transformation  of  a  moral  duty  into  a  juridical  obligation  by  a 
treaty  of  peace,  \mder  conditions  analogous  to  a  war  indemnity 


■N 

^ 


316  AWARD  OF  TRIBUNAL 

guerre  proprement  dite.  —  Dans  toute  la  correspondance  diploma- 
tique 6chang6e  depuis  trente  ans  sur  cette  affaire,  les  Russes  victimes 
des  op6rations  de  guerre  ont  toujpurs  6t€  consid6r6s  par  les  deux 
parties  signataires  des  accords  de  1 878/1 879  comme  des  indenmitaires 
et  non  comme  des  donataires.  Enfin,  la  Turquie  a  regu  la  contre- 
partie  de  sa  pr6tendue  Iib6ralit6  dans  le  fait  de  la  cessation  des 
hostilitfis  (R6plique  Russe,  p.  50,  paragr.  2) .  //  n' est  done  pas  possible 
d^admeUre  Vexistence  d'une  lihiraliU  et  encore  moins  une  donation, 
et  il  devient,  par  suite,  superflu  de  rechercher  si,  en  droit  interna- 
tional public,  les  donateurs  doivent  b6n6ficier  de  I'exemption  d'in- 
t6r£ts  moratoires  6tablie  k  leur  profit  par  certaines  legislations 
priv6es. 

8.  La  Sublime-Porte  invoque  V exception  de  la  chose  jugSe,  en 
s'appuyant  sur  le  fait  que  trois  indenmitaires  ont  demand6  k  la 
commission  institu6e  aupr^  de  Tambassade  de  Russie  k  Constanti- 
nople des  int6r6ts  jusqu'  k  parfait  payement,  que  la  commission  a 
6cart6  leur  requite  et  que  cette  solution  n6gative  serait  encore  plus 
certainement  intervenue  k  regard  des  autres  indenmitaires  qui 
n'ont  pas  reclam6  de  semblables  int6r6ts.  (Contre-R6plique 
Ottomane,  p.  86.) 

Cette  exception  ne  saurait  itre  accueillie  parce  que,  mfime  en  ad- 
mettant  que  la  commission  de  Constantinople  puisse  dtre  conside- 
r6e  comme  \m  tribunal,  la  question  actuellement  pendante  est 
celle  de  savoir  si  des  dommages-int6r6ts  sont  dus,  a  posteriori  k 
raison  des  dates  auxquelles  ont  6t6  pay6es  les  indemnit6s  6valu6es 
en  1879/81  par  la  Commission;  or  celle-d  n'a  pas  jug6  et  n'a  pu 
juger  cette  question. 

9.  La  Sublime-Porte  invoque,  comme  demifere  exception,  le  fait 
,,qu'il  a  6t6  entendu,  tacitement  et  m^me  express6ment,  pendant 
„tout  le  cours  des  onze  ou  douze  detnieres  ann6es  de  correspondances 
„diplomatiques,  que  la  Russie  ne  r^clamait  pas  d'interfits  ni  de 
„dommages-int6r£ts  d'aucune  sorte  qui  auraient  6t6  k  la  charge  de 
„rEmpire  Ottoman"  et  „que  le  Gouvemement  Imp6rial  de  Russie, 
„ime  fois  le  capital  int6gralement  mis  k  sa  disposition,  ne  pouvait 
„pas  valablement  revenir  d'une  fagon  unilat6rale  sur  Tentente  con- 
„venue  de  sa  part"  (Contre-R6plique  Ottomane,  pp.  89-91). 

Le  Gouvemement  Imp6rial  Ottoman  fait  observer  avec  raison 
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properly  so  called.  In  all  the  diplomatic  correspondence  exchanged 
for  thirty  years  upon  this  affair,  the  Russian  victims  of  war  opera- 
tions have  always  been  considered  by  the  two  parties  signatory  to 
the  agreements  of  1878-1879  as  indemnitees  and  not  as  donees. 
Finally,  Turkey  has  obtained  value  for  its  pretended  liberality  by 
the  fact  of  the  cessation  of  hostilities  (Russian  Reply,  p.  50,  para- 
graph 2).  It  is,  therefore,  not  possible  to  admit  the  existence  of 
liberality,  and  still  less  of  a  donation,  and  it  becomes  consequently 
superfluous  to  inquire  whether  in  public  international  law  donors 
should  benefit  by  exemption  from  moratory  interest,  established 
for  their  profit  by  certain  private  legislation. 

8.  The  Sublime  Porte  pleads  the  exception  of  res  judicata,  sup- 
porting itself  upon  the  fact  that  three  indemnitees  have  asked  the 
commission  set  up  at  the  Russian  Embassy  at  Constantinople 
for  interest  till  complete  payment,  that  the  commission  set  aside 
their  request,  and  that  this  negative  action  would  still  more  cer- 
tainly have  intervened  as  regards  other  claimants  who  have  not 
demanded  such  interest.     (Ottoman  Coimter-Reply,  p.  86.) 

This  exception  cannot  be  admitted  because,  even  granting  that 
the  Constantinople  commission  may  be  considered  as  a  tribunal, 
the  question  now  pending  is  this,  namely,  whether  interest  damages 
are  due,  a  posteriori,  by  reason  of  the  dates  on  which  the  indemnities 
fixed  from  1878-81  by  the  commission  were  paid ;  that  commission 
did  not  decide  and  could  not  have  decided  this  question. 

9.  The  Sublime  Porte  pleads,  as  a  last  exception,  the  fact  ''that 
it  was  understood,  tacitly  and  even  expressly,  during  all  the  course 
of  the  eleven  or  twelve  last  years  of  diplomatic  correspondence,  that 
Russia  did  not  claim  interest  or  interest-damages  of  any  kind  which 
would  have  been  an  obligation  upon  the  Ottoman  Empire,"  and 
"that  the  Imperial  Russian  Government,  once  the  entire  principal 
was  placed  at  its  disposal,  could  not  validly  alter  in  a  one-sided 
manner  the  understanding  agreed  to  on  its  part."  (Ottoman 
Coxmter-Reply,  pp.  89-91.) 

The  Imperial  Ottoman  Government  remarks,  justly,  that  if  Russia 
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que  si  la  Russie  a  fait  parvenir  k  Constantinople,  par  la  voie  diplo- 
matique, le  31  d6cembre  1890/12  Janvier  189 1,  une  mise  en  demeure 
r6guli6re  d'avoir  k  payer  le  capital  et  les  int6r6ts,  il  rfisulte,  d'autre 
part,  de  la  corre^ondance  subsSquenUy  qu'^  Toccasion  du  paye- 
ment  des  acomptes,  aucune  r6serve  d'int6r£ts  n'a  figur6  dans  les 
re(us  d61ivr6s  par  Tambassade,  et  que  celle-d  n'a  jamais  imput6  les 
sonmies  revues  sur  les  int6r6ts.  II  en  r6sulte  aussi  que  les  Parties 
ont  non  seulement  £bauch6  des  combinaisons  pour  arriver  au  paye- 
ment,  mais  se  sont  abstenues  de  faire  mention  des  int6rdts  pendant 
dix  ans  environ.  II  en  rfisulte  surtout  que  les  deux  Gouveme- 
ments  ont  interpr£t6  de  fa^on  identique  le  terme  de  reUquat  de 
I'indenmit^ ;  que  ce  terme,  employ^  pour  la  premiere  f ois  par  le 
Minist^re  Ottoman  des  Affaires  Etrang^res  dans  \me  communication 
du  27  mairs  1893,  revient  fr6quenmient  dans  la  smte;  que  les  deux 
Gouvemements  ont  vis6  constamment  par  le  mot  reliquat  les 
fractions  du  capital  re3tant  dt  k  la  date  des  notes  6c}iang6es,  ce 
qui  laisse  de  cdt6  les  int^rdts  moratoires;  que  I'ambassadeur  de 
Russie  k  Constantinople  a  6crit  le  23  mai/4  juin  1894 :  „Je  suis 
„oblig6  d'insister  pour  que  la  totaliUdu  reliquat  dii  aux  sujets  russes, 
,,(pd  monte  d  giyOOO  livres  turques,  soit,  sans  plus  de  retard,  vers6  k 
„rambassade,  afin  de  faire  droit  aux  justes  plaintes  et  r6clamations 

„des  int£ress£s et  mettre  ainsi  r6ellement,  selon  Texpression 

„de  Votre  Excellence,  fin  aux  incidents  auxquels  elle  avait  donn£ 
„lieu" ;  que  cette  somme  de  91,000  livres  turques  fitait  exactement 
celle  qui  demeurait  alors  due  sur  le  capital  et  qu'ainsi  les  int£r£ts 
moratoires  ont  6t6  laissfe  de  cdt6 ;  —  que  le  3  octobre  de  la  m£me 
ann6e  1894,  la  Turqme,  sur  le  point  de  payer  un  acompte  de  50,000 
livres,  a  annonc6  k  Tambassade,  sans  rencontrer  d'objections,  que  la 
Banque  Ottomane  „garantira  le  payement  du  reliqtuit  de  41,000 
„livres  turques'' ;  —  que  le  13/25  Janvier  1896,  Tambassade  a  repris 
le  mfime  terme  de  reliquat  de  Tindemnitfi  tout  en  protestant  contre 
I'afiectation  par  la  Turquie  k  la  Banque  Ottomane,  de  d616gations 
sur  des  revenus  d6jk  engag6s  au  Gouvemement  Imp6rial  Russe  pour 
le  payement  de  Tindemnitfe  de  guerre ;  —  que,  le  1 1  f evrier  de  cette 
m£me  ann6e  1896,  k  Toccasion  de  la  discussion  des  ressources  k 
foumir  k  la  Banque  Ottomane,  la  Sublime-Porte  a  mentionn6,  dans 
une  note  adress6e  k  Tambassade,  „les  43,978  livres  turques  repr6- 
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sent  to  Constantinople,  through  diplomatic  channels,  on  December 
31,  1 890/ January  12,  1891,  a  regular  demand  for  payment  of  the 
principal  and  interest,  it  follows,  on  the  other  hand,  from  the 
subsequent  correspondence,  that  on  the  occasion  of  the  pay- 
ments on  account,  no  reservation  as  to  interest  appeared  in  the  re- 
ceipts given  by  the  embassy,  and  that  the  embassy  never  reckoned 
the  simis  received  as  interest.  It  also  follows  that  the  parties  not 
only  outlined  plans  to  bring  about  payment,  but  abstained  from 
making  mention  of  interest  for  about  ten  years.  It  follows,  above 
all,  that  the  two  governments  interpreted  in  Uke  manner  the  term 
balance  of  the  indemnity ;  that  this  term,  used  for  the  first  time  by 
the  Ottoman  Ministry  of  Foreign  Affairs  in  a  communication  of 
March  27, 1893,  frequently  recurs  thereafter;  that  the  two  govern- 
ments have  constantly  meant  by  the  word  balance  the  portion  of  the 
principal  remaining  due  at  the  date  of  the  exchange  of  notes  which 
disregards  moratory  interest;  that  the  Russian  Ambassador  at 
Constantinople  wrote  on  May  23/June  4, 1894 :  "I  am  obliged  to 
insist  that  the  total  of  the  balance  due  Russian  subjects,  which 
amounts  to  gifioo  Turkish  pounds^  be,  without  further  delay, 
turned  over  to  the  embassy,  in  order  to  furnish  satisfaction  to  the 
just  complaints  and  claims  of  those  interested  .  .  .  and  thus 
really  to  put  according  to  Your  Excellency's  expression  an  end  to 
the  incidents  to  which  it  had  given  rise" ;  that  this  sum  of  91,000 
Turkish  poimds  was  exactly  that  which  then  remained  due  on 
the  principal  and  that  thus  moratory  interest  was  disregarded; 
that  on  October  3rd  of  the  same  year,  1894,  Turkey,  on 
the  point  of  paying  on  accotmt  50,000  pounds,  announced  to 
the  embassy,  without  meeting  with  any  objections,  that  the  Otto- 
man Bank  ''will  guarantee  the  payment  of  the  balance  of  41^00 
Turkish  pounds^';  that  on  January  13/25,  1896,  the  embassy 
again  employed  the  same  term,  balance  of  the  idemnity,  in  pro- 
testing against  the  making  over  by  Turkey  to  the  Ottoman  Bank 
of  assignments  of  revenues  already  pledged  to  the  Imperial  Russian 
Government  for  the  payment  of  the  war  indemnity ;  —  that  on 
February  nth  of  the  same  year,  1896,  on  the  occasion  of  the  discus- 
sion of  the  resources  to  be  furnished  to  the  Ottoman  Bank,  the 
Sublime  Porte  mentioned,  in  a  note  addressed  to  the  embassy, 


320  AWARD  OF  TRIBUNAL 

„sentant  le  rdiquat  de  VindemniW^ ; — que,  quelques  jours  plus  tard, 
le  10/22  f6vrier,  Tambassade  a  r6pondu  en  se  servant  des  monies 
mots  „solde^^  ou  ,,reltquat  de  Vindemniti^^  k  plusieurs  reprises,  et, 
que  le  28  mai,  le  MinistSre  Ottoman  des  Affaires  Etrangferes  a 
mentionn6  derechef ,  „la  somme  de  43,978  livres  turques  reprfisentant 
ledit  reliquat" ;  —  qu'il  en  a  6t6  de  mfeme  dans  une  note  de  Tam- 
bassade  dat6e  du  25  avril/8  mai  1900,  bien  qu'il  se  fut  £coul6  pr^ 
de  quatre  ans  entre  ces  commimications  et  celles  de  1896  et  qu'un 
rappel  de  la  question  des  int6r£ts  s'impos&t  en  quelque  sorte  apr^ 
\m  aussi  long  d^lai ;  que  cette  mfime  expression  „reliquat  de  Tin- 
„demmt6"  figure  dans  une  note  de  la  Sublime-Porte  du  5  juillet 
1900;  —  qu'enfin,  le  3/16  mars  1901,  TAmbassade  de  Russie, 
apres  avoir  constat^  que  la  Banque  Ottomane  n'a  pas  fait  de 
nouveaux  versements  „pour  le  payement  des  43,978  livres  turques, 
montant  du  reliquat  de  VindemniU  due  aux  sujets  russes,"  a  de- 
mand6  Tenvoi  ^  qui  de  droit  d'ordres  „cat6goriques  pour  le  paye- 
ment sans  plus  de  retard  „des  sommes  susmentionnees" ;  —  que  ce 
reliquat  ayant,  k  un  petit  solde  pr^,  £t£  tenu  par  la  Banque  Otto- 
mane k  la  disposition  de  I'ambassade,  c'est  seulement  au  bout  de 
plusieurs  mois,  le  23  juin/6  juillet,  que  cette  demidre  a  transmis  k  la 
Sublime-Porte  une  demande  „des  int6ress6s"  concluant  au  paye- 
ment d'une  vingtaine  de  millions  de  francs  pour  int&fets  de 
retard,  en  exprimant  Tespoir  que  la  Sublime-Porte  „n'h6sitera  pas  i 
„reconnaltre,  en  principe,  le  bien  fond6  de  la  rfeclamation,"  sauf 
„i  d£f£rer  I'examen  des  d6tails  k  une  commission"  mixte  russo- 
turque ;  —  qu'en  r6sum6,  depuis  onze  ans  et  davantage,  et  jusqu'i 
une  date  post6rieure  au  payement  du  reliquat  du  capital,  il  n'avait 
non  seulement  plus  6t6  question  d'int6r6ts  entre  les  deux  Gouveme- 
ments  mais  6t£  k  maintes  reprises  fait  mention  seulement  du  reliquat 
du  capital. 

Dfe  I'instant  oil  le  Tribunal  a  reconnu  que,  d'aprfes  les  principes 
g6n6raux  et  la  coutume  en  droit  international  public,  il  y  avait 
similitude  des  situations  entre  un  Etat  et  un  particulier  d6biteurs 
d'un^  somme  conventionnelle  liquide  et  exigible,  il  est  Equitable 
et  juridique  d'appliquer  aussi  par  analogie  les  regies  de  droit  priv6 
commun  aux  cas  od  la  demeure  doit  £tre  consider6e  comme  purg£e 
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*'  the  43,978  Turkish  pounds,  representing  the  balance  of  the  in- 
demnity^^; —  that  some  days  later,  February  10/22,  the  embassy 
replied,  making  use  of  the  same  words  pay  or  balance  of  the  in- 
demnity  repeatedly ;  and  that  on  May  28th  the  Ottoman  Ministry 
of  Foreign  Affairs  mentioned  again  "  the  sum  of  43,978  Turkish 
pounds  representing  the  said  balance";  — that  it  was  the 
same  in  a  note  of  the  embassy  dated  April  25/May  8,  1900,  al- 
though about  four  years  had  passed  between  these  commimications 
and  those  of  1896,  and  that  a  reminder  of  the  question  of  interest 
should  have  been  conveyed  in  some  way  after  so  long  an  interval ; 
that  this  same  expression,  balance  of  the  indemnity,  appears  in 
a  note  of  the  Sublime  Porte  of  July  5,  1900;  —  that,  finally,  on 
March  3/16,  1901,  the  Russian  Embassy,  after  having  ascertained 
that  the  Ottoman  Bank  had  not  made  further  deposits  ''for  the 
payment  of  the  43,978  Turkish  pounds,  the  amount  of  the  balance 
of  the  indemnity  due  to  Russian  subjects,"  requested  the  dispatch  to 
the  proper  person  of  unequivocal  orders  "  for  the  payment  without 
further  delay  *of  the  above  mentioned  sums' " ;  —  that  this  balance, 
to  within  a  small  sum,  having  been  held  by  the  Ottoman  Bank  at 
the  disposal  of  the  embassy,  it  was  only  toward  the  end  of  several 
months,  June  23/July  6,  that  the  embassy  transmitted  to  the 
Sublime  Porte  a  demand  of  "  those  interested,"  calling  for  the  pay- 
ment of  some  twenty  million  francs  for  interest  on  account  of  delay, 
expressing  the  hope  that  the  Sublime  Porte  "  will  not  hesitate  to 
recognize  in  principle,  the  just  groimd  of  the  claim,"  except  "  to 
refer  the  examination  of  the  details  to  a  commission,"  mixed 
Russo-Turkish ;  —  that  in  short,  for  eleven  years  and  more,  and  at 
a  date  subsequent  to  the  payment  of  the  balance  of  the  principal, 
there  had  been  not  only  no  longer  question  of  interest  between 
the  two  governments,  but  mention  had  ofttimes  been  made  only 
of  the  balance  of  the  principal. 

From  the  time  when  the  tribunal  recognized  that,  according  to 
the  general  principles  and  custom  of  public  international  law,  there 
was  a  similarity  in  conditions  between  a  state  and  an  individual, 
debtor  for  a  definite  and  demandable  conventional  sum,  it  is  equi- 
table and  juridical  also  to  apply  by  analogy  the  rules  of  private  law 
coDunon  to  cases  where  the  demand  for  payment  must  be  considered 
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et  le  b6n6fice  de  celle-d  supprim6e.  —  En  droit  priv6,  les  effets 
de  la  demeure  sont  supprim^s  lorsque  le  cr£ander,  aprfe  avoir 
constitu6  le  d6biteur  en  demeure,  accorde  un  ou  plusieurs  d61ais 
pour  satisfaire  k  I'obligation  principale  sans  r6server  les  droits 
acquis  par  la  demeure  {TouUier-Duvergiefy  DraUfranqaiSy  tome  III, 
p.  159,  N°.  256),  ou  encore  lorsque  „le  crfiancier  ne  donne  pas  smte  i 
la  sommation  qu'il  avait  faite  au  dfibiteur,"  et  „ces  regies  s'appli- 
„quent  aux  dommages  int^r^ts  et  aussi  aux  int£r£ts  dus  pour 
I'inex^cution  de  I'obligation  .  .  .  ou  pour  retard  dans  Texficution" 
(Durantan,  Droit  fratiiais,  X,  p.  470,  Aubry  et  Rau,  Droit  Civil 
1871,  rV,  p.  99,  Bemey,  De  la  demeure  etc.  Lausanne  1886,  p.  62; 
Windscheid,  Lehrbuch  des  Pandektenrechts,  1879,  p.  99,  Demolombe 
X,  p.  49;  Larombifere  I,  art.  1139  n**.  22,  etc.) 

Entre  le  Gouvemement  Imperial  Russe  et  la  Sablime-Porte,  il  y  a 
done  eu  renondation  aux  int6r6ts  de  la  part  de  la  Russie,  puisque  son 
ambassade  a  successivement  accepte  sans  discussion  ni  r6serve  et 
reproduit  k  maintes  reprises  dans  sa  propre  correspondance  diplo- 
matique les  chiffres  du  reliquat  de  rindemnit6  comme  identiques 
aux  chiffres  du  reliquat  en  capital.  —  En  d'autres  termes,  la  corres- 
pondance des  demidres  annfies  6tablit  que  les  deux  Parties  ont  inter- 
pr6t6,  en  fait,  les  actes  de  1879  comme  impliquant  Tidentitfi  entre 
le  payement  du  solde  du  capital  et  le  payement  du  solde  auquel 
avaient  droit  les  indemnitaires,  ce  qui  impliquait  I'abandon  des 
int£rdts  ou  dommages-int6r6ts  moratoires. 

Le  Gouvernement  Imperial  Russe  ne  peut,  une  fois  le  capital  de 
rindemnit6  intigralement  versi  ou  mis  d  sa  disposition,  revenir  valable- 
ment  d^une  faqon  unUatirale  sur  une  interpriiation  acceptte  et  prati- 
quSe  en  son  nom  par  son  ambassade. 

Ill 

En  Conclusion 

Le  Tribunal  arbitral,  se  basant  sur  les  observations  de  droit  et  de 
fait  qui  prScedent,  est  d^avis 

qu^en  principe,  le  Gouvernement  Impirial  Ottoman  itait  lenu, 
vis-d'Vis  du  Gouvemement  Impirial  de  Russie,  d  des  indemnitis 
moratoires  d  partir  du  3  dicembre  i8go/i2  Janvier  i8gi,  dale  de  la 
reception  d^une  mise  en  demeure  explicite  et  riguliire, 
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as  cleared  and  the  benefit  therefrom  eliminated.  —  In  private 
law,  the  effects  of  demand  for  payment  are  eliminated  when  the 
creditor,  after  having  placed  the  debtor  imder  simmions,  grants  one 
or  more  extensions  for  meeting  the  principal  obligation,  without 
reserving  the  rights  acquired  by  the  summons  (Toullier-Duvergier, 
DroU  franqaiSy  vol.  Ill,  p.  159,  No.  256),  or  again,  when  "  the 
creditor  does  not  pursue  the  summons  which  he  has  made  to  the 
debtor,"  and  ''  these  niles  apply  to  interestnlamages  and  also  to 
interest  due  for  the  non-fulfilment  of  an  obligation  ...  or  for 
delay  in  its  fxilfilment"  (Duranton,  Droit  franqais,  X,  p.  470; 
Aubry  and  Rau,  Droit  Civil,  187 1,  IV,  p.  99 ;  Bemey,  De  la  defneure, 
etc.,  Lausanne,  1886,  p.  62 ;  Windscheid,  Lekrbuch  des  Pandekten- 
rechts,  1879,  P-  99  5  Demolombe  X,  p.  49 ;  LarombiSre  I,  art.  1 139^ 
No.  22,  etc.). 

Between  the  Imperial  Russian  Government  and  the  Sublime 
Porte,  there  has  been  then  a  renunciation  of  interest  on  the  part  of 
Russia,  since  its  embassy  has  again  and  again  accepted  without 
discussion  or  reservation  and  mentioned  repeatedly  in  its  own  diplo- 
matic correspondence  the  amount  of  the  balance  of  the  indemnity 
as  identical  with  the  amount  of  the  balance  of  the  principal.  —  In 
other  words,  the  correspondence  of  recent  years  proves  that  the  two 
parties  interpreted,  in  fact,  the  acts  of  1879  as  implying  identity 
between  the  payment  of  the  balance  of  the  principal  and  the  pay- 
ment of  the  balance  to  which  the  indemnitees  had  a  right,  this 
implied  the  renunciation  of  interest  or  moratory  interest-damages. 

The  Imperial  Russian  Government  cannot,  once  the  principal  of 

the  indemnity  was  paid  or  placed  at  its  disposal,  validly  reconsider  in 

a  one-sided  manner  an  interpretation  accepted  and  acted  upon  in  its 

name  by  its  embassy. 

Ill 

In  Conclusion 

The  arbitral  tribunal,  basing  its  conclusion  upon  the  statements  of  law 
and  of  fact  which  precede,  is  of  the  opinion 

That  in  principle  the  Imperial  Ottoman  Government  was  liable  to 
the  Imperial  Russian  Government  for  moratory  indemnities  from  De- 
cember 31,  i8go  I  January  12, 1891,  the  date  of  the  receipt  of  an  explicit 
and  regular  demand  for  payment, 
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•  mats  que,  defait,  le  binijice  de  ceUe  mise  en  demeure  ayant  cessS  pour 
le  Gouvernement  Impirial  de  Russie  par  suite  de  la  renondaiion  subsi- 
quente  de  son  ambassade  d  Constantinople,  le  Gouvernement  Impirial 
Ottoman  n^est  pas  tenu  ajourd'hui  de  lui  payer  des  dommages-inUrets  d 
raison  des  dates  auxquelles  a  iU  effectui  le  payement  des  indemnites, 

et,  en  consiquence, 

Arrete 

il  est  ripondu  nigativement  d  la  question  posie  au  ckifre  i  de  Var- 
tick  3  du  Compromis  et  ainsi  conque:  „Oui  ou  non,  le  Gouvernement 
„ImpSrial  Ottoman  est-il  tenu  de  payer  aux  indemnitaires  russes  des 
„dommageS'int6rets  a  raison  des  dates  auxquelles  ledit  Gouvernement 
„a  procidi  au  payement  des  indemnitis  fixies  en  exicution  de  r article 
„5  du  traiU  du  27  Janvier /8  fivrier  iS^g,  ainsi  que  du  Protocole  de 
^,meme  date"  ? 

Fait  k  La  Haye,  dans  I'hdtel  de  la  Cour  Permanente  d'Arbitrage, 
le  II  novembre  191 2. 

Le  President :    Lardy 
Le  Secretaire  general :    Michiels  Van  Verduynen- 
Le  Secretaire :    Roell 
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Bid  thai  J  in  fact,  the  benefit  from  this  demand  for  payment  having 
lapsed  for  the  Imperial  Russian  Government  as  a  restdt  of  the  sttbse- 
quent  renunciation  by  its  embassy  at  Constantinople;  the  Imperial 
Ottoman  Government  is  not  now  held  to  pay  interest-damages  by 
reason  of  the  dates  on  which  the  payments  of  the  indemnities  were 
made. 

And  consequently y 

Decides 

A  negative  reply  is  to  be  made  to  the  Question  proposed  in  no.  i  of 
Article  3  of  the  compromis  and  thus  stated:  ^^  Whether  or  not  the 
Imperial  Ottoman  Government  is  bound  to  pay  to  the  Russian 
indemnitees  interest-damages  by  reason  of  the  dates  on  which  the 
said  government  has  proceeded  to  the  payment  of  the  indemnities 
fixed  in  carrying  out  Article  5  of  the  treaty  of  JaniMry  z*/! February 
8y  iSygy  as  well  as  of  the  protocol  of  the  same  date?  " 

Done  at  The  Hague,  in  the  building  of  the  Permanent  Court  of 
Arbitration,  November  11,  191 2. 

Lardy:  President 
MiCHEELS  VAN  Verduynen  I  Secretary  General 

Roell:  Secretary 


XII 

FRANCE  AND   ITALY 

THE  MANUBA 

CoMPROias,  March  6,  1912 

Sessions,  March  31,  1913-APRiL  26,  19 13;  The  Hague 

Award,  May  6,  1913 

Arbitrators,  HammarskjOld,  Fusinato,  Kriege,  Renault,  Taube 

COMPROMIS 

Le  Gouvemement  de  la  Republique  Franjais  et  le  Gouvemement 
Royal  Italien,  s'6tant  mis  d'accord  le  26  Janvier  191 2  par  applica- 
tion de  la  Convention  d'arbitrage  franco-itaUenne  du  25  d6cembre 
1903,  renouvel6e  le  24  d6cembre  1908  pour  confier  k  un  Tribunal 
d'arbitrage  Texamen  de  la  capture  et  de  la  saisie  momentanfie  du 
vapeur  postal  franjais  „Manouba"  par  les  autoritfis  navales  ital- 
iennes  notamment  dans  les  drconstances  spficiales  oil  cette  op6ra- 
tion  a  6t6  accomplie  et  de  Tarrestation  de  vingt-neuf  passagers 
ottomans  qui  s'y  trouvaient  embarques,  ainsi  que  la  mission  de  se 
prononcer  sur  les  consequences  qui  en  d6rivent, 

Les  soussignfis  ddment  autoris^s  k  cet  effet,  sont  convenus  du 

Compromis  suivant : 

Article  i 

Un  Tribimal  arbitral,  compos6  comme  il  est  dit  ci-apr6s,  est  charge 
de  r6soudre  les  questions  suivantes : 
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COMPROMIS 

The  Government  of  the  French  Republic  and  the  Royal  Italian 
Government  having  agreed  on  January  26,  1912,^  in  accordance 
with  the  Franco-Italian  arbitration  convention  of  December  25, 
1903,  renewed  December  24,  1908  to  refer  to  an  arbitral  tribimal 
the  examination  of  the  capture  and  temporary  seizure  of  the  French 
mail  steamer  "Manuba'*  by  the  Italian  naval  authorities  particu- 
larly imder  the  special  circumstances  imder  which  the  action  was 
taken  and  of  the  arrest  of  twenty-nine  Ottoman  passengers  who 
were  embarked  thereon,  as  well  as  the  task  of  pronouncing  upon 
the  consequences  which  flow  therefrom, 

The  imdersigned  duly  authorized  for  that  purpose,  have  agreed 
upon  the  following  compromis : 

Article  i 

An  arbitral  tribimal  constituted  as  hereafter  stated,  is  charged 
with  the  decision  on  the  following  questions : 

^  Joint  kote  or  the  French  Ambassador  and  the  Italian  Minister  or  Foreign 
Affairs,  concerning  the  settlement  of  the  questions  arising  out  of  the  ar- 
rest OF  the  French  Steamers  "Carthage"  and  "Manouba" 

January  26,  IQ12 

The  Ambassador  of  France  and  the  Minister  of  Foreign  Affairs  of  Italy,  having  investigated 
in  the  most  friendly  spirit  the  circumstances  which  preceded  and  followed  the  arrest  and  search 
by  an  Italian  cruiser  of  two  French  steamers  proceeding  from  Marseilles  to  Tunis,  are  happy 
to  report,  in  thorough  accord  and  before  every  other  consideration,  that  there  has  not  resulted 
therefrom  on  the  part  of  either  of  the  two  countries  any  attitude  contrary  to  the  sentiments  of 
sincere  and  constant  friendship  which  unite  them. 

This  fact  has  led  the  two  governments  without  difficulty  to  decide : 

1.  That  the  questions  arising  from  the  capture  and  temporary  arrest  of  the  steamer  "Car- 
thage" shall  be  referred  for  examination  to  the  Court  of  Arbitration  at  The  Hague  under  the 
Franco-Italian  arbitration  convention  of  December  23,  1903,  renewed  December  34,  1908. 

2.  That  as  regards  the  seizure  of  the  steamer  "Manouba"  and  of  the  Ottoman  passengers 
who  were  embarked  thereon,  this  action  having  been  taken  according  to  the  Italian  Govern- 
ment by  virtue  of  the  rights  which  it  declares  it  possesses  under  the  general  principles  of  inter- 
national law  and  under  Article  47  of  the  Declaration  of  London  of  xqoq,  the  special  drcum- 
stances  under  which  this  action  was  taken  and  the  consequences  flowing  therefrom  shall  likewise 
be  submitted  for  examination  to  the  high  jurisdiction  established  at  The  Hague ;  that,  in  order 
to  restore  the  sUUu  quo  ante,  as  regards  the  seized  Ottoman  passengers,  these  latter  shall  be  de- 
livered to  the  French  consul  at  Cagliari,  that  they  may  be  taken  back  under  his  care  to  the  place 
of  embarcation,  upon  the  responsibility  of  the  French  Government,  which  shall  take  the  neces- 
sary measures  to  prevent  Ottoman  passengers  not  belonging  to  the  "Red  Crescent"  but  to  fight- 
ing forces,  from  sailing  from  a  French  port  to  Tunis  or  to  the  scene  of  military  operations. 
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1°.  Les  autoritfis  navales  italiennes  6taient-elles,  d'une 
fagon  gen^rale  et  d'apres  les  circonstances  speciales  oH 
roperation  a  €t€  accomplie,  en  droit  de  proc6der  comme 
elles  ont  fait  k  la  capture  et  k  la  saisie  momentanee  du 
vapeur  postal  frangais  „Manouba,"  ainsi  qu'i  Tarresta- 
tion  des  vingt-neuf  passagers  ottomans  qui  s'y  trouvaient 
embarqu6s  ? 

2°,  Quelles  consequences  pecuniaires  ou  autres  doivent 
rfisulter  de  la  solution  donnee  k  la  question  precedente  ? 

Article  2 

Le  Tribunal  sera  compos6  de  cinq  Arbitres  que  les  deux  Gou- 
vernements  choisiront  parmi  les  Membres  de  la  Cour  permanente 
d'Arbitrage  de  La  Haye,  en  d6signant  celui  d'entre  eux  qui  remplira 
les  fonctions  de  Surarbitre. 

Article  3 

A  la  date  du  15  juin  191 2,  chaque  Par  tie  d^posera  au  Bureau  de 
la  Cour  permanente  d' Arbitrage  quinze  exemplaires  de  son  m6- 
moire,  avec  les  copies  certifi6es  conformes  de  tous  les  documents  et 
pieces  qu'elle  compte  invoquer  dans  la  cause. 

Le  Bureau  en  assurera  sans  retard  la  transmission  aux  Arbitres 
et  aux  Parties,  savoir  deux  exemplaires  pour  chaque  Arbitre,  trois 
exemplaires  pour  la  Partie  adverse ;  deux  exemplaires  resteront  dans 
les  archives  du  Bureau. 

A  la  date  du  15  aoiit  191 2,  chaque  Partie  d6posera  dans  les  mSmes 
conditions  que  d-dessus,  son  contre-m6moire  avec  les  pieces  k 
Tappui  et  ses  conclusions  finales. 

Article  4 

Chacune  des  Parties  d6posera  au  Bureau  de  la  Cour  permanente 
d' Arbitrage  de  La  Haye,  en  m6me  temps  que  son  m6moire  et  k  titre 
de  provision,  ime  somme  qui  sera  fix6e  d'un  commun  accord. 

Article  5 

Le  Tribunal  se  r6unira  k  La  Haye,  sur  la  convocation  de  son  Presi- 
dent, dans  la  deuxi^me  quinzaine  du  mois  de  septembre  191 2. 
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1.  Were  the  Italian  naval  authorities  in  general  and  according 
to  the  special  circumstances  under  which  the  action  was  taken, 
within  their  rights  in  proceeding,  as  they  did,  to  the  capture  and 
temporary  seizure  of  the  French  mail  steamer  "Manuba,"  as  well 
as  to  the  arrest  of  twenty-nine  Ottoman  passengers  thereon  em- 
barked ? 

2.  What  should  be  the  pecuniary  or  other  consequences  resulting 
from  the  decision  of  the  preceding  question  ? 

Article  2 

The  Tribimal  shall  be  composed  of  five  arbitrators  whom  the 
two  Governments  shall  choose  from  among  the  members  of  the 
Permanent  Court  of  Arbitration  at  The  Hague,  designating  which 
of  these  shall  fill  the  office  of  President. 

Article  3 

On  June  15,  1912,  each  party  shall  deposit  with  the  Bureau  of 
the  Permanent  Court  of  Arbitration  fifteen  copies  of  its  case,  with 
duly  certified  copies  of  all  documents  and  exhibits  which  it  proposes 
to  put  in  evidence  in  the  case. 

The  Bureau  will  undertake  without  delay  to  forward  them  to  the 
arbitrators  and  to  the  parties,  that  is  two  copies  for  each  arbitrator, 
three  copies  for  the  opposing  party ;  two  copies  will  remain  in  the 
archives  of  the  Bureau. 

On  August  15, 191 2,  each  party  will  deposit  in  the  same  manner 
as  above  its  counter-case  with  the  dociunents  in  support  thereof 
and  its  final  conclusions. 

Article  4 

Each  party  shall  deposit  with  the  Bureau  of  the  Permanent  Court 
of  Arbitration  at  The  Hague  at  the  same  time  with  its  case  as  se- 
curity a  smn  which  shall  be  fixed  by  common  agreement. 

Article  5 

The  Tribimal  shall  meet  at  The  Hague,  at  the  call  of  the  President, 
in  the  second  half  of  the  month  of  September,  191 2.  (Adjourned 
to  March  1913.) 
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Article  6 

Chaque  Partie  sera  repr6sent6e  par  un  Agent  avec  mission  de 
servir  d'intermfidiaire  entre  elle  et  le  Tribunal. 

Le  Tribunal  pourra,  s'il  Testime  necessaire,  demander  a  Tun  ou  k 
Tautre  des  Agents  de  lui  foumir  des  explications  orales  ou  6crites, 
auxquelles  TAgent  de  la  Partie  adverse  aura  le  droit  de  r6pondre. 

Article  7 

La  langue  frangais  est  la  langue  du  Tribunal.  Chaque  Partie 
pourra  faire  usage  de  sa  propre  langue. 

Article  8 

La  sentence  du  Tribunal  sera  rendue  dans  le  plus  bref  d61ai  pos- 
sible et  dans  tous  les  cas  dans  les  trente  jours  qui  suivront  la  cldture 
des  d6bats.  Toutefois,  ce  d61ai  pourra  etre  prolong^  k  la  demande 
du  Tribunal  et  du  consentement  des  Parties. 

Article  9 

Le  Tribunal  est  competent  pour  r6gler  les  conditions  d'ex6cution 
de  sa  sentence. 

Article  10 

Pour  tout  ce  qui  n'est  pas  pr6vu  par  le  present  Compromis  les 
dispositions  de  la  Convention  de  La  Haye  du  18  octobre  1907  pour  le 
rdglement  padfique  des  conflits  intemationaux  seront  applicables  au 
present  Arbitrage. 

Fait  en  double  k  Paris,  le  6  mars  191 2. 

Signi:  L.  Renault 
Sign6:  G.  Fusinato 
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ARTICLE  6 

Each  party  shall  be  represented  by  an  agent  whose  task  is  to 
serve  as  an  intermediary  between  it  and  the  Tribunal. 

The  Tribunal  may,  if  it  thinks  necessary,  call  upon  one  or  the 
other  of  the  agents  to  furnish  it  with  oral  or  written  explanations 
to  which  the  agent  of  the  opposite  party  shall  have  the  right  to 
reply. 

Article  7 

French  is  the  language  of  the  Tribimal.  Each  party  may  make 
use  of  its  own  language. 

Article  8 

The  award  of  the  Tribunal  shall  be  given  with  as  little  delay  as 
possible,  and  in  any  case  within  thirty  days  after  the  conclusion 
of  the  arguments.  This  period  may,  however,  be  extended  on  the 
request  of  the  Tribunal  and  by  the  consent  of  the  parties. 

Article  9 

The  Tribimal  has  the  right  to  determine  the  conditions  of  the 
performance  of  its  award. 

Article  io 

As  to  what  is  not  provided  for  in  this  present  compromis,  the 
provisions  of  The  Hague  convention  of  October  18,  1907  for  the 
pacific  settlement  of  international  disputes  shall  be  applicable  to 
the  present  arbitration. 

Done  in  duplicate  at  Paris,  March  6,  191 2. 

Signed:  L.  Renault 
Signed:  G.  Fusinato 
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SENTENCE  RENDUE  LE  6  MAI  1913  PAR  LE  TRIBUNAL  ARBITRAL 
DANS  L'AFFAIRE  DU  VAPEUR  POSTAL  FRAN^AIS  "MANOUBA" 

Consid6rant  que,  par  un  Accord  du  26  Janvier  191 2  et  par  un 
Compromis  du  6  mars  suivant,  le  Governement  de  la  R6publique 
Frangaise  et  le  Gouvemement  Royal  Italien  sont  convenus  de  sou- 
mettre  k  un  Tribunal  Arbitral  compos6  de  dnq  Membres  la  solution 
des  questions  suivantes : 

1°.  Les  autorit6s  navales  italiennes  6taient-elles,  d'une 
fagon  g6n6rale  et  d'apres  les  drconstances  speciales  o\i 
rop6ration  a  et6  accomplie,  en  droit  de  proc6der  comme 
elles  ont  fait  k  la  capture  et  k  la  saisie  momentan^e  du 
vapeur  postal  frangais  „Manouba"  ainsi  qu'^  I'arrestation 
des  vingt-neuf  passagers  ottomans  qui  s'y  trouvaient 
embarqu6s  ? 

2°.  Quelles  consequences  pficuniaires  ou  autres  doivent 
resulter  de  la  solution  donn6e  k  la  question  pr6c6dente  ? 

Consid^rant  qu'en  ex6cution  de  ce  Compromis  les  deux  Gouveme- 
ments  ont  choisi,  d'lm  conunun  accord,  pour  constituer  le  Tribunal 
Arbitral  les  Membres  suivants  de  la  Cour  Permanente  d'Arbitrage : 

Son  Excellence  Monsieur  Guido  Fusinato,  Docteur  en  droit, 
Ministre  d'Etat,  ancien  Ministre  de  ITnstruction  publique, 
Professeur  hdnoraire  de  droit  international  a  TUniversitd  de  Turin, 
D6put6,  Conseiller  d'Etat ; 

Monsieur  Knut  Hjalmar  Leonard  de  Hammarskjold,  Docteur  en 
droit,  ancien  Ministre  de  la  Justice,  anden  Ministre  des  Cultes  et  de 
rinstruction  publique,  anden  Envoy6  extraordinaire  et  Ministre 
pl6nipotentiaire  k  Copenhague,  anden  President  de  la  Cour  d'appel 
de  Jonkoping,  anden  Professeur  k  la  Facult6  de  droit  d'Upsal, 
Gouvemeur  de  la  province  d'Upsal ; 

Monsieur  Kriege,  Docteur  en  droit,  Conseiller  actuel  intime  de 
Legation  et  Directeur  au  D6partement  des  Affaires  Etrangfires, 
PIfinipotentiaire  au  Conseil  F6deral  Allemand ; 

Monsieur  Louis  Renault,  Ministre  pI6nipotentiaire,  Membre  de 
rinstitut,  Professeur  k  la  Faculty  de  droit  de  TUniversitfi  de  Paris  et 
k  TEcole  libre  des  sdences  politiques,  Jurisconsulte  du  Ministfire 
des  Affaires  Etrang^res ; 
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AWARD  RENDERED  MAY  6,  1913  BY  THE  ARBITRAL  TRIBUNAL  IN 
THE  CASE  OF  THE  FRENCH  MAIL  STEAMER  "MANOUBA" 

Whereas  by  an  agreement  of  January  26,  191 2,  and  by  a  com- 
promis  of  March  6  following,  the  (Jovemment  of  the  French  Re- 
public and  the  Royal  Italian  Government  arranged  to  submit  to 
an  arbitral  tribunal  composed  of  five  members  the  decision  of  the 
following  questions : 

1.  Were  the  Italian  naval  authorities  in  general  and  ac- 
cording to  the  special  circumstances  under  which  the 
action  was  taken,  within  their  rights  in  proceeding,  as  they 
did,  to  the  capture  and  temporary  seizure  of  the  French 
mail  steamer  *'Manouba,"  as  well  as  to  the  arrest  of 
twenty-nine  Ottoman  passengers  who  were  thereon  em- 
barked? 

2.  What  should  be  the  pecuniary  or  other  consequences 
resulting  from  the  decision  of  the  preceding  question  ? 

Whereas  in  canying  out  this  compromis  the  two  governments 
have  chosen,  by  common  consent,  to  constitute  the  arbitral  tribunal, 
the  following  members  of  the  Permanent  Court  of  Arbitration : 

His  Excellency  Guido  Fusinato,  Doctor  of  Law,  Minister  of  State, 
formerly  Minister  of  Public  Instruction,  Honorary  Professor  of 
Intemational  Law  in  the  University  of  Turin,  Deputy,  Coimselor 
of  State ; 

Mr.  Knut  Hjalmar  L6onard  de  Hammarskjold,  Doctor  of  Law, 
formerly  Minister  of  Justice,  formerly  Minister  of  PubUc  Worship 
and  Instruction,  formerly  Envoy  Extraordinary  and  Minister  Pleni- 
potentiary at  Copenhagen,  formerly  President  of  the  Court  of  Ap- 
peals of  Jonkoping,  formerly  Professor  in  the  Faculty  of  Law  of 
Upsala,  Governor  of  the  Province  of  Upsala ; 

Mr.  Kriege,  Doctor  of  Law,  at  present  Privy  Coimselor  of  Lega- 
tion and  Director  in  the  Department  of  Foreign  Affairs,  Plenipoten- 
tiary in  the  German  Federal  Council ; 

Mr.  Louis  Renault,  Minister  Plenipotentiary,  member  of  the  In- 
stitute, Professor  in  the  Faculty  of  Law  of  the  University  of  Paris 
and  of  the  EcoU  Libre  des  Sciences  PolitiqueSy  Jurisconsult  of  the 
Ministry  of  Foreign  Affairs ; 
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Son  Excellence  le  Baron  Michel  de  Taube,  Docteur  en  droit, 
Adjoint  du  Ministre  de  I'lnstruction  publique  de  Russie,  Conseiller 
d'Etat  actuel ; 

que  les  deux  Gouvemements  ont,  en  mfime  temps,  d6signe  Mon- 
sieur de  Hammarskjold  pour  remplir  les  fonctions  de  Pr6sident. 

Consid6rant  que,  en  execution  du  Compromis  du  6  mars  191 2,  les 
M6moires  et  Contre-Memoires  ont  6t6  diiment  6cliang6s  entre  les 
Parties  et  communiqu6s  aux  Arbitres ; 

Consid6rant  que  le  Tribunal,  constitu6  comme  il  est  dit  d-dessus, 
s'est  r6uni  k  La  Haye  le  31  mars  1913 ; 

que  les  deux  Grouvemements  ont  respectivement  d6sign6  comme 
Agents  et  Conseils, 

le  (jouvernement  de  la  R6publique  Frangaise : 

Monsieur  Henri  Fromageot,  Avocat  k  la  Cour  d'appel  de  Paris> 
Jurisconsulte  suppliant  du  Ministfere  des  Affaires  Etrangfires, 
Conseiller  du  Departement  de  la  Marine  en  droit  international, 
Agent ; 

Monsieur  Andr6  Hesse,  Avocat  k  la  Cour  d'appel  de  Paris,  Mem- 
bre  de  la  Chambre  des  D6put6s,  Conseil ; 

Le  Grouvemement  Royal  Italien : 

Monsieur  Arturo  Ricci-Busatti,  Envoy6  extraordinaire  et  Ministre 
pl6nipotentiaire,  Chef  du  Bureau  du  Contentieux  et  de  la  Legisla- 
tion au  Ministdre  Royal  des  Affaires  Etrangdres,  Agent ; 

Monsieur  Dionisio  Anzilotti,  Professeur  de  droit  international  k 
rUniversitfi  de  Rome,  Conseil. 

Consid6rant  que  les  Agents  des  Parties  ont  pr6sent6  au  Tribunal 
les  conclusions  suivantes,  savoir, 

I'Agent  du  Gouvernement  de  la  R6publique  Franjaise : 

Plaise  au  Tmbunal, 

Sur  la  premiere  question  pos6e  par  le  Compromis, 
Dire  et  juger  que  les  autorit6s  navales  italiennes  n'6taient  pas, 
d'une  f  agon  g6n6rale  et  d'aprfe  les  circonstances  sp6ciales  oil  Topfira- 
tion  a  6t6  accomplie,  en  droit  de  proc6der  comme  elles  ont  fait  k 
la  capture  et  k  la  saisie  momentan6e  du  vapeur  postal  frangais 
„Manouba"  ainsi  qu'i  Tarrestation  des  vingt-neuf  passagers  otto- 
mans qui  s'y  trouvaient  embarqu6s. 


THE  MANUBA  335 

His  Excellency  Baron  Michel  de  Taube,  Doctor  of  Law,  Assistant 
to  the  Minister  of  Public  Instruction  of  Russia,  at  present  Counselor 
of  State ; 

as  the  two  governments  have,  at  the  same  time,  designated  Mr. 
de  Hammarskjold  to  perform  the  duties  of  President. 

Whereas,  in  accordance  with  the  compromis  of  March  6,  191 2, 
the  cases  and  counter-cases  have  been  duly  exchanged  by  the  parties 
and  conmnmicated  to  the  arbitrators ; 

Whereas  the  Tribunal,  constituted  as  above  stated,  met  at  The 
Hague  on  March  31,  1913 ; 

as  the  two  governments,  respectively,  have  appointed  as  agents 
and  counsel,    • 

The  Government  of  the  French  Republic : 

Mr.  Henri  Fromageot,  Advocate  in  the  Court  of  Appeal  of  Paris, 
Assistant  Jurisconsult  in  the  Ministry  of  Foreign  Affairs,  Counselor 
in  International  Law  of  the  Navy  Department,  agent ; 

Mr.  Andr6  Hesse,  Advocate  in  the  Court  of  Appeal  of  Paris* 
Member  of  the  Chamber  of  Deputies,  counsel ; 

The  Royal  Italian  Government : 

Mr.  Arturo  Ricd-Busatti,  Envoy  Extraordinary  and  Minister 
Plenipotentiary,  Chief  of  the  Bureau  of  Claims  and  of  Legislation 
of  the  Royal  Mim'stry  of  Foreign  Affairs,  agent ; 

Mr.  Dionisio  Anzilotti,  Professor  of  International  Law  in  the  Uni- 
versity of  Rome,  counsel. 

Whereas  the  agents  of  the  parties  have  presented  to  the  Tribunal 
the  foUowing  motions,  to  wit. 

The  agent  of  the  Government  of  the  French  Republic : 

May  it  Please  the  Tribunal, 

As  to  the  first  question  raised  by  the  compromis. 
To  say  and  decide  that  the  Italian  naval  authorities  were  not,  in 
general  and  according  to  the  special  circumstances  where  the  act  was 
committed,  within  their  rights  in  proceeding,  as  they  did,  to  the 
capture  and  temporary  seizure  of  the  French  mail  steamer  "Ma- 
nouba,"  as  well  as  to  the  arrest  of  twenty-nine  Ottoman  passengers 
who  were  thereon  embarked. 
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Sur  la  seconde  question  pos6e  par  le  Compromis, 

Dire  que  le  (Jouvemement  Royal  Italien  sera  tenu  de  verser  au 
Gouvemement  de  la  R6publique  Franjaise  la  somme  de  un  franc  de 
dommages-int6r6ts,  i  titre  de  r6paration  morale  de  Tatteinte  portee 
k  rhonneur  du  pavilion  fran^ais ; 

Dire  que  le  Gouvemement  Royal  Italien  sera  tenu  de  verser  au 
Gouvemement  de  la  Republique  la  somme  de  cent  mille  francs,  k 
titre  de  sanction  et  de  reparation  du  prejudice  politique  et  moral 
r&ultant  de  Tinfraction  par  le  Gouvemement  Royal  Italien  i  ses 
engagements  conventionnels  g6n6raux  et  sp6ciaux  et  notamment 
i  la  Convention  de  la  Haye  du  i8  octobre  1907  relative  d  certaines 
restrictions  au  droit  de  capture  dans  la  guerre  maritime ,  article  2,  i  la 
Convention  de  Genfeve  du  6  juillet  1906  pour  Vamdioration  du 
sort  des  bless6s  et  malades  dans  les  armies  en  campagnCy  article  9,  et 
h,  Taccord  verbalement  intervenu  entre  les  deux  Gouvemements, 
le  17  Janvier  191 2,  relativement  au  contrdle  des  passagers  embar- 
ques  sur  le  paquebot  „Manouba" ; 

Dire  que  ladite  somme  sera  vers6e  au  Gouvemement  de  la  R6- 
publique  pour  le  b6n6fice  en  fitre  attribue  k  telle  oeuvre  ou  institu- 
tion d'int6r£t  international  qu'il  plaira  au  Tribtmal  d'indiquer ; 

Dire  que  le  (Jouvemement  Royal  Italien  sera  tenu  de  verser  au 
Gouvemement  le  la  R6publique  Franfaise  la  somme  de  cent  huit 
mille  six  cent  im  francs  soixante-dix  centimes,  montant  des  indem- 
nit6s  r6clam6es  par  les  particuliers  int6ress€s,  soit  dans  le  paquebot 
,,Manouba/'  soit  dans  son  exp6dition; 

Subsidiairement  et  pour  le  cas  oii,  sur  ce  dernier  chef,  le  Tribunal 
ne  se  croirait  pas  suffisamment  6clair6, 

Dire,  avant  faire  droit,  que,  par  tel  ou  tels  de  ses  membres  qu'il 
conmiettra  k  cet  effet,  il  sera  proc6d6,  dans  la  Chambre  de  ses  d6- 
libfirations  et  en  prfeence  des  Agents  et  Conseils  des  deux  Gouveme- 
ments, k  I'examen  des  diverses  r6clamations  des  particuliers  int£- 
ress6s ; 

Dans  tous  les  cas,  et  par  application  de  Particle  9  du  Compromise 

Dire  que,  k  Texpiration  d'un  d61ai  de  trois  mois  k  compter  du 
jour  de  la  sentence,  les  sommes  mises  k  la  charge  du  Gouvemement 
Royal  Italien  et  non  encore  vers6es  seront  productives  d'int6r6ts 
k  raison  de  quatre  pour  cent  par  an. 
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As  to  the  second  question  raised  by  the  compromis, 

To  say  that  the  Royal  Italian  (Jovernment  shall-  be  held  to  pay 
to  the  Government  of  the  French  Republic  the  sum  of  one  franc 
compensation,  as  moral  reparation  for  the  offense  offered  the  honor 
of  the  French  flag ; 

To  say  that  the  Royal  Italian  (Jovemment  shall  be  held  to  pay 
to  the  Government  of  the  French  Republic  the  sum  of  one  hundred 
thousand  francs,  as  penalty  and  reparation  for  the  political  and 
moral  injury  resulting  from  the  violation  by  the  Royal  Italian 
Government  of  its  general  and  special  conventional  engagements, 
particularly  the  Convention  of  The  Hague  of  October  18,  1907, 
relative  to  certain  restrictions  on  the  right  of  capture  in  maritime  war- 
fare, Article  2 ;  the  Geneva  Convention  of  July  6,  1906, /or  the  ame- 
lioration of  the  condition  of  the  wounded  and  sick  in  armies  in  the  field, 
Article  9 ;  and  the  verbal  agreement  between  the  two  governments 
of  January  17,  191 2,  relative  to  the  control  of  the  passengers  em- 
barked on  the  steamer  "Manouba" ; 

To  say  that  the  said  sum  will  be  paid  to  the  Government  of  the 
Republic  to  be  set  apart  for  the  benefit  of  such  work  or  institution  of 
international  interest  as  it  shall  please  the  Tribunal  to  designate ; 

To  say  that  the  Royal  Italian  Government  shall  be  held  to  pay 
to  the  Government  of  the  French  Republic  the  sum  of  one  hundred 
and  eight  thousand,  six  hundred  and  one  francs,  seventy  centimes, 
the  amoimt  of  the  indenmities  claimed  by  the  private  individuals 
interested  either  in  the  steamer  "Manouba"  or  in  its  voyage; 

Further,  and  in  case  that  upon  this  last  count,  the  Tribunal  does 
not  consider  itself  sufficiently  informed, 

To  say,  before  coming  to  a  decision,  that  through  one  or  more  of 
its  members,  whom  it  shall  assign  for  that  duty,  it  shall  proceed, 
in  the  deliberative  chamber,  to  examine  the  different  claims  of  the 
private  individuals  interested ; 

In  any  case,  and  by  the  application  of  Article  9  of  the  compromis, 

To  say  that,  upon  the  expiration  of  a  period  of  three  months 
from  the  date  of  the  award,  the  sums  charged  against  the  Royal 
Italian  Government  and  not  yet  paid  shall  bear  interest  at  the  rate 
of  four  per  cent  per  annum. 
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Et  I'Agent  du  Gouvemement  Royal  Italien : 

Plaise  au  Tribunal, 

Sur  la  premiere  question  posee  par  le  Compromis, 

Dire  et  juger  que  les  autoritfis  navales  italiennes  €taient  pleine- 
ment  en  droit  de  proc6der  comme  elles  ont  fait  k  la  capture  et  k  la 
saisie  momentan6e  du  vapeur  postal  frangais  „Manouba"ainsi  qu'i 
Tarrestation  des  vingt-neuf  passagers  ottomans  sur  lesquels  pesait 
le  soupfon  qu'ils  6taient  des  militaires,  et  dont  le  Gouvemement 
Italien  avait  le  droit  de  contrdler  la  veritable  qualit6. 

En  consequence  et  sur  la  seconde  question, 

Dire  et  juger  qu'aucune  cons6quence  p6cuniaire  ou  autre  ne  sau- 
rait  r6sulter  k  la  charge  du  Grouvemement  Italien  de  la  capture  et 
de  la  saisie  momentanee  du  vapeur  postal  fran^ais  „Manouba" ; 

Dire  et  juger  que  le  Gouvemement  Franjais  a  pretendu  k  tort 
qu'on  lui  remit  les  passagers  ottomans  qui  se  trouvaient  16galement 
entre  les  mains  des  autorit6s  italiennes ; 

Dire  que  le  Gouvemement  de  la  Rfipublique  sera  tenu  de  verser 
au  Grouvemement  Royal  la  somme  de  cent  mille  francs  k  titre  de 
sanction  et  de  reparation  du  prejudice  materiel  et  moral  resultant  de 
la  violation  du  droit  international,  notamment  en  ce  qui  conceme  le 
droit  que  le  bellig6rant  a  de  verifier  la  quality  d'individus  soup- 
Sonnds  etre  des  miUtaires  ennemis,  trouv6s  i  bord  de  navires  de  com- 
merce  neutres ; 

Dire  que  ladite  somme  sera  versfie  au  Gouvemement  Royal 
Italien  pour  fetre  attribute  k  telle  oeuvre  ou  institution  d'int6r6t 
international  qu'il  plaira  au  Tribimal  d'indiquer ; 

Subsidiairement  et  pour  le  cas  oil  le  Tribunal  ne  croirait  pas 
devoir  admettre  cette  forme  de  sanction, 

Dire  que  le  Gouvemement  de  la  Republique  sera  tenu  de  r6parer 
le  tort  fait  au  Gouvemement  Royal  Italien  de  telle  manifere  qu'il 
plaira  au  Tribimal  d'indiquer ; 

Dans  tons  les  cas. 

Dire  que  le  Gouvemement  de  la  R6publique  sera  tenu  de  verser 
au  Gouvemement  Royal  Italien  la  somme  de  quatre  cent  quatorze 
francs  quarante-cinq  centimes,  montant  des  frais  occasionn6s  par  la 
saisie  du  „Manouba" ; 
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And  the  agent  of  the  Royal  Italian  Government : 

May  it  Please  the  Tribunal, 

As  to  the  first  question  raised  by  the  compromis, 

To  say  and  decide  that  the  Italian  naval  authorities  were  entirely 
within  their  rights  in  proceeding,  as  they  did,  to  the  capture  and 
temporary  seizure  of  the  French  mail  steamer  "Manouba,"  as  well 
as  to  the  arrest  of  the  twenty-nine  Ottoman  passengers  on  whom 
rested  the  suspicion  that  they  were  soldiers  and  whose  true  character 
the  Italian  Government  had  the  right  to  verify. 

In  consequence  and  as  to  the  second  question, 

To  say  and  decide  that  no  pecuniary  or  other  consequence  should 
be  imposed  upon  the  Italian  Government  for  the  capture  and  tem- 
porary seizure  of  the  French  mail  steamer  "Manouba" ; 

To  say  and  decide  that  the  French  Government  has  wrongfully 
claimed  the  surrender  to  it  of  the  Ottoman  passengers  who  were 
legally  in  the  hands  of  the  Italian  authorities ; 

To  say  that  the  Government  of  the  Republic  shall  be  held  to  pay 
to  the  Royal  Government  the  sum  of  one  hundred  thousand  francs 
as  a  penalty  and  reparation  for  the  material  and  moral  injury 
resulting  from  the  violation  of  international  law,  especially  in  so 
far  as  concerns  the  right  of  the  belligerent  to  verify  the  character 
of  individuals  suspected  of  being  soldiers  of  the  enemy,  when  found 
on  board  neutral  commercial  vessels ; 

To  say  that  the  said  simi  shall  be  paid  to  the  Royal  Italian 
Government,  to  be  set  apart  for  such  work  or  such  institution  of 
international  interest  as  it  shall  please  the  Tribxmal  to  indicate ; 

Further  and  in  case  the  Tribunal  should  consider  that  this  kind 
of  penalty  should  not  be  admitted ; 

To  say  that  the  Government  of  the  Republic  shall  be  held  to  make 
amends  for  the  wrong  done  the  Royal  Italian  Government  in  such 
manner  as  it  shall  please  the  Tribunal  to  indicate ; 

In  any  case. 

To  say  that  the  Government  of  the  Republic  shall  be  held  to  pay 
to  the  Royal  Italian  Government  the  sum  of  four  hundred  and  four- 
teen francs,  forty-five  centimes,  the  sum  of  the  expenses  incurred  on 
account  of  the  seizure  of  the  "Manouba" ; 
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Dire  que,  k  re3q>iration  d'un  d61ai  de  trois  mois  k  compter  du  jour 
de  la  sentence,  les  sommes  mises  k  la  charge  du  Gouvemement  de 
la  R6publique  et  non  encore  vers6es  seront  productives  d'intfirfits  k 
raison  de  quatre  pour  cent  par  an. 

Consid6rant  que,  aprfes  que  le  Tribunal  eut  entendu  les  exposes 
oraux  des  Agents  des  Parties  et  les  explications  qu'ils  lui  ont  foumies 
sur  sa  demande,  les  d6bats  ont  et6  dtlment  declar6s  clos. 

En  fait: 

Considerant  que  le  vapeur  postal  f  ran^ais  „Manouba, "  de  la  Com- 
pagnie  de  Navigation  Mixte,  au  cours  d'un  voyage  r6gulier  entre 
Marseille  et  Tunis,  fut  arr6t6  dans  les  parages  de  Tile  de  San  Pietro, 
le  i8  Janvier  191 2,  vers  8  heures  du  matin,  par  le  contre-torpilleur 
de  la  Marine  Royale  Italienne  „Agordat" ; 

Consid6rant  que,  apr^s  constatation  de  la  presence,  k  bord  dudit 
vapeur,  de  vingt-neuf  passagers  turcs,  soupgonn6s  d'appartenir  k 
I'armee  ottomane,  le  „Manouba"  fut  conduit  sous  capture  k 
Cagliari ; 

Consid6rant  que,  arriv6  dans  ce  port  le  mfime  jour,  vers  5  heures 
du  soir,  le  capitaine  du  „Manouba"  fut  somm6  de  livrer  les  vingt- 
neuf  passagers  susmentionn^s  aux  autorit6s  italiennes  et  que,  sur 
son  refus,  ces  autorit6s  proc£ddrent  k  la  saisie  du  vapeur ; 

Consid6rant  enfin  que,  sur  Tinvitation  du  Vice-Consul  de  France  k 
Cagliari,  les  vingt-neuf  passagers  turcs  furent  livr6s  le  19  Janvier, 
k  4  heures  30  de  I'apr^-midi,  aux  autorit6s  italiennes, 

et  que  le  „Manouba,"  alors  relax6,  se  remit  en  route  sur  Tunis  le 
m£me  jour,  k  7  heures  20  du  soir. 

En  droit: 

Consid6rant  que,  si  le  Gouvemement  Fran^ais  a  dti  penser,  6tant 
donn6  les  drconstances  dans  lesquelles  la  presence  de  passagers 
ottomans  k  bord  du  „Manouba"  lui  6tait  signal6e,  que,  moyennant 
la  promesse  de  faire  v6rifier  le  caractdre  desdits  passagers,  il  exemp- 
tait  le  „Manouba"  de  toute  mesure  de  visite  ou  de  coerdtion  de 
la  part  des  autoritds  navales  italiennes,  il  est  6tabli  qu'en  toute 


THE  MANUBA  341 

To  say  that,  upon  the  expiration  of  a  period  of  three  months  from 
the  date  of  the  award,  the  sums  charged  against  the  Government 
of  the  Republic  and  not  yet  paid  shall  bear  interest  at  the  rate  of 
four  per  cent  per  anniun. 

Whereas,  after  the  Tribunal  had  heard  the  oral  statements  of  the 
agents  of  the  parties  and  the  explanations  which  they  furnished 
at  its  request,  the  arguments  were  duly  declared  dosed. 

As  TO  Fact 

Whereas,  the  French  mail  steamer  "Manouba,"  of  the  Com- 
pagnie  de  Navigation  Mixte,  in  the  course  of  a  regular  voyage 
between  Marseilles  and  Tunis,  was  stopped  in  the  neighborhood  of 
the  Island  of  San  Pietro  January  18,  1912,  about  eight  o'clock  in 
the  morning,  by  the  torpedo  destroyer  *'Agordat"  of  the  Royal 
Italian  Navy ; 

Whereas,  after  ascertaining  the  presence  on  board  the  said  steamer 
of  twenty-nine  Turkish  passengers,  suspected  of  belonging  to  the 
Ottoman  army,  the  "Manouba"  was,  under  capture,  conducted  to 
Cagliari ; 

Whereas,  having  arrived  at  this  port  on  the  same  day,  about 
five  o'clock  in  the  evening,  the  captain  of  the  "Manouba"  was  sum- 
moned to  deliver  the  above-mentioned  twenty-nine  passengers  to 
the  Italian  authorities  and  as,  upon  his  refusal,  these  authorities 
proceeded  to  seize  the  steamer ; 

Whereas,  finally,  as,  upon  the  request  of  the  Vice-Consul  of 
France  at  Cagliari,  the  twenty-nine  Turkish  passengers  were  de- 
livered on  January  19  at  half  past  four  in  the  afternoon,  to  the 
Italian  authorities,  and  as  the  ^'Manouba,"  then  released,  resmned 
its  trip  to  Tunis  on  the  same  day  at  7 :  20  p.m. 

As  TO  Law 

Whereas,  if  the  French  Government  properly  thought,  given  the 
circumstances  under  which  the  presence  of  Ottoman  passengers  on 
board  the  ''Manouba"  was  described  to  it,  that,  in  consideration  of 
the  promise  that  the  character  of  the  said  passengers  would  be 
verified,  the  "Manouba"  was  exempted  from  the  right  of  visit  or 
coercion  on  the  part  of  the  Italian  naval  authorities,  it  is  established 


/ 
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bonne  foi  le  Gouvemement  Italien  n'a  pas  entendu  la  chose  de 
cette  fagon ; 

que,  par  suite,  en  Tabsence  d'un  accord  sp6dal  entre  les  deux 
Gouvemements,  les  autorites  navales  italiennes  ont  pu  agir  con- 
f orm6ment  au  droit  commun ; 

Consid6rant  que,  d'aprfes  la  teneur  du  Compromis,  Topfiration 
efiFectu6e  par  les  autorit£s  navales  italiennes  renferme  trois  phases 
successives,  savoir:  la  capture,  la  saisie  momentan6e  du  „Ma- 
nouba"  et  Tarrestation  des  vingt-neuf  passagers  ottomans  qui  s'y 
trouvaient  embarqu6s ; 

qu'il  convient  d'examiner  d'abord  la  16gitiniit6  de  chacune  de  ces 
trois  phases,  regard£es  comme  des  actes  Isolds  et  ind6pendants  de 
Tensemble  de  Toperation  susmentionn6e ; 

Dans  cet  ordre  d'idfies, 

Consid6rant  que  les  autorit6s  navales  italiennes  avaient,  lors  de  la 
capture  du  „Manouba,"  des  motifs  suffisants  de  croire  que  les  pas- 
sagers ottomans  qui  s'y  trouvaient  embarqu£s  6taient,  au  moins  en 
partie,  des  militaires  enr616s  dans  rarm6e  ennemie ; 

que  ces  autorit6s  avaient,  par  consequent,  le  droit  de  se  les  faire 
remettre ; 

Consid^rant  qu'elles  pouvaient,  k  cet  eflFet,  sommer  le  capitaine  de 
les  livrer,  ainsi  que  prendre,  en  cas  de  refus,  les  mesures  n6cessaires 
pour  Ty  contraindre  ou  pour  s'emparer  de  ces  passagers ; 

Consid6rant,  d'autre  part,  que,  mfime  6tant  admis  que  les  pas- 
sagers ottomans  aient  pu  £tre  consid6r6s  comme  f  ormant  une  troupe 
ou  un  dStachement  militaire,  rien  ne  permettait  de  rSvoquer  en  doute 
Tentifire  bonne  foi  de  Tarmateur  et  du  capitaine  du  „Manouba" ; 

Consid6rant  que,  dans  ces  cir Constances,  les  autorit6s  navales 
italiennes  n'etaient  pas  en  droit  de  capturer  le  „Manouba"  et  de  le 
faire  d6vier  pour  suivre  r„Agordat"  k  Cagliari,  si  ce  n'est  comme 
moyen  de  contrainte  et  aprfes  que  le  capitaine  eflt  refuse  d*ob6ir  k 
une  sommation  de  livrer  les  passagers  ottomans ; 

que,  aucune  sommation  de  ce  genre  n'ayant  eu  lieu  avant  la 
capture,  Facte  de  capturer  le  „Manouba"  et  de  I'amener  k  Cagliari 
n'6tait  pas  legitime ; 
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that  in  complete  good  faith  the  Italian  Government  did  not  under- 
stand the  matter  in  that  way ; 

as,  consequently,  in  the  absence  of  a  special  agreement  between 
the  two  governments,  the  Italian  naval  authorities  were  able  to  act 
according  to  the  common  law ; 

Whereas,  according  to  the  terms  of  the  compromis,  the  action 
taken  by  the  Italian  naval  authorities  includes  three  successive 
phases,  to  wit:  the  capture,  the  temporary  seizure  of  the  ''Ma- 
nouba,"  and  the  arrest  of  the  twenty-nine  Turkish  passengers  who 
were  on  board ; 

as  it  is  fitting  to  examine  in  the  first  place  the  legality  of  each 
of  these  three  phases,  considered  as  separate  acts  and  independent 
of  the  above-mentioned  action  as  a  whole ; 

In  this  order  of  subjects, 

Whereas  the  Italian  naval  authorities  had,  at  the  time  of  the 
capture  of  the  "Manouba,"  sufficient  reason  to  believe  that  the 
Ottoman  passengers  who  were  embarked  thereon  were,  at  least  in 
part,  soldiers  enlisted  in  the  enemy's  army ; 

as,  consequently,  these  authorities  had  the  right  to  compel  their 
surrender ; 

Whereas  they  might  for  this  end  summon  the  captain  to  deliver 
them,  as  well  as  take,  in  case  of  his  refusal,  the  measures  necessary 
to  compel  him  to  do  so,  or  themselves  take  possession  of  these  pas- 
sengers ; 

Whereas,  on  the  other  hand,  as,  even  admitting  that  there  might 
have  been  grounds  for  believing  that  the  Ottoman  passengers 
might  have  been  considered  as  forming  a  military  troop  or  a  de- 
tachment, nothing  warranted  calling  in  question  the  entire  good 
faith  of  the  owner  and  of  the  captain  of  the  '^Manouba" ; 

Whereas  as,  under  these  circumstances,  the  Italian  naval  au- 
thorities had  not  the  right  to  capture  the  ''Manouba"  and  to  com- 
pel it  to  leave  its  course  and  follow  the  "  Agordat "  to  Cagliari,  unless 
it  were  for  the  purpose  of  arrest  and  after  the  captain  had  refused  to 
obey  a  simmions  to  surrender  the  Ottoman  passengers ; 

as,  no  simmions  of  that  kind  having  been  made  before  the  cap- 
ture, the  act  of  capturing  the  '^Manouba"  and  taking  it  to  Cagliari 
was  not  legal ; 
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Consid6rant  que,  la  sommation  faite  k  Cagliari  etant  rest6e  sans 
effet  imm^diat,  les  autorit6s  navales  italiennes  avaient  le  droit  de 
prendre  les  mesures  de  contrainte  necessaires  et,  spfidalement,  de 
retenir  le  „Manouba"  jusqu'^  ce  que  les  passagers  ottomans  fussent 
livrfa; 

que  la  saisie  efifectuee  n'6tait  legitime  que  dans  les  limites  d'un 
sfiquestre  temporaire  et  conditionnel ; 

Consid6rant  enfin  que  les  autorites  navales  italiennes  avaient  le 
droit  de  se  faire  livrer  et  d'arrfiter  les  passagers  ottomans. 

Pour  ce  qui  conceme  Tensemble  de  Toperation, 

Consid6rant  que  les  trois  phases  dont  se  compose  I'op^ration 
unique  pr6vue  par  le  Compromis  doivent  fitre  appr6ci6es  en  elles- 
mfimes,  sans  que  rill6galit6  de  Tune  d'elles  doive,  dans  Tespfece, 
influer  sur  la  r6gularit£  des  autres ; 

que  rill6galit£  de  la  capture  et  de  la  conduite  du  „Manouba^'  k 
Cagliari  n'a  pas  vid6  les  phases  posterieures  de  rop6ration ; 

Consid6rant  que  la  capture  ne  pourrait  non  plus  fitre  16gitimfie  par 
la  regularity,  relative  ou  absolue,  de  ces  demi&res  phases  envisag6es 
separ£ment. 

Sur  la  demande  tendant  k  faire  condanmer  le  Gouvemement 
Royal  Italien  k  verser  k  titre  de  dommages-int6r6ts : 

I®,  la  somme  de  un  franc  pour  atteinte  port6e  au  pavilion 
fran^ais ; 

2®.  la  somme  de  cent  mille  francs  pour  reparation  du 
prejudice  moral  et  politique  resultant  de  Tinobservation 
du  droit  commun  international  et  des  conventions  r6ci- 
proquement  obligatoires  pour  Tltalie  comme  pour  la 
France, 

Et  sur  la  demande  tendant  k  faire  condamner  le  Gouvemement  de 
la  R6publique  Franjaise  k  verser  la  somme  de  cent  mille  francs  k 
titre  de  sanction  et  de  reparation  du  prejudice  mat6riel  et  moral 
*  resultant  de  la  violation  du  droit  international,  notamment  en  ce 
qui  conceme  le  droit  que  le  belligerant  a  de  verifier  la  quality  d'in- 
diyidus  soupfonnfis  fitre  des  militaires  ennemis,  trouv6s  k  bord  de 
nafrires  de  commerce  neutres, 

Considerant  que,  pour  le  cas  oil  ime  Puissance  aurait  manque  k 
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Whereas,  the  summons  made  at  Cagliari  having  been  without 
immediate  effect,  the  Italian  naval  authorities  had  the  right  to  take 
the  necessary  measures  of  compulsion,  and  specifically,  to  detain  the 
"Manouba"  until  the  Ottoman  passengers  were  surrendered; 

as  the  seizure  effected  was  legal  only  to  the  extent  of  a  temporary 
and  conditional  sequestration ; 

Whereas,  finally,  as  the  Italian  naval  authorities  had  the  right 
to  compel  the  surrender  and  to  arrest  the  Ottoman  passengers. 

As  to  the  action  as  a  whole. 

Whereas  the  three  phases,  of  which  the  single  action  provided  for 
by  the  compromis  is  composed,  should  be  judged  by  themselves, 
without  the  illegality  of  any  one  of  them  having  influence,  in  this 
case,  on  the  regularity  of  the  others ; 

as  the  illegality  in  capture  and  taking  of  the  "Manouba"  to 
Cagliari  did  not  vitiate  the  successive  phases  of  the  action ; 

Whereas  the  capture,  moreover,  could  not  be  legalized  by  the 
regularity,  relative  or  absolute,  of  these  last  phases  considered 
separately. 

Upon  the  request  to  the  effect  that  the  Royal  Italian  Government 
be  condemned  to  pay  as  compensation : 

1.  The  sum  of  one  franc  for  the  offense  offered  the  French 
flag; 

2.  The  sum  of  one  hundred  thousand  francs  as  reparation  for 
the  moral  and  political  injury  resulting  from  the  failure  to  observe 
the  international  common  law  and  the  conventions  reciprocally 
binding  upon  Italy  and  upon  France, 

And  upon  the  request  to  the  effect  that  the  Government  of  the 
French  Republic  be  condemned  to  pay  the  smn  of  one  hundred 
thousand  francs  as  a  penalty  and  reparation  for  the  material  and 
moral  injury  resulting  from  the  violation  of  international  law, 
especially  in  so  far  as  concerns  the  right  of  the  belligerent  to  verify  ^ 
the  character  of  individuals  suspected  of  being  soldiers  of  the  enemy, 
when  found  on  board  neutral  commercial  vessels. 

Whereas,  in  case  a  Power  has  failed  to  fulfil  its  obligatid&s. 
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remplir  ses  obligations,  soit  g6n6rales  soit  spficiales,  vis-i-vis  d'une 
autre  Puissance,  la  constatation  de  ce  fait,  surtout  dans  une  sen- 
tence arbitrale,  constitue  d€}k  une  sanction  s6rieuse ; 

que  cette  sanction  est  renforc6e,  le  cas  6ch6ant,  par  le  paiement 
de  dommages-int6r6ts  pour  les  pertes  matferielles ; 

que,  en  th^se  g6n6rale  et  abstraction  faite  de  situations  parti- 
culidres,  ces  sanctions  paraissent  suffisantes ; 

que,  6galement  en  thtee  g6n6rale,  Tintroduction  d'une  autre 
sanction  p6cuniaire  paratt  6tre  superfine  et  d6passer  le  but  de  la 
juridiction  intemationale ; 

Consid6rant  que,  par  application  de  ce  qm  vient  d'etre  dit,  les 
drconstances  de  la  cause  pr6sente  ne  sauraient  motiver  une  telle 
sanction  suppl6mentaire ;  que,  sans  autre  examen,  il  n'y  a  done 
pas  lieu  de  donner  suite  aux  demandes  susmentionn£es. 

Sur  la  demande  de  T Agent  fran^ais  tendant  k  ce  que  le  Gouverne- 
ment  Royal  Italien  soit  tenu  de  verser  au  Gouvemement  de  la 
R£publique  Frangaise  la  somme  de  cent  huit  mille  six  cent  un  francs 
soixante-dix  centimes,  montant  des  indemnit£s  r6clam6es  par  les 
particuUers  int6ress6s,  soit  dans  le  vapeur  „Manouba,"  soit  dans 
son  exp6dition, 

Consid6rant  qu'une  indeninitfi  est  due  pour  le  retard  occasionn6 
au  „Manouba"  par  sa  capture  non  justifiee  et  sa  conduite  k  Cagliari, 
mais  qu'il  y  a  lieu  de  tenir  compte  du  retard  provenant  du  refus  non 
legitime  du  capitaine  de  livrer  k  Cagliari  les  vingt-neuf  passagers 
turcs  et  aussi  du  fait  que  le  navire  n'a  pas  6t6  entifirement  d6toum£ 
de  sa  route  sur  Tunis ; 

Consid6rant  que,  si  les  autorit6s  navales  italiennes  ont  op6r6'  la 
saisie  du  ,*,Manouba"  au  lieu  du  s6questre  temporaire  et  condition- 
nel  qui  6tait  16gitime,  il  apparalt  que,  de  ce  chef,  les  int6ress6s  n'ont 
pas  6prouve  de  pertes  et  dommages ; 

Considerant  que,  en  faisant  6tat  de  ces  circonstances  et  aussie 
des  frais  occasionnfe  au  Gouvemement  Italien  par  la  surveillance 
du  navire  retenu,  le  Tribunal,  aprfes  avoir  entendu  les  explications 
concordantes  de  deux  de  ses  Membres  cliarg6s  par  lui  de  procfeder 
k  une  enqufite  sur  lesdites  reclamations,  a  6valu6  k  quatre  mille 
francs  la  somme  due  k  Tensemble  des  int6ress6s  au  navire  et  k  son 
expedition. 
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whether  general  or  special,  to  another  Power,  the  statement  of  this 
fact,  especially  in  an  arbitral  award,  constitutes  already  a  severe 
penalty ; 

as  this  penalty  is  made  heavier,  if  there  be  occasion,  by  the  pay- 
ment of  compensation  for  material  losses ; 

as  generally  and  excluding  special  circumstances,  these  penalties 
appear  to  be  sufficient ; 

as,  also  as  a  general  rule,  the  imposition  of  other  pecuniary  penalty 
appears  to  be  superfluous  and  to  go  beyond  the  objects  of  interna- 
tional jurisdiction ; 

Whereas,  by  the  application  of  what  has  been  said,  the  circum- 
stances of  the  present  case  would  not  justify  such  a  supplementary 
penalty;  as,  without  further  examination,  there  is  no  reason  for 
complying  with  the  above-mentioned  requests. 

Upon  the  request  of  the  French  agent  to  the  effect  that  the  Royal 
Italian  Government  be  compelled  to  pay  to  the  Government  of  the 
French  Republic  the  sum  of  one  hundred  and  eight  thousand,  six 
hundred  and  one  francs,  seventy  centimes,  the  amount  of  the  indem- 
nities claimed  by  •  individuals  interested  either  in  the  steamer 
*'Manouba"  or  in  its  voyage; 

Whereas  an  indemnity  is  due  for  the  delay  occasioned  to  the 
*'Manouba"  by  its  xmwarranted  capture  and  its  taking  in  to  Cagl- 
iari,  but  as  account  should  be  taken  of  the  delay  caused  by  the  ille- 
gal refusal  of  the  captain  to  surrender  the  twenty-nine  Turkish 
passengers  at  Cagliari,  as  well  as  the  fact  that  the  vessel  was  not 
taken  entirely  out  of  its  course  to  Tunis ; 

Whereas,  if  the  Italian  naval  authorities  effected  the  seizure 
of  the  "Manouba"  at  the  place  of  its  temporary  and  conditional 
sequestration,  which  was  legal,  it  appears  that,  to  this  degree,  the 
interested  parties  have  not  suffered  loss  and  damages ; 

Whereas,  taking  account  of  these  circumstances  and  also  of  the 
expense  incurred  by  the  Italian  Government  in  guarding  the  de- 
tained vessel,  the  Tribunal,  after  having  heard  the  concurring  ex- 
planations of  two  of  its  members  charged  by  it  to  proceed  to  the 
investigation  of  the  said  claims,  has  fixed  at  four  thousand  francs  the 
amount  due  all  those  interested  in  the  vessel  and  its  voyage. 
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Par  ces  Motifs, 
Le  Tribunal  Arbitral 

Declare  et  prononce  ce  qui  suit : 

Pour  ce  qui  concerne  Vensemble  de  Vopiration  visie  dans  le  premiere 
question  posie  par  le  Compromise 

Les  diftrerUes  phases  de  cette  opiralion  ne  doivent  pas  (tre  con- 
sidiries  comme  connexes  en  ce  sens  que  le  caractere  de  Vune  doive, 
dans  respece,  influer  sur  le  caractere  des  autres. 

Pour  ce  qui  concerne  les  dif6rentes  phases  de  ladite  opiralion, 
appriciies  sSpar6ment, 

Les  autoritis  novates  italiennes  n^itaient  pas,  d^une  jaqon  ginerale 
et  d'apres  les  circonstances  speciales  oit  V operation  a  Sti  accomplie,  en 
droit  de  procider  comme  eUes  ont  fait  d  la  capture  du  vapeur  postal 
franqais  „Manouba^*  et  d  sa  conduite  d  Cagliari; 

Le  yyManouba^^  unefois  capturi  et  ameni  d  Cagliari,  les  autoritis 
navales  italiennes  itaient,  d^une  faqon  ginirale  et  d^apris  les  circon- 
stances sptciaies  oH  Vopiration  a  iU  accomplie,  en  droit  de  procider 
comme  elles  ont  fait  d  la  saisie  momentanie  du  „Manouba,^^  dans  la 
mesure  oH  cette  saisie  ne  dipassait  pas  les  limites  d^un  siquestre  tern- 
poraire  et  conditionnel,  ayant  pour  but  de  contraindre  le  capitaine  du 
„Manouba  "  d  livrer  les  vingP-neuf  passagers  ottomans  qui  s^y  trouvaient 
embarquis; 

Le  „Manouba^^  une  fois  capturi,  ameni  d  Cagliari  et  saisij  les 
autoritis  navales  italiennes  itaient,  d^une  faqon  ginirale  et  d^apres  les 
circonstances  spiciales  oA  Fopiration  a  iti  accomplie,  en  droit  de  pro- 
cider  comme  eUes  ont  fait  d  Varrestation  des  vingt-neuf  passagers  otto- 
mans qui  s^y  trouvaient  embarquis. 

Pour  ce  qui  concerne  la  seconde  question  posie  par  le  Compromis, 

Le  Gouvemement  Royal  Italien  sera  tenu,  dans  les  trois  mois  de 
la  prisente  sentence,  de  verser  au  Gouvernement  de  la  Ripublique  Fran- 
qaise  la  somme  de  quatre  mille  francs,  qui,  diduction  faite  desfrais  de 
surveillance  du  „Manouba"  dUs  au  Gouvernement  italien,  forme  le 
montant  des  pertes  et  dommages  iprouvis,  d  raison  de  la  capture  etdela 
conduite  du  „Manouba^^  d  Cagliari,  par  les  particuliers  intiressis  au 
navire  et  d  son  expidiHon. 
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For  these  Reasons 
The  Arbitral  Tribunal 

Declares  and  pronounces  as  follows : 

As  regards  the  action  as  a  whole,  covered  by  the  first  question  raised 
by  the  compromis, 

The  different  phases  of  this  action  ought  not  be  considered  as  con- 
nected with  each  other  in  the  sense  that  the  character  of  any  one,  in 
this  case,  should  affect  the  character  of  the  others. 

As  to  the  various  phases  of  the  said  action  considered  separately, 

The  Italian  naval  authorities  were  not,  in  general  and  according  to 
the  special  circumstances  under  which  the  act  was  committed,  within 
their  rights  in  proceeding,  as  they  did,  to  the  capture  of  the  French 
mail  steamer  '^  Manouba  "  and  in  taking  it  to  Cagliari; 

When  once  the  "  Manouba  "  was  captured  and  brought  into  Cagl- 
iari, the  Italian  naval  authorities  were,  in  general  and  according  to 
the  special  circumstances  under  which  the  act  was  committed,  within 
their  rights  in  proceeding,  as  they  did,  to  the  momentary  seizure  of 
the  ''  Manouba  ^^  to  the  extent  that  this  seizure  did  not  pass  beyond  the 
limits  of  a  temporary  and  conditional  sequestration  in  order  to  conp- 
pel  the  captain  of  the  ^^  Manouba  "  to  deliver  the  twenty-nine  Turkish 
passengers  who  were  embarked  thereon. 

When  once  the  ''  Manouba  "  was  captured,  brought  into  Cagliari 
and  seized,  the  Italian  naval  authorities  were,  in  general  and  according 
to  the  special  circumstances  under  which  the  act  was  committed,  within 
their  rights  in  proceeding  as  they  did  to  the  arrest  of  the  twenty-nine 
Ottoman  passengers  who  were  on  board. 

As  regards  the  second  question  raised  by  the^compromis. 

The  Royal  Italian  Government  shall  be  held,  within  three  months 
from  the  present  award,  to  pay  to  the  Government  of  the  French  Republic 
the  sum  of  four  thousand  francs,  which  after  deduction  of  the  amount 
due  the  Italian  Government  for  custody  of  the  "  Manouba  "  is  the 
amount  of  the  losses  and  damages  sustained  by  the  individuals  in- 
terested in  the  vessel  and  its  voyage,  by  reason  of  the  capture  of  the 
''  Manouba  "  and  in  taking  it  to  Cagliari. 
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II  rCy  a  pas  lieu  de  donner  suite  aux  atUres  rlclamations  contenues 
dans  les  conclusions  des  deux  Parties. 

Fait  h.  La  Haye,  dans  THdtel  de  la  Cour  Pennanente  d' Arbitrage, 
le  6  mai  1913. 

Le  Pr6sident :  Hj.  L.  Hammarsk jold 
Le  Secretaire  general :  Michiels  van  Verduynen 
Le  Secretaire :  Roell 
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There  is  no  reason  to  comply  with  the  other  claims  contained  in  the 
motions  of  the  two  parties. 

Done  at  The  Hague,  in  the  building  of  the  Permanent  Court  of 
Arbitration,  May  6,  19 13. 

President:  Hj.  L.  Hammarskjold 

Secretary  General:  Michiels  van  Verduynen 
Secretary :  Roell 


XIII 
FRANCE  AND  ITALY 

THE  CARTHAGE 

CoMPRoms,  March  6,  191 2 

Sessions,  March  31,  1913-ApRiL  26,  1913,  The  Hague 

Award,  May  6,  1913 

Arbitrators,  Hammarskjold,  Fusinato,  Eriege,  Renaxtlt,  Taube 

COMPROMIS 

Le  Gouvemement  de  la  Republique  Fran^aise  et  le  Gouveme- 
ment  Royal  Italien,  s'6tant  mis  d'accord  le  26  Janvier  191 2  par  appli- 
cation de  la  Convention  d'arbitrage  du  25  dficembre  1903,  renouvelfee 
le  24  dficembre  1908  pour  confier  k  un  Tribunal  d'arbitrage  Texamen 
de  la  capture  et  de  la  saisie  momentan6e  du  vapeur  postal  fran^ais 
„Carthage"  par  les  autorit6s  navales  italiennes,  ainsi  que  la  mission 
de  se  prononcer  sur  les  cons6quences  qui  en  d^rivent, 

Les  soussign6s,  dtiment  autoris6s  k  cet  effet,  sont  convenus  du 
Compromis  suivant : 

Article  i 

Un  Tribunal  arbitral,  compos6  comme  il  est  dit  d-aprds,  est 
charg6  de  r6soudre  les  questions  suivantes : 

i^.  Les  autorit6s  navales  italiennes  £taient-elles  en  droit 
de  proc6der  comme  elles  ont  fait  k  la  capture  et  k  la  saisie 
momentanSe  du  vapeur  postal  frangais  „Carthage"  ? 

2®.  Quelles  consequences  p6cuniaires  ou  autres  doivent 
r6sulter  de  la  solution  donn6e  k  la  question  pr6cedente  ? 

Article  2 

Le  Tribimal  sera  compost  de  dnq  Arbitres  que  les  deux  Gouveme- 
ments  choisiront  parmi  les  Membres  de  la  Cour  permanente  d'Arbi- 
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COMPROMIS 

The  Government  of  the  French  Republic  and  the  Royal  Italian 
Government  having  agreed  on  January  26,  1912/  in  accordance 
with  the  arbitration  convention  of  December  25,  1903,  renewed 
December  24,  1908,  to  refer  to  an  arbitral  tribunal  the  examination 
of  the  capture  and  temporary  seizure  of  the  French  mail  steamer 
^Xarthage"  by  the  Italian  naval  authorities,  as  well  as  the  task 
of  pronoimdng  upon  the  consequences  which  flow  therefrom, 

The  imdersigned,  duly  authorized  for  that  purpose,  have  agreed 
upon  the  following  compromis : 

Article  i 

An  arbitral  tribimal,  constituted  as  hereafter  stated,  is  charged 
with  the  decision  on  the  following  questions : 

1.  Were  the  Italian  naval  authorities  within  their  rights  in  pro- 
ceeding as  they  did  to  the  capture  and  temporary  seizure  of  the 
French  mail  steamer  *' Carthage"  ? 

2.  What  pecimiary  or  other  consequences  ought  to  follow  from 
the  decision  given  upon  the  preceding  question  ? 

Article  2 

The  Tribunal  shall  be  composed  of  five  arbitrators  whom  the  two 
Governments  shall  choose  from  among  the  members  of  the  Perma- 

^  See  note,  p.  327. 
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trage  de  La  Haye,  en  d6signant  celui  d'entre  eux  qui  remplira  les 
fonctions  de  Surarbitre. 

Article  3 

A  la  date  du  15  juin  191 2,  chaque  Partie  d6posera  au  Bureau  de 
la  Cour  permanente  d'Arbitrage  quinze  exemplaires  de  son  memoire, 
avec  les  copies  certifi6es  conformes  de  tous  les  documents  et  pieces 
qu'elle  compte  invoquer  dans  la  cause. 

Le  Bureau  en  assurera  sans  retard  la  transmission  aux  Arbitres  et 
aux  Parties,  savoir  deux  exemplaires  pour  chaque  Arbitre,  trois 
examplaires  pour  la  Partie  adverse ;  deux  exemplaires  resteront  dans 
les  archives  du  Biureau. 

A  la  date  du  15  aoAt  191 2,  chaque  Partie  d6posera  dcuis  les 
mfimes  conditions  que  d^essus  son  contre-m6moire  avec  les  pieces 
k  I'appui  et  ses  conclusions  finales. 

A&TICLE  4 

Chacime  des  Parties  d6posera  au  Bureau  de  la  Cour  permanente 
d'Arbitrage  de  La  Haye,  en  mfime  temps  que  son  m6moire  et  k  titre 
de  provision,  une  sonrnie  qui  sera  fix6e  d'un  commun  accord. 

A&TICLE  5 

Le  Tribunal  se  r6unira  k  La  Haye,  sur  la  convocation  de  son 
President,  dans  la  deuxi^me  quinzaine  du  mois  de  septembre  1912. 

Article  6 

Chaque  Partie  sera  repr6sent6e  par  im  Agent  avec  mission  de 
servir  d'interm&iiaire  entre  elle  et  le  Tribimal. 

Le  Tribunal  pourra,  s'il  Testime  n6cessaire,  demander  k  Tim  ou  k 
Tautre  des  Agents  de  lui  fournir  des  explications  orales  ou  6crites 
auxquelles  1' Agent  de  la  Partie  adverse  aura  le  droit  de  r6pondre. 

Article  7 

La  langue  fran^aise  est  la  langue  du  Tribunal.  Chaque  Partie 
pourra  faire  usage  de  sa  propre  langue. 

Article  8 

La  sentence  du  Tribimal  devra  fitre  rendue  dans  le  plus  bref  dfilai 
possible  et  dans  tous  les  cas  dans  les  trente  joiurs  qui  suivront  la 
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nent  Court  of  Arbitration  at  The  Hague,  designating  which  of  these 
shall  fill  the  office  of  President. 

Article  3 

On  June  15,  191 2,  each  party  shall  deposit  with  the  Bureau  of 
the  Permanent  Court  of  Arbitration  fifteen  copies  of  its  case,  with 
duly  certified  copies  of  all  documents  and  exhibits  which  it  proposes 
to  put  in  evidence  in  the  case. 

The  Bureau  will  imdertake  without  delay  to  forward  them  to  the 
arbitrators  and  to  the  parties,  that  is  two  copies  for  each  arbitrator, 
three  copies  for  the  opposing  party ;  two  copies  will  remain  in  the 
..archives  of  the  Bureau. 

'  On  August  15, 1912  each  party  will  deposit  in  the  same  manner  as 
above  its  coxmter-case  with  the  documents  in  support  thereof  and 
its  final  conclusions. 

Article  4 

Each  party  shall  deposit  with  the  Bureau  of  the  Permanent  Court 
of  Arbitration  at  The  Hague  at  the  same  time  with  its  case  as  secur- 
ity a  sum  which  shall  be  fixed  by  conunon  agreement. 

Article  5 

The  Tribimal  shall  meet  at  The  Hague,  at  the  call  of  the  President, 

in  the  second  half  of  the  month  of  September,  191 2.     (Adjourned 

to  March  1913.) 

Article  6 

Each  party  shall  be  represented  by  an  agent  whose  task  is  to 
serve  as  an  intermediary  between  it  and  the  Tribunal. 

The  Tribimal  may,  if  it  thinks  necessary,  call  upon  one  or  the 
other  of  the  agents  to  furnish  it  with  oral  or  written  explanations 
to  which  the  agent  of  the  opposite  party  shall  have  the  right  to  reply. 

Article  7 

French  is  the  language  of  the  Tribxmal.  Each  party  may  make 
use  of  its  own  language. 

Article  8 

The  award  of  the  Tribunal  shall  be  given  with  as  little  delay  as 
possible,  and  in  any  case  within  thirty  days  after  the  conclusion 
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cl6ture  des  d6bats.    Toutefois,  ce  delai  pourra  fitre  prolong6  k  la 
demande  du  Tribxinal  et  du  consentement  des  Parties. 

Article  9 

Le  Tribiinal  est  competent  pour  r6gler  les  conditions  d'ex6cution 
de  sa  sentence. 

Article  10 

Pour  tout  ce  qui  n'est  pas  pr6vu  par  le  pr6sent  Compromis,  les 
dispositions  de  la  Convention  de  La  Haye  du  18  octobre  1907  pour  le 
rdglement  pacifique  des  conflits  intemationaux  seront  applicables 
au  present  Arbitrage. 

Fait  en  double  k  Paris,  le  6  mars  191 2. 

Signi:  L.  Renault 
Signi:  G.  Fusinato 


SENTENCE  RENDUE  LE  6  MAI  1913  PAR  LE  TRIBUNAL  ARBITRAL  DANS 
L'AFFAIRE  DU  VAPEUR  POSTAL  FRANCAIS  „CARTHAGE  " 

Consid6rant  que,  par  xm  Accord  du  26  Janvier  191 2  et  par  un 
Compromis  du  6  mars  suivant,  le  Gouvemement  de  la  R6publique 
Franjaise  et  le  Gouvemement  Royal  Italien  sont  convenus  de  sou- 
mettre  k  im  Tribimal  Arbitral  compos6  de  dnq  Membres  la  solution 
des  questions  suivantes : 

i^.  Les  autorit6s  navales  italiennes  6taient-elles  en  droit 
de  proc6der  comme  elles  ont  fait  k  la  capture  et  k  la  saisie 
momentan6e  du  vapeur  postal  frangais  „Carthage"  ? 

2°.  Quelles  consequences  p6cuniaires  ou  autres  doivent 
r6sulter  de  la  solution  donn6e  k  la  question  pr6c6dente  ? 

Consid6rant  qu'en  ex6cution  de  ce  Compromis  les  deux  Gouveme- 
ments  ont  choisi,  d'un  commun  accord,  poiu:  constituer  le  Tribunal 
Arbitral  les  Membres  suivants  de  la  Cour  Permanente  d'Arbitrage : 

Son  Excellence  Monsieur  Guido  Fusinato,  Docteur  en  droit, 
Ministre  d'Etat,  ancien  Ministre  de  Tlnstruction  publique,  Pro- 
fesseur  honoraire  de  droit  international  a  TUniversitfi  de  Turin, 
Depute,  Conseiller  d'Etat ; 
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of  the  arguments.     This  period  may,  however,  be  extended  on  the 
request  of  the  Tribunal  and  by  the  consent  of  the  parties. 

Article  9 

The  Tribimal  has  the  right  to  determine  the  conditions  of  the 
performance  of  its  award. 

Article  10 

As  to  what  is  not  provided  for  in  this  present  compromis,  the 
provisions  of  The  Hague  convention  of  October  18,  1907  for  the 
pacific  settlement  of  international  disputes  shall  be  applicable  to  the 
present  arbitration. 

Done  in  duplicate  at  Paris,  March  6,  1912. 

Signed:  L.  Renault 
Signed:  G.  Fustnato 


AWARD  RENDERED  MAY  6,   1913  BY  THE  ARBITRAL  TRIBUNAL  IN 
THE  CASE  OF  THE  FRENCH  MAIL  STEAMER  "CARTHAGE" 

Whereas  as,  by  an  agreement  of  January  26,  1912,  and  by  a 
compromis  of  March  6  following,  the  Government  of  the  French 
Republic  and  the  Royal  Italian  Government  have  agreed  to  submit 
to  an  arbitral  tribunal  composed  of  five  members  the  decision  of  the 
following  questions : 

1 .  Were  the  Italian  naval  authorities  within  their  rights  in  pro- 
ceeding, as  they  did,  to  the  capture  and  temporary  seizure  of  the 
French  mail  steamer  ** Carthage"  ? 

2.  What  pecuniary  or  other  consequences  ought  to  follow  from 
the  decision  given  upon  the  preceding  question  ? 

Whereas  in  carrying  out  this  compromis,  the  two  governments 
have  chosen,  by  common  consent,  to  constitute  the  arbitral  tribimal, 
the  following  members  of  the  Permanent  Court  of  Arbitration : 

His  Excellency  Guido  Fusinato,  Doctor  of  Law,  Minister  of  State, 
formerly  Minister  of  Public  Instruction,  Honorary  Professor  of 
International  Law  in  the  University  of  Turin,  Deputy,  Counselor 
of  State ; 
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Monsieur  Knut  Hjalmar  Leonard  de  Hammarskjold,  Docteur  en 
droit,  anden  Ministre  de  la  Justice,  ancien  Ministre  des  Cultes  et 
de  rinstruction  publique,  anden  Envoyfi  extraordinaire  et  Ministre 
pl6nipotentiaire  k  Copenhague,  anden  President  de  la  Cour  d'appel 
de  Jonkoping,  anden  Professeur  i  la  Faculty  de  droit  d'Upsal, 
Gouvemeur  de  la  province  d'Upsal ; 

Monsieur  Kriege,  Docteur  en  droit,  Conseiller  actuel  intime  de 
Legation  et  Directeur  au  D6partement  des  Affaires  Etrangferes, 
Plfinipotentiaire  au  Conseil  F6d6ral  Allemand ; 

Monsieur  Louis  Renault,  Ministre  pl6nipotentiaire,  Membre  de 
rinstitut)  Professeur  k  la  Faculty  de  droit  de  TUniversitfi  de  Paris  et 
k  TEcole  libre  des  sdences  politiques,  Jurisconsulte  du  Ministire 
des  Affaires  Etrangferes ; 

Son  Excellence  le  Baron  Michel  de  Taube,  Docteur  en  droit, 
Adjoint  du  Ministre  de  Tlnstruction  publique  de  Russie,  Conseiller 
d'Etat  actuel ; 

que  les  deux  Gouvemements  ont,  en  mfime  temps,  d6sign6  Mon- 
sieur de  Hammarskjold  pour  remplir  les  fonctions  de  Pr6sident. 

Consid6rant  que,  en  ex6cution  du  Compromis  du  6  mars  1912,  les 
M6moires  et  Contre-M6moires  ont  ete  d<iment  6chang6s  entre  les 
Parties  et  communiques  aux  Arbitres ; 

Consid6rant  que  le  Tribunal,  constitu6  comme  il  est  dit  d-dessus, 
s'est  r6uni  k  Lsl  Haye  le  31  mars  1913 ; 

que  les  deux  Gouvemements  ont  respectivement  d6sign6  comme 
Agents  et  Conseils, 

le  Gouvernement  de  la  Republique  Frangaise : 

Monsieur  Henri  Fromageot,  Avocat  k  la  Cour  d'appel  de  Paris, 
Jurisconsulte  suppl6ant  du  Ministfire  des  Affaires  Etrangferes,  Con- 
seiller du  D^parteinent  de  la  Marine  en  droit  international.  Agent ; 

Monsieur  Andr6  Hesse,  Avocat  k  la  Cour  d'appel  de  Paris,  Mem- 
bre de  la  Chambre  des  D6put6s,  Conseil ; 

Le  Gouvernement  Royal  Italien : 

Monsieur  Arturo  Ricci-Busatti,  Envoy6  extraordinaire  et  Minis- 
tre pl6nipotentiaire,  Chef  du  Bureau  du  Contentieux  et  de  la  Legis- 
lation au  Minist^re  Royal  des  Affaires  EtrangSres,  Agent ; 

Monsieur  Dionisio  Anzilotti,  Professeur  de  droit  international  k 
rUniversite  de  Rome,  Conseil. 
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Mr.  Knut  Hjalmar  L6onard  de  Hammarskjold,  Doctor  of  Law, 
formerly  Minister  of  Justice,  formerly  Minister  of  Public  Worship 
and  Instruction,  formerly  Envoy  Extraordinary  and  Minister 
Plenipotentiary  at  Copenhagen,  formerly  President  of  the  Court 
of  Appeals  of  Jonkoping,  formerly  Professor  in  the  Faculty  of  Law 
of  Upsala,  Governor  of  the  Province  of  Upsala ; 

Mr.  Kriege,  Doctor  of  Law,  at  present  Privy  Counselor  of  Lega- 
tion and  Director  in  the  Department  of  Foreign  Affairs,  Plenipo- 
tentiary in  the  German  Federal  Council ; 

Mr.  Louis  Renault,  Minister  Plenipotentiary,  member  of  the  In- 
stitute, Professor  in  the  Faculty  of  Law  of  the  University  of  Paris 
and  of  the  Ecole  Libre  des  Sciences  PolitiqueSy  Jurisconsult  in  the 
Ministry  of  Foreign  Affairs ; 

His  Excellency  Baron  Michel  de  Taube,  Doctor  of  Law,  Assistant 
Minister  of  Public  Instruction  of  Russia,  at  present  Coimselor  of 
State ; 

as  the  two  governments  have,  at  the  same  time,  designated  Mr. 
de  Hammarskjold  to  perform  the  duties  of  President. 

Whereas,  in  accordance  with  the  compromis  of  March  6, 191 2,  the 
cases  and  counter-cases  have  been  duly  exchanged  by  the  parties 
and  communicated  to  the  arbitrators ; 

Whereas  the  Tribunal,  constituted  as  above  stated,  met  at  The 
Hague  on  March  31,  1913 ; 

as  the  two  governments  have  respectively  appointed  as  agents 
and  counsel. 

The  Government  of  the  French  Republic : 

Mr.  Henri  Fromageot,  Advocate  in  the  Court  of  Appeals  of  Paris, 
Assistant  Jurisconsult  in  the  Ministry  of  Foreign  Affairs,  Coimselor 
in  International  Law  for  the  Navy  Department,  agent ; 

Mr.  Andr6  Hesse,  Advocate  in  the  Court  of  Appeals  of  Paris, 
Member  of  the  Chamber  of  Deputies,  coxmsel ; 

The  Royal  Italian  Government : 

Mr.  Arturo  Ricd-Busatti,  Envoy  Extraordinary  and  Minister 
Plenipotentiary,  Chief  of  the  Bureau  of  Claims  and  Legislation 
of  the  Royal  Ministry  of  Foreign  Affairs,  agent ; 

Mr.  Dionisio  Anzilotti,  Professor  of  International  Law  in  the  Uni- 
versity of  Rome,  coxmsel. 
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Coiisid6rant  que  les  Agents  des  Parties  ont  pr6sente  au  Tribunal 
les  conclusions  suivantes,  savoir, 

TAgent  du  Gouvemement  de  la  R6publique  Franjaise : 

Plaise  au  Tribunal, 

Sur  la  premiere  question  posee  par  le  Compromis, 

Dire  que  les  autorit6s  navales  italiennes  n'6taient  pas  en  droit  de 
proc6der  comme  elles  ont  fait  k  la  capture  et  k  la  saisie  momentan6e 
du  vapeur  postal  franjais  „Carthage'' ; 

En  consequence  et  sur  la  seconde  question, 

Dire  que  le  Gouvemement  Royal  Italien  sera  tenu  de  verser  au 
Gouvemement  de  la  R6publique  Frangaise  k  titre  de  dommages- 
int6r6ts : 

1°.  La  somme  de  un  franc  pour  atteinte  portee  au 
pavilion  f rangais ; 

2°.  La  sonune  de  cent  mille  francs  pour  r6paration  du 
prejudice  moral  et  politique  r6sultant  de  Tinobservation 
du  droit  commun  international  et  des  conventions  r6ci- 
proquement  obligatoires  pour  Tltalie  comme  pour  la 
France ; 

3^.  La  somme  de  dnq  cent  soixante-seize  mille  sept  cent 
trente  huit  francs  vingt-trois  centimes,  montant  total  des 
pertes  et  donunages  r6clam6s  par  les  particuliers  int6ress6s 
au  navire  et  k  son  exp6dition ; 

Dire  que  la  sonune  susdite  de  cent  mille  francs  sera  vers^e  au 
Gouvemement  de  la  R6publique  pour  le  b6n6fice  en  fitre  attribu6 
k  telle  oeuvre  ou  institution  d'int6rfit  international  qu'il  plaira  au 
Tribunal  d'indiquer ; 

Subsidiairement  et  dans  le  cas  oil  le  Tribunal  ne  se  croirait  pas, 
dds  k  pr6sent,  suffisamment  6clair6  sur  le  bien  fond6  des  r6clama- 
tions  particuli^res. 

Dire  que,  par  tel  ou  tels  de  ses  membres  qu'il  lui  plaira  de  com- 
mettre  k  cet  eflFet,  il  sera,  en  presence  des  Agents  et  Conseils  des  deux 
Gouvernements,  proc6d6,  en  la  Chambre  de  ses  deliberations,  k 
I'examen  de  chacune  desdites  reclamations  particxilidres ; 

Dans  tous  les  cas,  et  par  application  de  I'article  9  du  Compromis, 
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Whereas  the  agents  of  the  parties  have  presented  to  the  Tribunal 
the  following  motions,  to-wit, 

The  agent  of  the  Government  of  the  French  Republic : 

May  it  Please  the  Tribunal, 

As  to  the  first  question  raised  by  the  compromis, 

To  say  that  the  Italian  naval  authorities  were  not  within  their 
rights  in  proceeding  as  they  did  to  the  capture  and  temporary  seizure 
of  the  French  mail  steamer  "Carthage" ; 

In  consequence  and  as  to  the  second  question, 

To  say  that  the  Royal  Italian  Government  shall  be  held  to  pay 
to  the  Government  of  the  French  Republic  as  compensation : 

1.  The  sum  of  one  franc  for   the  offense  offered  the  French 

flag; 

2.  The  sum  of  one  hundred  thousand  francs  as  reparation  for 
the  inoral  and  political  injury  resulting  from  the  failure  to  observe 
the  international  common  law  and  conventions  reciprocally  bind- 
ing upon  Italy  and  upon  France ; 

3.  The  sum  of  five  hundred  and  seventy-six  thousand,  seven 
hundred  and  thirty-eight  francs,  twenty-three  centimes,  the  total 
amoimt  of  the  losses  and  damages  claimed  by  private  parties  inter- 
ested in  the  steamer  and  its  voyage ; 

To  say  that  the  above-mentioned  sum  of  one  himdred  thousand 
francs  shall  be  paid  to  the  Government  of  the  Republic  to  be  set 
apart  for  the  benefit  of  such  work  or  institution  of  international  in- 
terest as  it  shall  please  the  Tribunal  to  indicate ; 

Further,  and  in  case  the  Tribunal  does  not  consider  itself  at 
present  sufficiently  informed  upon  the  grounds  for  the  individual 
claims, 

To  say  that  through  one  or  more  of  its  members  whom  it  may  be 
pleased  to  assign  for  this  duty,  it  shall,  in  the  presence  of  the  agents 
and  counsel  of  the  two  governments,  proceed,  in  the  deliberative 
chamber,  to  the  examination  of  each  of  the  said  individual  claims ; 

In  any  event,  and  by  the  application  of  Article  9  of  the  compro- 
mis, 
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Dire  que,  k  Texpiration  d'un  d61ai  de  trois  mois  k  compter  du 
jour  de  la  sentence,  les  sommes  mises  k  la  charge  du  Gouvemement 
Royal  Italien  et  non  encore  vers6es  seront  productives  d'int6r6ts  k 
raison  de  quatre  pour  cent  par  an. 

Et  I'Agent  du  Gouvemement  Royal  Italien : 

Plaise  au  Tribunal, 

Sur  la  premiere  question  pos6e  par  le  Compromis, 

Dire  et  juger  que  les  autorit6s  navales  italiennes  6taient  pleine- 
ment  en  droit  de  proc6der  conmie  elles  ont  fait  k  la  captiure  et  It  la 
saisie  momentan6e  du  vapeur  postal  franjais  „Carthage" ; 

En  cons6quence  et  sur  la  seconde  question, 

Dire  et  juger  qu'aucime  cons6quence  peamiaire  ou  autre  ne 
saurait  r6sulter,  k  la  charge  du  Gouvemement  Royal  Italien,  de  la 
capture  et  de  la  saisie  momentan^e  du  vapeur  postal  fran^ais  „Car- 
thage"; 

Dire  que  le  Gouvemement  Franjais  sera  tenu  de  verser  au  Gou- 
vemement Italien  la  somme  de  deux  mille  soixante-douze  francs 
vingt-cinq  centimes,  montant  des  frais  occasionn6s  par  la  saisie  du 
„Carthage"; 

Dire  que,  k  I'expiration  d'lm  d61ai  de  trois  mois  k  compter  du 
jour  de  la  sentence,  la  somme  mise  k  la  charge  du  Gouvemement 
de  la  R6publique  Frangaise  sera,  si  elle  n'a  pas  encore  6te  vers^e, 
productive  d'int6rfits  k  raison  de  quatre  pour  cent  par  an. 

Consid6rant  que,  aprfes  que  le  Tribimal  eut  entendu  les  exposes 
oraux  des  Agents  des  Parties  et  les  explications  qu'ils  lui  ont  foumies 
sur  sa  demande,  les  d6bats  ont  6t6  dAment  d6clar6s  clos. 

En  fait: 

Consid6rant  que  le  vapeur  postal  franjais  „Carthage,"  de  la 
Compagnie  G€n6rale  Transatlantique,  au  cours  d'lm  voyage  r^gulier 
entre  Marseille  et  Tunis,  fut  arret6,  le  16  Janvier  1912,  k  6  heures 
30  du  matin,  en  pleine  mer,  i  17  milles  des  c6tes  de  Sardaigne,  par 
le  contre-torpiUeur  de  la  Marine  Royale  Italienne  „Agordat" ; 

que  le  commandant  de  r„Agordat,''  ayant  constats  la  pr6sence  k 
bord  du  „Carthage"  dhm  a6roplane  appartenant  au  sieur  Duval, 
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■ 

To  say  that,  upon  the  expiration  of  a  period  of  three  months  from 
the  day  of  the  award,  the  sums  charged  against  the  Royal  Italian 
Government  and  not  yet  paid  shall  bear  interest  at  the  rate  of  four 
per  cent  per  annum. 

And  the  agent  of  the  Royal  Italian  Government : 

May  it  Please  the  Tribunal 

As  to  the  first  question  raised  by  the  compromis,  • 

To  say  and  decide  that  the  Italian  naval  authorities  were  entirely 
within  their  rights  in  proceeding,  as  they  did,  to  the  capture  and  tem- 
porary seizure  of  the  French  mail  steamer  "Carthage" ; 

In  consequence  and  as  to  the  second  question. 

To  say  and  decide  that  no  pecuniary  or  other  consequence  should 
be  imposed  upon  the  Royal  Italian  Government,  for  the  capture 
and  temporary  seizure  of  the  French  mail  steamer  ''Carthage" ; 

To  say  and  decide  that  the  French  Government  shall  be  held  to 
pay  to  the  Italian  Government  the  sum  of  two  thousand  and  seventy- 
two  francs,  twenty-five  centimes,  the  amoimt  of  the  expense  caused 
by  the  seizure  of  the  "Carthage" ; 

To  say  that,  upon  the  expiration  of  three  months  from  the  day  of 
the  award,  the  simi  charged  against  the  Government  of  the  French 
Republic  will,  if  it  has  not  yet  been  paid,  bear  interest  at  the  rate  of 
four  per  cent  per  annum. 

Whereas,  after  the  Tribunal  had  heard  the  oral  statements  of 
the  agents  of  the  parties  and  the  explanations  which  they  furnished 
upon  its  request,  the  arguments  were  duly  declared  closed. 

As  TO  Fact 

Whereas  the  French  mail  steamer  "Carthage,"  of  the  Compagnie 
G6n6rale  Transatlantique,  in  the  course  of  a  regular  voyage  between 
Marseilles  and  Tunis,  was  stopped  on  January  i6, 191 2,  at  6 :  30  a.m., 
in  the.  open  sea,  17  miles  from  the  coast  of  Sardinia,  by  the  torpedo 
destroyer  "Agordat"  of  the  Royal  Italian  Navy ; 

the  commander  of  the  "Agordat,"  having  ascertained  the  pres- 
ence on  board  the  "Carthage"  of  an  aeroplane  belonging  to  one 
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aviateur  fran^ais,  et  expedi6  k  Tunis  k  Tadresse  de  celui-d,  a  de- 
clare au  capitaine  du  „Carthage"  que  Ta^roplane  en  question  6tait 
consid6r6  par  le  Gouvemement  Italien  comme  contrebande  de 
guerre ; 

que,  le  transbordement  de  Tafiroplane  n'ayant  pu  fetre  oper6,  le 
capitaine  du  „Carthage"  a  reju  Tordre  de  suivre  r„Agordat"  k 
Cagliari,  oil  il  a  €t€  retenu  jusqu'au  20  Janvier ; 

En  droit: 

■ 

Considerant  que,  d'apr^s  les  principes  universellement  admis,  un 
b&timent  de  guerre  bellig^rant  a,  en  th^se  g6nerale  et  sans  conditions 
particididres,  le  droit  d'arrfiter  en  pleine  mer  un  navire  de  commerce 
neutre  et  de  proc6der  k  la  visite  pour  s'assurer  s'il  observe  les  rfegles 
sur  la  neutrality,  specialement  au  point  de  vue  de  la  contrebande ; 

Consid6rant,  d'autre  part,  que  la  16gitimit6  de  tout  acte  d6passant 
les  limites  de  la  visite  d6pend  de  Texistence,  soit  d'lm  trafic  de  con- 
trebande, soit  de  motifs  suffisants  pour  y  croire, 

que,  k  cet  6gard,  il  faut  s'en  tenir  aux  motifs  d'ordre  juridique ; 

Considerant  que,  dans  TespSce,  le  „Cartliage"  n'a  pas  6t6  seule- 
ment  arrfit6  et  visit6  par  r„Agordat",  mais  aussi  amen6  k  Cagliari, 
s6questr6  et  retenu  xm  certain  temps,  aprds  lequel  il  a  6t6  relax6  par 
voie  administrative ; 

Consid6rant  que  le  but  poursuivi  par  les  mesures  prises  contre  le 
paquebot-poste  franjais  6tait  d'empfecher  le  transport  de  ra6roplane 
appartenant  au  sieur  Duval,  et  embarqu6  sur  le  „Carthage"  k 
Tadresse  de  ce  mfime  Duval,  k  Tunis ; 

que  cet  aeroplane  6tait  consid6re  par  les  autorites  italiennes 
comme  constituant  de  la  contrebande  de  guerre,  tant  par  sa  nature 
que  par  sa  destination  qui,  en  r6alit6,  aurait  6t6  pour  les  forces 
ottomanes  en  Tripolitaine ; 

Consid6rant,  pour  ce  qui  conceme  la  destination  hostile  de  Fafiro- 
plane,  616ment  essentiel  de  la  saisissabilit6, 

que  les  renseignements  poss6d6s  par  les  autorit6s  italiennes 
6taient  d'une  nature  trop  g6n6rale  et  avaient  trop  peu  de  connexit6 
avec  Tafiroplane  dont  il  s'agit,  pour  constituer  des  motifs  juridiques 
suflBisants  de  croire  k  une  destination  hostile  quelconque  et,  par  con- 
s6quent,  pom:  justifier  la  capture  du  navire  qui  transportait  Tafiro- 
plane; 
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Duval,  a  French  aviator,  and  consigned  to  his  address  at  Tunis,  de- 
clared to  the  captain  of  the  "  Carthage  "  that  the  aeroplane  in  ques- 
tion was  considered  by  the  Italian  Government  contraband  of  war ; 
as  the  transshipment  of  the  aeroplane  could  not  be  made,  the 
captain  of  the  "Carthage"  received  the  order  to  follow  the  "Agor- 
dat"  to  Cagliari,  where  he  was  detained  imtil  January  20 ; 

As  TO  Law 

Whereas,  according  to  the  principles,  universally  acknowledged,^ 
a  belligerent  ship  of  war  has,  as  a  general  rule  and  except  for  special 
circumstances,  the  right  to  stop  in  the  open  sea  a  neutral  commercial 
vessel  and  to  proceed  to  visit  and  search  it  to  assure  himself  whether 
it  is  observing  the  rules  of  neutrality,  especially  as  to  contraband ;  | 

Whereas,  on  the  other  hand,  as  the  legality  of  every  act  going  4 
beyond  the  limits  of  visit  and  search  depends  upon  the  existence 
either  of  contraband  trade  or  of  sufficient  reasons  to  believe  that 
there  is  such, 

as,  in  this  respect,  it  is  necessary  to  confine  oneself  to  reasons 
of  a  juridical  nature ; 

Whereas  in  this  case,  the  "Carthage"  was  not  only  stopped 
and  visited  by  the  "  Agordat" ;  but  also  taken  to  Cagliari,  seques- 
trated and  detained  for  a  certain  time,  after  which  it  was  released  by 
administrative  authority ; 

Whereas  the  end  sought  by  the  measures  taken  against  the 
French  mail  steamer  was  to  prevent  the  transportation  of  the  agro- 
plane  belonging  to  one  Duval,  and  shipped  on  the  "Carthage"  to 
the  address  of  this  same  Duval  at  Tunis ; 

as  this  aeroplane  was  considered  by  the  Italian  authorities  as 
contraband  of  war,  both  by  its  nature  and  by  its  destination,  which 
in  reality  might  have  been  for  the  Ottoman  forces  in  Tripolitana ; 

Whereas,  in  so  far  as  concerns  the  hostile  destination  of  the  aero- 
plane, an  essential  element  of  its  seizability, 

as  the  information  possessed  by  the  Italian  authorities  was  of  too 
general  a  nature  and  had  too  little  connection  with  the  aeroplane  in 
question  to  constitute  sufficient  juridical  reasons  to  believe  in  any 
hostile  destination  whatever  and,  consequently,  to  justify  the  cap- 
ture of  the  vessel  which  was  transporting  the  aeroplane ; 
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que  la  d6p£che  de  Marseille,  relatant  certains  propos  tenus  par  le 
m6camcien  du  sieur  Duval,  n'est  parvenue  aux  autorit6s  italiennes 
qu'aprfes  que  le  „Carthage"  avait  6t6  arrfit6  et  conduit  k  Cagliari 
et  n'a  pu,  par  suite,  motiver  ces  mesures ;  que,  d'ailleurs,  ellen'aurait 
pu,  dans  tous  les  cas,  foumir  des  motifs  suffisants  dans  le  sens  de 
ce  qui  a  6t6  dit  pr6c6demment ; 

Consid6rant  que,  ce  r6sultat  acquis,  il  n'importe  pas  au  Tribunal 
de  rechercher  si  ra6roplane  devait  ou  non  par  sa  nature  fitre  compris 
dans  les  articles  de  la  contrebande,  soit  relative,  soit  absolue,  pas 
plus  que  d'ezaminer  si  la  th6orie  du  voyage  continu  serait  ou  non 
applicable  dans  I'espdce ; 

Consid6rant  que  le  Tribunal  trouve  €galement  superflu  d'exa- 
miner  s'il  y  a  eu,  lors  des  mesures  prises  contre  le  „Carthage,"  des 
irr6gularit6s  de  forme  et  si,  en  cas  d'affirmative,  ces  irr6gularit6s 
6taient  de  nature  k  wider  des  mesures  autfement  16gitimes ; 

Consid6rant  que  les  autorit6s  italiennes  n'ont  demand6  la  remise 
du  part  postal  que  pour  le  faire  parvenir  k  destination  le  plus  tdt 
possible, 

que  cette  demande,  qui  paralt  avoir  6t6  d'abord  mal  comprise 
par  le  capitaine  du  „Carthage,"  6tait  conforme  k  la  Convention 
du  i8  octobre  1907  relative  d  certaines  restrictions  d  Vexercice^du 
droit  de  capture^  qui,  d'ailleurs,  n'6tait  pas  ratifi6e  par  les  belli- 
g^rants. 

Sur  la  demande  tendant  k  faire  condamner  le  Gouvemement 
Royal  Italien  k  verser  au  Gouvemement  de  la  R6publique  Frangaise 
k  titre  de  dommages-int6r£ts : 

I®,  la  sonmie  de  un  franc  pour  atteinte  port6e  au  paviUon 
fran^ais ; 

2^.  la  sonune  de  cent  mille  francs  pour  r6paration  du 
pr6judice  moral  et  politique  r6sultant  de  Tinobservation  du 
droit  commim  international  et  des  conventions  rficiproque- 
ment  obligatoires  pour  ITtalie  comme  pour  la  France, 

Consid6rant  que,  pour  le  cas  oil  une  Puissance  aurait  manqu6  k 
remplir  ses  obligations,  soit  g6n6rales,  soit  sp6ciales,  vis-i-vis  d'une 
autre  Puissance,  la  constatation  de  ce  fait,  surtout  dans  ime  sentence 
arbitrale,  constitue  d6ji  xme  sanction  s6rieuse ; 
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as  the  despatch  from  Marseilles,  regarding  certain  remarks  made 
by  the  mechanician  of  Mr.  Duval,  did  not  reach  the  Italian  authori- 
ties until  after  the  "Carthage"  had  been  stopped  and  conducted 
to  Cagliari  and  could  not,  therefore,  have  caused  these  measures ; 
as,  moreover,  the  despatch  could  not  in  any  case  afford  a  sufficient 
reason,  in  the  light  of  what  has  previously  been  said ; 

Whereas,  this  conclusion  being  reached,  it  is  not  for  the  Tribxmal 
to  inquire  whether  or  not  the  aeroplane  should  by  its  nature  be  in- 
cluded in  articles  of  contraband,  either  conditional  or  absolute,  or 
even  to  examine  whether  the  theory  of  continuous  voyage  should 
or  should  not  be  applicable  in  this  case ; 

Whereas  the  Tribunal  finds  it  likewise  superfluous  to  examine 
whether  there  were,  at  the  time  of  the  measures  taken  against  the 
"Carthage,"  irregularities  of  form,  and  if,  in  case  of  an  affirmative 
reply,  these  irregularities  were  of  a  kind  to  vitiate  measures  other- 
wise legal ; 

Whereas  the  Italian  authorities  demanded  the  surrender  of  the 
mail  only  that  it  might  be  forwarded  to  its  destination  as  quickly 
as  possible, 

as  this  demand,  which  apparently  was  at  first  misimderstood  by 
the  captain  of  the  "Carthage,"  was  according  to  the  Convention 
of  October  /^  1907,  relative  to  certain  restrictions  on  the  exercise 
of  the  right  of  capture^  which,  however,  was  not  ratified  by  the 
belligerents. 

Upon  the  request  to  the  effect  that  the  Royal  Italian  Government 
be  condemned  to  pay  to  the  Government  of  the  French  Republic 
as  compensation : 

1 .  The  sum  of  one  franc  for  the  offense  offered  the  French  flag ; 

2.  The  simi  of  one  hundred  thousand  francs  as  reparation  for 
the  moral  and  political  injury  resulting  from  the  failure  to  observe 
international  common  law  and  conventions  reciprocally  binding 
upon  France  and  upon  Italy, 

Whereas,  in  case  a  Power  should  fail  to  fulfil  its  obligations, 
whether  general  or  special,  to  another  Power,  the  statement  of  this 
fact,  especially  in  an  arbitral  award,  constitutes  already  a  serious 
penalty ; 
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que  cette  sanction  est  renforc6ey  le  cas  €ch6ant,  par  le  paiement 
de  dommages-intfirfits  pour  les  pertes  materielles ; 

que,  en  thtee  g6n6rale  et  abstraction  faite  de  situations  particu- 
lieres,  ces  sanctions  paraissent  suffisantes ; 

que,  6galement  en  thdse  g6n6rale,  Tintroduction  d'une  autre 
sanction  p6cuniaire  paralt  fitre  superfine  et  depasser  le  but  de  la 
juridiction  Internationale ; 

Consid6rant  que,  par  application  de  ce  qui  vient  d*6tre  dit,  les 
circonstances  de  la  cause  pr6sente  ne  sauraient  motiver  une  telle 
sanction  suppl6mentaire ;  que,  sans  autre  examen,  il  n'y  a  done  pas 
lieu  de  donner  suite  k  la  demande  susmentionn6e. 

Sur  la  demande  de  I'Agent  frangais  tendant  k  faire  condamner  le 
Gouvemement  Italien  k  payer  la  somme  de  cinq  cent  soixante-seize 
roille  sept  cent  trente  huit  francs  vingt-trois  centimes,  montant 
total  des  pertes  et  dommages  r6clam6s  par  les  particuliers  int^resses 
au  navire  et  k  son  exp6dition, 

Consid6rant  que  la  demande  d'xme  indemnit6  est,  en  prindpe, 
justifiee ; 

Consid6rant  que  le  Tribunal,  aprfis  avoir  entendu  les  explications 
concordantes  de  deux  de  ses  membres  charges  par  lui  de  proc6der  k 
une  enquSte  sur  lesdites  reclamations,  a  6valu6  k  soixante-quinze 
mille  francs  le  montant  de  rindemnit6  due  k  la  Compagnie  gen^rale 
transatlantique,  k  vingt-dnq  mille  francs  le  montant  de  Tindemnitfi 
due  k  Faviateur  Duval  et  consorts,  enfin  k  soixante  mille  francs 
rindemnit6  due  k  Tensemble  des  passagers  et  chargeurs,  soit  k  cent 
soixante  mille  francs  la  somme  totale  k  payer  par  le  Gouveme- 
ment Italien  au  Gouvemement  Fran^ais. 

Par  ces  Motifs, 
Le  Tribunal  Arbitral 

D6clare  et  prononce  ce  qui  suit : 

Les  autoritis  navaks  italiennes  n^etaient  pas  en  droit  de  procider 
comme  elles  ont  fait  d  la  capture  et  d  la  saisie  momentanie  du  vapeur 
postal  frangais  ,yCarthage.^' 

Le  Gouvemement  Royal  Italien  sera  tenu,  dans  les  trois  mois  de 
la  prisente  sentence^  de  verser  au  Gouvemement  de  la  Ripublique  Fran- 
gaise  la  somme  de  cent  soixante  mille  francs,  montant  des  pertes  et 
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as  this  penalty  is  made  heavier,  if  there  be  occasion,  by  the  pay- 
ment of  compensation  for  material  losses ; 

as  generaUy  and  excluding  special  circumstances,  these  penalties 
appear  to  be  sufficient ; 

as,  also,  the  imposition  of  other  pecuniary  penalty  appears 
to  be  superfluous  and  to  go  beyond  the  purposes  of  international 
jurisdiction ; 

Whereas,  by  the  application  of  what  has  jUst  been  said,  the  cir- 
cumstances of  the  present  case  would  not  justify  such  a  supple- 
mentary penalty ;  as,  without  further  examination,  there  is  no  occa- 
sion to  comply  with  the  above-mentioned  request. 

Upon  the  request  of  the  French  agent  to  the  effect  that  the  Italian 
Government  be  condemned  to  pay  the  sum  of  five  hundred  and  sev- 
enty-six thousand  seven  hundred  and  thirty-eight  francs,  twenty- 
three  centimes,  the  total  amount  of  the  losses  and  damages  claimed 
by  private  parties  interested  in  the  vessel  and  its  voyage. 

Whereas  the  request  for  indemnity  is,  in  principle,  justified ; 

Whereas  the  Tribunal,  after  having  heard  the  concurring  explana- 
tions of  two  of  its  members,  charged  by  it  to  proceed  to  an  investiga- 
tion of  the  said  claims,  has  fixed  at  seventy-five  thousand  francs,  the 
amount  of  indemnity  due  the  Compagnie  G6n6rale  Transatlantique, 
at  twenty-five  thousand  francs  the  amount  of  indemnity  due  the 
aviator  Duval  and  his  associates,  and  finally,  at  sixty  thousand  francs 
the  amount  due  together  to  the  passengers  and  shippers ;  or  a  total 
of  one  himdred  and  sixty  thousand  francs  to  be  paid  by  the  Italian 
Government  to  the  French  Government. 

For  these  Reasons 
The  Arbitral  Tribunal 

Declares  and  pronounces  as  follows : 

The  Italian  naval  authorities  were  not  within  their  rights  in  pro- 
ceedings as  they  did,  to  the  capture  and  temporary  seizure  of  the  French 
mail  steamer  "  Carthage." 

The  Royal  Italian  Government  shall  be  obliged,  within  three  months 
from  the  present  award,  to  pay  to  the  Government  of  the  French 
Republic  the  sum  of  one  hundred  and  sixty  thousand  francs,  the  amount 
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dommages  iprouviSy  d  raisan  de  la  capture  etdela  saisie  du  ^jCarthage^  '^ 
par  les  particuliers  inUresses  au  navire  et  d  son  expidUion. 

II  fCy  a  pas  lieu  de  donner  suite  aux  autres  r6clamations  cantenues 
dans  les  conclusions  des  deux  Parties. 

Fait  k  La  Haye,  dans  TRdtel  de  la  Cour  Permanente  d'Arbitrage, 
le  6  mai  1913. 

Le  Pr6sident :  Hj.  L.  Hammarskjold 
Le  Secr6taire  genfiral :  Michiels  van  Verduynen 
Le  Secr6taire :  Roell 
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oj  the  losses  and  damages  sustained  by  the  private  parties  interested 
in  the  vessel  and  Us  voyage^  by  reason  of  the  capture  and  seizure  of 
the  "  Carthage:' 

There  is  no  reason  to  comply  with  the  other  claims  contained  in  the 
motions  of  the  two  parties. 

Done  at  The  Hague,  in  the  building  of  the  Permanent  Court  of 
Arbitration,  May  6,  1913. 

President:  Hj.  L.  Hammarskjold 
Secretary  General :  Michiels  van  Verduynen 
Secretary:  Roell 


XIV 
FRANCE  AND   ITALY 

THE  TAVIGNANO 

CoMPROMis,  November  8,  191 2 

Sessions,  April  26,  1913-MAY  3,  1913,  The  Hague 

Award,  not  Rendered,  Settled  Directly  by  Agreement  of  Parties 

Arbitrators,  Hammarskjold,  Fusinato,  Kriege,  Renaxtlt,  Taube 

The  Govemments  of  France  and  Italy  made  an  agreement  on 
April  15,  1912 

1.  To  submit  to  an  International  Commission  of  Inquiry  the 
questions  raised  by  the  seizure  of  the  French  steamer,  "  Tavignano  '* 
by  the  Italian  torpedo  boat  "Fulmine"  on  January  25,  1912  in 
the  neighborhood  of  Raz-Zira  and  upon  the  subject  of  the  shots 
fired  by  the  Italian  torpedo  boat  "  Canopo,"  on  the  same  day  and 
in  the  same  neighborhood  upon  the  two  Tunisian  mahones,  "Ka- 
mouna  "  and  **  Gaulois." 

2.  To  transmit  if  there  is  reason,  the  result  of  the  inquiry  to 
the  Arbitral  Tribunal  charged  with  the  determination  upon  the 
cases  of  the  "  Carthage  *'  and  "  Manouba,"  in  order  that  a  decision 
may  be  pronounced  upon  the  questions  of  law,  that  the  responsi- 
bility may  be  fixed  and  that  the  proper  moral  and  material  repara- 
tion may  be  determined. 

The  Commission  of  Inquiry^  made  its  report  on  July  23,  191 2. 
The  two  Govemments,  unable  upon  the  basis  of  this  rqport  to 
come  to  an  understanding  for  the  establishing  of  a  direct  agreement 
with  a  view  to  a  final  solution,  agreed  by  a  compromis  of  November 
8,  1 91 2,  to  intrust  to  the  Tribunal  charged  with  the  decision  upon 

I  Captains,  J.  R.  Seagrave  (British  Navy),  President,  Th.  Sombom  (French  Navy),  G. 
Genoese  Zerbi  (Italian  Navy),  and  Lieutenant  L.  H.  Violette  (French  Navy),  French  Secre- 
tary, and  M.  Gravina  (Italian  Navy),  Italian  Secretary. 
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the  cases  of  the  "  Carthage  "  and  of  the  "  Manouba  "  the  duty  of 
deciding  upon  the  events  relating  to  the  seizure  of  the  French 
steamer  "  Tavignano  "  and  the  firing  of  the  shots  at  the  Tunisian 
mahones,  in  order  to  pronounce  on  the  questions  of  law,  to  fix  the 
responsibilities  and  to  determine  the  proper  moral  and  material 
re|>aration. 

According  to  the  terms  of  the  compromis,  as  to  what  concerned 
the  questions  raised  by  the  two  incidents,  the  Tribunal  was  to  take 
into  account  the  report  presented  by  the  International  Commission 
of  Inquiry  on  July  23,  191 2,  as  well  as  the  proces-verbaux  of  this 
Commission. 

On  April  26,  1913,  the  President  of  the  Arbitral  Tribimal  pro- 
nounced the  argiunents  closed  on  the  case  of  the  "Carthage"  and 
on  the  case  of  the  "Manouba." 

By  a  note  dated  May  2,  the  agents  announced  to  the  Tribimal 
that  the  Governments  had  reached  an  agreement  to  settle  directly 
the  matters  of  the  "Tavignano,"  and  the  Tunisian  mahones, 
"Kamouna"  and  "Gaulois,"  and  they  requested  to  be  allowed  to 
give  notice  of  this  communication  and  consequently  to  be  dismissed 
from  the  case. 

The  meeting  on  May  3  took  notice  of  the  common  declaration 
of  the  agents  of  the  two  parties  and  dismissed  the  case  of  the 

Tavignano"  and  of  the  Tunisian  mahones.* 


u 


1  Rapport  du  Consefl  Administratif  de  la  Cour  Pennaneate  d' Arbitrage,  Treizi^e  Azm6e, 
pp.  IX-13. 
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NETHERLANDS  AND   PORTUGAL 

DUTCH-PORTUGUESE   BOUNDARIES   IN   THE   ISLAND 

OF  TIMOR 

CoMPROias,  April  3,  1913 

Sessions,   First   Statements   SusmTTED    October    30,    19x3,    Second 

Statements  March  30,  1914 ;    Paris 
Award,  June  25,  1914 
Arbitrator,  Lardy 

COMPROMIS  D'ARBITRAGE  SIGNE  X  LA  HAYE  LE  3  AVRIL  1913 

Sa  Majest6  la  Reine  des  Pays-Bas  et  le  Pr6sident  de  la  R6pu- 
blique  Portugaise  consid6rant  que  rex6cution  de  la  Convention 
conclue  entre  les  Pays-Bas  et  le  Portugal  k  La  Haye  le  i*  octobre 
1904,  concemant  la  delimitation  des  possessions  n6erlandaises  et 
portugaises  dans  Tile  de  Timor,  a  fait  naitre  un  diff6rend  au  sujet 
de  Tarpentage  de  la  partie  de  la  limite  vis6e  k  I'article  3,  10®  de 
cette  Convention ; 

d6sirant  mettre  fin  k  I'amiable  k  ce  diff6rend ; 

vus  Tarticle  14  de  la  dite  Convention  et  Tarticle  38  de  la  Con- 
vention pour  le  rfeglement  pacifique  des  conflits  intemationaux 
conclue  k  La  Haye  le  18  octobre  1907 ; 

ont  nomm6  pour  Leurs  pl6nipotentiaires,  savoir: 

lesquels,  dtiment  autoris6s  k  cet  effet,  sont  convenus  des  articles 
suivants : 

Article  i* 

Le  Gouvemement  de  Sa  Majest6  la  Reine  des  Pays-Bas  et  le 
Gouvemement  de  la  R6publique  Portugaise  convieiment  de  sou- 
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COMPROMIS  OF  ARBITRATION  SIGNED  AT  THE  HAGUE,  APRIL  3,  1913 

Her  Majesty  the  Queen  of  the  Netherlands  and  the  President 
of  the  Portuguese  Republic,  considering  that  the  execution  of  the 
Convention  concluded  between  the  Netherlands  and  Portugal  at 
The  Hague  October  i,  1904,  concerning  the  delimitation  of  Dutch 
and  Portuguese  possessions  in  the  island  of  Timor,  has  given  rise 
to  a  dispute  on  the  subject  of  the  survey  of  the  part  of  the  bound- 
ary considered  in  article  3,  number  10,  of  that  Convention ; 

wishing  to  put  an  end  to  this  dispute  amicably ; 

according  to  article  13  of  the  said  Convention,  and  article  38  of 
the  Convention  for  the  pacific  settlement  of  international  disputes 
concluded  at  The  Hague  October  18,  1907 ; 

have  named  as  their  plenipotentiaries,  to  wit; 


who,  duly  authorized  to  this  end,  have  agreed  upon  the  follow- 
ing articles : 

Article  i 

The  Government  of  Her  Majesty  the  Queen  of  the  Netherlands 
and  the  Government  of  the  Portuguese  Republic  agree  to  submit 
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mettre  le  differend  susmentioime  k  un  arbitre  unique  k  choisir 
parmi  les  membres  de  la  Cour  permanente  d'Arbitrage. 

Si  les  deux  Gouvemements  ne  pouvaient  tomber  d'accord  sur 
le  choix  de  tel  arbitre,  ils  adresseront  au  Pr6sident  de  la  Confe- 
d6ration  Suisse  la  requite  de  le  designer. 

Art.  2 

L'arbitre  statuant  sur  les  doim6es  foumies  par  les  Parties,  d6ci- 
dera  en  se  basant  sur  les  trait6s  et  les  principes  g6n6raux  du  droit 
international,  comment  doit  fetre  fix6e  conform6ment  k  Tarticle  3, 
10®  de  la  Convention  conclue  k  La  Haye  le  i*  octobre  1904,  con- 
cemant  la  delimitation  des  possessions  n6erlandaises  et  portugaises 
dans  rile  de  Timor,  la  limite  k  partir  de  la  No^  Bilomi  jusqu'll  la 
source  de  la  Nofil  Meto. 

Art.  3 

Chacune  des  Parties  remettra  par  rinterm6diaire  du  Bureau 
International  de  la  Cour  permanente  d'Arbitrage  k  l'arbitre  dans 
un  d61ai  de  3  mois  apr^s  l'6change  des  ratifications  de  la  pr6sente 
Convention  un  m6moire  contenant  Texposfi  de  ses  droits  et  les 
doamients  k  I'appui  et  en  fera  parvenir  imm6diatement  une  copie 
certifi6e  conforme  k  Tautre  Partie. 

A  I'expiration  du  d61ai  susnomme  chacune  des  Parties  aura  un 
nouveau  d61ai  de  3  mois  pour  remettre  par  rinterm6diaire  sus- 
indiqu6  k  Tarbitre,  si  elle  le  juge  utile,  un  second  m6moire  dont  elle 
fera  parvenir  une  copie  certifi6e  conforme  k  Pautre  Partie. 

L'arbitre  est  autoris6  k  accorder  k  chacune  des  Parties  qui  le 
demanderait  une  prorogation  de  2  mois  par  rapport  aux  d61ais 
mentionn6s  dans  cet  article.  II  donnera  connaissance  de  chaque 
prorogation  k  la  Partie  adverse.^ 

Art.  4 

Aprfes  Techange  de  ces  m6moires  aucune  communication  6crite 
ou  verbale  ne  sera  faite  k  l'arbitre,  k  moins  que  celui-ci  ne  s'adresse 

^  Une  prorogation  de  deux  mois  a  6t6  accord^e  aux  Parties  par  Tarbitre  pour  la  remise  de 
leurs  seconds  m^moires. 
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the  above-mentioned  dispute  to  a  single  arbitrator  to  be  chosen 
from  the  members  of  the  Permanent  Court  of  Arbitration. 

If  the  two  Governments  cannot  reach  an  agreement  upon  the 
choice  of  such  arbitrator,  they  will  address  a  request  to  the  Presi- 
dent of  the  Swiss  Confederation  to  name  him. 

Art.  2 

The  arbitrator  relying  on  the  evidence  furnished  by  the  Parties, 
shall  dedde  on  the  basis  of  the  treaties  and  the  general  principles 
of  international  law,  how,  conformably  with  article  3,  number  10  of 
the  Convention  concluded  at  The  Hague  October  i,  1904,  concern- 
ing the  delimitation  of  Dutch  and  Portuguese  possessions  in  the 
island  of  Timor,  the  boundary  ought  to  be  fixed  from  the  Nodi 
Bilomi  as  far  as  the  source  of  the  Nodi  Meto. 

Art.  3 

Each  of  the  Parties,  through  the  intermediary  of  the  International 
Bureau  of  the  Permanent  Court  of  Arbitration,  within  a  period  of 
three  months  after  the  exchange  of  ratifications  of  the  present 
Convention,  shall  deliver  to  the  arbitrator  a  case  containing  the 
recital  of  its  claims  and  the  documents  in  support  thereof,  and  shall 
immediately  furnish  to  the  other  Party  a  duly  certified  copy. 

Upon  the  expiration  of  the  period  above-mentioned  each  of  the 
Parties  shall  have  a  further  period  of  three  months  for  deliver- 
ing through  the  intermediary  above-mentioned,  to  the  arbitrator, 
a  second  case,  if  it  should  deem  this  useful,  of  which  a  duly  certified 
copy  shall  be  furnished  to  the  opposite  Party. 

The  arbitrator  is  authorized  to  grant  each  of  the  Parties  who 
may  request  it  an  extension  of  two  months  in  connection  with  the 
period  mentioned  in  this  article.  He  shall  give  notice  of  each 
extension  to  the  opposite  Party .^ 

Art.  4 

After  the  exchange  of  these  cases  no  communications  written 
or  verbal  shall  be  made  to  the  arbitrator,  unless  the  latter  apply 

>  An  eztenaioii  of  two  months  for  the  deposit  of  their  sec(md  cases  was  granted  the  Parties 
|yy  the  arbitrator. 
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aux  Parties  pour  obtenir  d'elles  ou  de  Tune  d'elles  des  renseigne- 
ments  ult6rieurs  par  6crit. 

La  Partie  qui  donnera  ces  renseignements  en  fera  parvenir  imme- 
diatement  une  copie  certifi6e  conforme  k  I'autre  Partie  et  celle-ci 
pourra,  si  bon  lui  semble,  dans  un  delai  de  2  mois  apres  la  r6ception 
de  cette  copie,  communiquer  par  6crit  k  Tarbitre  les  observations 
auxquelles  ils  lui  donneront  lieu.  Ces  observations  seront  6gale- 
ment  conimuniqu6es  immediatement  en  copie  certifi6e  conforme 
k  la  Partie  adverse. 

Art.  s 

L'arbitre  si6gera  k  un  endroit  k  d6signer  par  lui. 

Art.  6 

L'arbitre  fera  usage  de  la  langue  fran^aise  tante  dans  la  sentence 
que  dans  les  communications  qu'il  aura  k  adresser  aux  Parties  dans 
le  cours  de  la  procedure.  Les  mfimoires  et  autres  communications 
6manant  des  Parties  seront  dress6s  dans  cette  langue. 

Art.  7 

L'arbitre  d6cidera  de  toutes  les  questions  qui  pourraient  surgir 
relativement  k  la  procedure  dans  le  cours  du  litige. 

Art.  8 

Aussitdt  aprfe  la  ratification  de  la  pr6sente  Convention  chacune 
des  Parties  d6posera  entre  les  mains  de  Tarbitre  une  somme  de  deux 
mille  francs  k  titre  d'avance  pour  les  frais  de  la  proc6dure. 

Art.  9 

La  sentence  sera  communiqu6e  par  6crit  par  Tarbitre  aux  Parties. 

EUe  sera  motiv6e. 

L'arbitre  fixera  dans  sa  sentence  le  montant  des  frais  de  la  pro- 
c6dure.  Chaque  Partie  supportera  ses  propres  frais  et  une  part 
6gale  des  dits  frais  de  procedure. 
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to  the  Parties  to  obtain  from  them  or  from  one  of  them  additional 
written  information. 

The  Party  who  shall  give  this  information  shall  furnish  imme- 
diately a  duly  certified  copy  to  the  other  Party,  and  the  latter  may, 
if  it  seems  good  to  him,  within  a  period  of  two  months  after  the 
receipt  of  this  copy,  communicate  in  writing  to  the  arbitrator  the 
observations  to  which  this  shall  give  rise.  These  observations 
shall  similarly  be  communicated  immediately  in  duly  certified  copy 
to  the  opposite  Party. 

Art.  s 

The  arbitrator  shall  sit  in  a  place  to  be  designated  by  him. 

Art.  6 

The  arbitrator  shall  make  use  of  the  French  language  in  the 
award  as  well  as  in  the  communications  that  he  may  have  to  address 
to  the  Parties  in  the  course  of  the  procedure.  The  cases  and  other 
commimications  coming  from  the  Parties  shall  be  drawn  up  in 
that  language. 

Art.  7 

The  arbitrator  shall  decide  on  all  questions  that  may  arise  rela- 
tive to  procedure  in  the  course  of  the  litigation. 

Art.  8 

Immediately  after  the  ratification  of  the  present  Convention 
each  of  the  Parties  shall  deposit  in  the  hands  of  the  arbitrator  a 
sum  of  two  thousand  francs  as  security  for  the  expense  of  the 
procedure. 

Art.  9 

The  award  shall  be  communicated  in  writing  by  the  arbitrator 
to  the  Parties. 

It  shall  be  with  reasons. 

The  arbitrator  shall  fix  in  the  award  the  expense  of  the  proceed- 
ings. Each  Party  shall  bear  its  own  expenses  and  an  equal  part 
of  the  said  expense  of  the  proceedings. 
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Art.  io 

Les  Parties  s'engagent  It  accepter  comme  jugementen  dernier 
ressort  la  d6cision  prononc6e  par  I'arbitre  dans  les  limites  de  la 
pr&ente  Convention  et  k  rex6cuter  sans  aucune  reserve. 

Tons  diff6rends  concemant  Tex^cution  seront  soumis  k  I'arbitre. 

Art.  II 

La  Pr6sente  Convention  sera  ratifi6e  et  entrera  en  vigueur 
imm6diatement  apr^s  r6change  des  ratifications  qui  aura  lieu  k 
La  Haye  aussitdt  que  possible. 

En  foi  de  quoi,  les  pl6nipotentiaires  respectif  s  ont  sign6  la  pr6sente 
Convention  qu'ils  ont  revfetue  de  leurs  cachets. 

Fait  en  double  k  La  Haye,  le  3  avril  1913. 

(L.-S.)  {Signi)  R.  DE  Marees  van  Swinderen 

{L.'S)      „       Antonio  Maria  Bartholomeu  Ferreira 

sentence  arbitrale  rendue  en  execution  du  compromis 
signe  a  la  have  le  3  avril  1913  entre  les  pays-bas  et  le 
portugal  au  sujet  de  la  delimitation  d'une  partie  de  leurs 

possessions  dans  l'lle  de  timor 

Une  contestation  6tant  survenue  entre  le  Gouvemement  royal 
n6erlandais  et  celui  de  la  R6publique  portugaise  au  sujet  de  la 
d61imitation  d'une  partie  de  leurs  possessions  respectives  dans 
rile  de  Timor,  les  deux  Gouvemements  ont  d6cid6,  par  une  Con- 
vention sign6e  k  La  Haye  le  3  avril  1913  et  dont  les  ratifications 
ont  6t6  echang6es  dans  la  m£me  ville  le  31  juillet  suivant,  d'en 
remettre  la  solution  en  dernier  ressort  k  un  arbitre,  et  ont  It  cet 
effet  d6sign6  d'un  commun  accord  le  soussigne. 

Pour  comprendre  le  sens  et  la  port6e  du  compromis  du  3  avril 
1913,  il  y  a  bien  d'exposer  succinctement  les  n6gociations  qui  ont 
pr6c6d6  ce  compromis. 

I 

HiSTORIQUE 

L'Ue  de  Timor,  la  demifere  k  Porient  de  la  s6rie  continue  des 
lies  de  la  Sonde  et  la  plus  rapproch6e  de  TAustralie,  fut  d6couverte 
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Art.  10 

The  Parties  agree  to  accept  as  judgment  without  appeal  the 
decision  pronounced  by  the  arbitrator  within  the  limits  of  the 
present  Convention,  and  to  execute  it  without  any  reservation. 

All  disputes  concerning  the  execution  shall  be  submitted  to  the 

arbitrator. 

Art.  II 

The  present  Convention  shall  be  ratified  and  shall  go  into  effect 
immediately  after  the  exchange  of  ratifications,  which  shall  take 
place  at  The  Hague  as  soon  as  possible. 

In  witness  whereof,  the  respective  plenipotentiaries  have  signed 
the  present  Convention  to  which  has  been  attached  their  seals. 

Done  in  duplicate  at  The  Hague,  April  3,  191 3. 

(L.'S.)  (Signed)  R.  de  Marees  van  Swinderen 

(L.'S.)       "       Antonio  Maria  Bartholomeu  Ferreira 

ARBITRAL  AWARD  RENDERED  IN  EXECUTION  OF  THE  COMPROMIS 

SIGNED  AT  THE  HAGUE  APRIL  3,  1913,  BETWEEN  THE  NETHERLANDS 

AND  PORTUGAL  ON  THE  SUBJECT  OF  THE  BOUNDARY  OF  A  PART  OF 

THEIR  POSSESSIONS  IN  THE  ISLAND  OF  TIMOR 

A  dispute  having  arisen  between  the  Royal  Netherlands  Govern- 
ment and  that  of  the  Portuguese  Republic  on  the  subject  of  the 
delimitation  of  a  part  of  their  respective  possessions  in  the  island 
of  Timor,  the  two  Governments  decided  by  a  Convention  signed 
at  The  Hague,  April  3,  1913,  of  which  ratifications  were  exchanged 
in  the  same  city  July  31  following,  to  refer  its  solution,  as  a  last 
resort,  to  an  arbitrator,  and  have  accordingly  with  common  accord 
designated  the  undersigned. 

To  understand  the  sense  and  bearing  of  the  compromis  of  April  3, 
1 913,  it  is  well  succinctly  to  explain  the  negotiations  which  have  pre- 
ceded that  compromis. 

I 

Historical 

The  island  of  Timor,  the  farthest  east  of  the  continuous  series 
of  the  Sunda  islands  and  the  nearest  to  Australia,  was  discovered 
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au  XVI"*  sifecle  par  les  Portugais;  cette  ile  mesure  environ  500 
kilometres  de  longueur  de  Touest  k  Test  sur  une  largeur  de  100 
kilometres  au  maximimi.  Une  haute  chalne  de  montagnes,  dont 
certains  sommets  atteignent  prts  de  3000  metres  d'altitude, 
s^pare  Tile  dans  le  sens  de  la  longueur  en  deux  versants. 

La  partie  orientale  de  Tile,  d'une  superficie  approximative  de 
19,000  kilometres  carr6s  avec  une  population  d'environ  300,000 
habitants,  est  portugaise.  La  partie  occidentale,  avec  ime  popu- 
lation  evalu6e  en  1907  k  131,000  habitants  et  une  superficie  d'en- 
viron  20,000  kilometres  carres,  est  sous  la  souverainete  des  Pays- 
Bas,  k  Texception  du  „  Royaume  d'Okussi  et  d'Ambeno,"  situe 
sur  la  cdte  nord-ouest  au  milieu  de  territoires  n6erlandais  de  tous 
les  cdt6s  sauf  du  c6t6  de  la  mer.  Ce  nom  de  „  rois"  donn6  par  les 
Portugais  aux  chefs  des  tribus  s'explique  par  le  fait  que,  dans  la 
langue  indigene,  on  les  appelle  Leorey;  la  syllabe  finale  de  ce  mot 
a  6t6  traduite  en  portugais  par  le  mot  Rey.  Les  N6erlandais 
donnent  k  ces  chefs  le  titre  plus  modeste  de  radjahs. 

Cette  repartition  territoriale  entre  les  Pays-Bas  et  le  Portugal 
repose  sur  les  Accords  suivants : 

Le  20  avril  1859,  un  trait6  sign6  k  Lisbonne  et  diiment  ratifie 
au  cours  de  r6t6  de  i860,  avait  d6termin6  les  frontieres  respectives 
par  le  milieu  de  Tile,  mais  avait  laisse  subsister  (art.  2)  „renclave  *' 
n6erlandaise  de  Maucatar  au  milieu  des  territoires  portugais  et 
„renclave"  portugaise  d'Oikoussi  au  milieu  des  territoires  n6er- 
landais  de  Touest  de  Tile.  II  fut  stipule  (art.  3)  que  cette  „  enclave 
„  d'Oikoussi  comprend  TEtat  d'Ambenu  partout  oil  y  est  arborfi 
,,  le  pavilion  portugais,  TEtat  d'Oikoussi  proprement  dit  et  celui 
„  de  Noimuti.'' 

Par  une  autre  Convention  sign6e  k  Lisbonne  le  10  juin  1893  et 
dftment  ratifiee,  les  deux  Gouvernements,  „  desirant  rfigler  dans 
„  les  conditions  les  plus  favorables  au  d6veloppement  de  la  civili- 
„  sation  et  du  commerce"  leurs  relations  dans  Tarchipel  de  Timor, 
convinrent  „  d'6tablir  d'une  fajon  plus  claire  et  plus  exacte  la  d6- 
„  marcation  de  leurs  possessions ''  dans  cette  lie  et  de  faire  disparaltre 
„  les  enclaves  actuellement  existantes"  (Preambule  et  art.  1*0  • 
Une  commission  d'experts  devait  fitre  d6sign6e  k  TeflFet  de  „  formu- 
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in  the  sixteenth  century  by  the  Portuguese ;  the  island  measures 
about  500  kilometers  in  length  from  west  to  east  by  a  maximum 
width  of  100  kilometers.  A  lofty  chain  of  mountains,  certain  sum- 
mits of  which  reach  a  height  of  nearly  3000  meters,  divides  this 
island  lengthwise  into  two  slopes. 

The  eastern  part  of  the  island,  of  an  approximate  area  of  19,000 
square  kilometers,  with  a  population  of  about  300,000  inhabitants, 
is  Portuguese.  The  western  part,  with  a  population  estimated  in 
1907  at  131,000  inhabitants  and  an  area  of  about  20,000  square 
kilometers,  is  under  the  sovereignty  of  the  Netherlands  with  the 
exception  of  the  "Kingdom  of  Okussi  and  Ambeno,"  situated  on 
the  northwest  coast  and  surrounded  on  all  sides  by  Dutch  terri- 
tory except  on  the  side  toward  the  sea.  The  name  of  "kings'* 
given  by  the  Portuguese  to  the  chieftains  of  tribes  is  explained  by 
the  fact  that,  in  the  native  tongue,  they  are  called  Leorey;  the  final 
syllable  of  this  word  has  been  translated  into  Portuguese  by  the 
word  Rey.  The  Dutch  give  these  chieftains  the  more  modest 
title  of  radjahs. 

This  division  of  territory  between  the  Netherlands  and  Portugal 
rests  on  the  following  agreements: 

April  20,  1859,  a  treaty  signed  at  Lisbon  and  duly  ratified  in  the 
course  of  the  summer  of  i860,  had  defined  the  respective  frontiers 
across  the  middle  of  the  island,  but  had  allowed  to  remain  (art.  2) 
the  Dutch  "enclave*'  of  Maucatar  in  the  midst  of  Portuguese  ter- 
ritory, and  the  Portuguese  "enclave'*  of  "Oikoussi"  in  the  midst 
of  Dutch  territory  in  the  west  of  the  island.  It  was  stipulated 
(art.  3)  that  the  "  enclave  "  of  Oikoussi  includes  the  state  of  Ambenu 
wherever  the  "Portuguese  flag  is  raised,  the  state  of  Oikoussi  proper 
and  that  of  Noimuti." 

By  another  Convention  signed  at  Lisbon  June  10,  1893,  ^nd  duly 
ratified,  the  two  Governments,  "desiring  to  determine  according 
to  conditions  most  favorable  to  the  development  of  civilization 
and  commerce  "  their  relations  in  the  archipelago  of  Timor,  agreed 
"  to  establish  in  a  more  clear  and  exact  manner  the  boundary  of 
their  possessions  "  in  that  island  "  and  to  cause  the  enclaves  now 
existing  to  disappear"  (Preamble  and  art.  I).  A  commission  of 
experts  was  to  be  designated  for  the  purpose  of  "formulating  a 
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„  ler  une  proposition  pouvant  servir  de  base  k  la  conclusion  d'une 
„  Convention  ult6rieure  determinant  la  nouvelle  ligne  de  d6mar- 
cation  dans  ladite  He"  (art  II).  En  cas  de  difficult^,  les  deux 
Parties  s'engageaient ,,  ^  se  soumettre  k  la  d6cision  . . .  d'arbitres  " 
(art.  VII). 

Cette  commission  mixte  se  rendit  sur  les  lieux  et  se  mit  d'accord 
en  1898-1899  sur  la  plus  grande  partie  de  la  d61imitation.  Toute- 
fois,  tant  sur  la  frontidre  principale  au  milieu  de  I'lle  de  Timor 
que  sur  la  fronti^re  du  Royaume  d'Okussi-Ambenu  dans  la  partie 
occidentale  de  TUe,  d'assez  nombreuses  divergences  persistaient. 
La  carte  annex6e  sous  N*  II  ^  indique  les  pretentions  respectives. 
Une  Conference  fut  r6unie  k  La  Haye  du  23  juin  au  3  juillet  1902 
pour  t&cher  de  les  solutionner.  Elle  arr^ta  le  3  juillet  1902  un 
projet  qui  fut  transform6  en  Convention  diplomatique  signee  i 
La  Haye  le  i*  octobre  1904  et  dflment  ratifi6e. 

Les  r6sultats  sommaires  de  cette  Convention  de  1904  sont  figur6s 
sur  la  carte  transparente  annex6e  sous  N*.  I;  la  superposition 
de  la  carte  transparente  N*  I  sur  la  carte  N**  II  permet  de  constater 
que  le  Portugal  a  obtenu,  au  centre  de  Tile  de  Timor,  I'enclave 
n6erlandaise  de  Maukatar,  et  que  les  Pays-Bas  ont  obtenu  dans 
cette  mfime  r6gion  le  Tahakay  et  le  Tamira  Ailala.^  D 'autre  part, 
au  nord-ouest  de  Tile  de  Timor  et  au  sud  du  territoire  d6signe  par 
le  traits  de  1859  sous  le  nom  d'enclave  d'Oikussi,  les  Pays-Bas 
obtiennent  le  Noimuti.  Enfin  la  limite  orientale  contest6e  de  ce 
territoire  d'Oikussi-Ambeno  est  fix6e  th6oriquement  selon  une 
Ugne  A-C  qui  devra  fitre  „  arpent6e  et  indiqu6e  sur  le  terrain  dans 
„  le  plus  court  delai  possible."  (Actes  de  la  Conf6rence  de  1902, 
seances  du  27  juin,  pages  10  et  11,  et  du  28  juin,  page  12 ;  Conven- 
tion du  I*  octobre  1904,  article  4).  La  Ugne  AC  admise  en 
Conference  fut  dfifinie  i  Tarticle  3  chiffre  10  de  la  Convention  de 
1904  dans  les  termes  suivants :  „  A  partir  de  ce  point"  (le  confluent 
de  la  N06I  Bilomi  avec  VOh  Sunan)  „  la  limite  suit  le  thalweg  de 
„  VOh  Sunan,  traverse  autant  que  possible  Nipani  et  Kelali  (Keli) 
„  gagne  la  source  de  la  Noel  Meto  et  suit  le  thalweg  de  cette  rividre 
„  jusqu'i  son  embouchure." 

Tout  semblait  termind,  lorsque  les  commissaires  d6Iimitateurs 

^  AnnGce  A. 
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proposal  capable  of  serving  as  the  basis  for  the  conclusion  of  a  fur- 
ther convention  fixing  the  new  boundary  line  in  the  said  island" 
(art.  n).  In  case  of  difficulties  the  two  Parties  engaged  "to  sub- 
mit to  the  decision  of  an  arbitrator"  (art.  VII). 

This  mixed  commission  visited  the  places  and  agreed  in  1898- 
1899  on  most  of  the  boundary.  Notwithstanding,  as  to  the  princi- 
pal frontier  in  the  middle  of  the  island  of  Timor  as  well  as  to  the 
frontier  of  the  Kingdom  of  Okussi-Ambenu  in  the  western  part  of 
the  island,  there  remained  a  considerable  number  of  divergencies. 
The  map  annexed  under  No.  II  *  indicates  the  respective  claims. 
A  Conference  was  held  at  The  Hague  from  June  23  to  July  3,  1902, 
to  attempt  their  solution.  It  resolved,  July  3,  1902,  upon  a  plan 
which  was  embodied  in  a  diplomatic  Convention  signed  at  The 
Hague,  October  i,  1904,  and  duly  ratified. 

The  concise  results  of  the  Convention  of  1904  are  shown  on  the 
transparent  map  annexed  under  No.  I;  the  superposition  of  the 
transparent  map  No.  I  on  the  map  No.  II  affords  evidence  of  what 
Portugal  obtained,  in  the  center  of  the  island  of  Timor,  the  Dutch 
enclave  of  Maukatar,  and  what  the  Netherlands  obtained  in  the 
same  region,  Tahakay  and  Tamira  Ailala.*  On  the  other  hand,  in 
the  northwest  of  the  island  of  Timor  and  to  the  south  of  the  terri- 
tory designated  by  the  treaty  of  1859,  under  the  name  of  Oikussi 
enclave,  the  Netherlands  obtained  Noimuti.  Finally,  the  disputed 
eastern  limit  of  the  territory  of  Oikussi- Ambeno  is  fixed  theoretically 
according  to  a  line  AC  which  was  to  be  "surveyed  and  indicated 
on  the  ground  within  the  shortest  delay  possible"  (Acts  of  the 
Conference  of  1902,  sessions  of  June  27,  pages  10  and  11,  and  of 
June  28,  page  12 ;  Convention  of  October  i,  1904,  article  4).  The 
Kne  AC  allowed  by  the  Conference  was  fixed  in  article  3,  number 
10,  of  the  Convention  of  1904  in  the  following  terms :  "From  this 
point"  (the  confluence  of  the  Nodi  Bilomi  with  the  Ofe  Sunan) 
''the  boundary  follows  the  thalweg  of  the  Oh  Sunan,  crosses  as  far 
as  possible  Nipani  and  Kelali  (Keli),  reaches  the  source  of  the 
N06I  Meto,  and  follows  the  thalweg  of  that  river  to  its  mouth." 

All  seemed  finished,  when  the  boundary  commissioners  after  arriv- 

*  Annexe  A.    For  convenience  and  clearness  some  of  the  maps  have  been  combined. 
1  Annexe  A.    Changes  shown  by  continuous  line. 
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arriv6s  sur  les  lieux  en  juin  1909  pour  les  operations  du  homage 
de  la  frontifere  orientale  de  TOikussi-Ambeno  ne  purent  se  mettre 
d'accord  et  dficidferent  d'en  r6f6rer  k  leurs  Gouvemements.  Les 
deux  Grouvemements  ne  purent  pas  davantage  se  mettre  d'accord 
et  d6cid6rent  de  recourir  k  un  arbitrage.  Quelle  6tait  cette  diflS- 
culte  rencontr6e  par  les  commissaires  d61imitateurs? 

II 

La  DI7FICULTE  QUI  A  PROVOQUE  L^ASBrFSAGE 

En  procfidant  aux  travaux  de  delimitation  de  la  frontifire  orien- 
tale de  rOikussi-Ambeno,  les  conmiissaires  avaient  commenc6  au 
nord,  sur  la  c6te,  et  remont6  dans  la  direction  du  sud  le  cours  de 
la  rivifere  Noel  Meto,  qui  devait  servir  de  frontifire  de  son  embou- 
chure k  sa  source.  Ces  operations  eurent  Ueu  entre  le  i*'  et  le 
10  juin  1909,  et  une  home  fut  plac6e  k  la  source  de  la  N06I  Meto. 
Cette  source  ^tant  domin6e  par  des  falaises  abruptes  impossibles 
k  franchir,  les  commissaires  r6solurent  une  reconnaissance  g6n6rale 
du  terrain  entre  la  partie  septentrionale  et  la  partie  m6ridionale 
du  territoire  encore  k  delimiter,  c'est-i-dire  entre  la  source  de  la 
N06I  Meto  au  nord  et  la  riviere  N06I  Bilomi  au  sud. 

Au  nord,  un  premier  dissentiment  surgit :  La  carte  (voir  annexe 
III)  ^  sign6e  en  1904  en  mfime  temps  que  la  Convention,  portait  le 
mot  Kelali  accompagn6  entre  parenth&es  du  mot  Kelt.  Les 
del6gu6s  n6erlandais  soutinrent  que  le  mot  Keli  d6signe,  sur  le 
sommet  du  mont  Kelali,  un  point  special  situ6  k  Touest  de  la  source 
de  la  N06I  Meto  entre  deux  pierres  „  en  pic'*  et  qui  a  6t6  indiqu6 
par  les  indigenes  du  Tumbaba  (n^erlandais)  comme  la  Kmite  entre 
eux  et  les  indigenes  (portugais)  de  TAmbeno ;  ce  point  est,  d'aprfes 
les  commissaires  n6erlandais,  une  „  magnifique  limite"  naturelle 
qui  suit  k  peu  pr^s  la  limite  figur6e  sur  la  carte  de  1904.  Les 
commissaires  portugais  au  contraire  proposaient  „  de  suivre  . . . 
quelques  thalwegs  „  dans  le  terrain  k  Test  de  la  Ugne  proposee  par 
„  les  d616gu6s  n6erlandais,  en  partant  de  la  mfime  borne"  plac6e  k 
la  source  de  la  N06I  Meto.  La  commission  d6cida  d'arpenter  les 
deux  lignes  et  de  laisser  la  solution  aux  autorit6s  sup^rieures. 
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ing  at  the  places  in  June  1909  for  the  work  of  marking  the  eastern 
frontier  of  Oikussi-Ambeno  could  not  agree,  and  decided  to  refer 
it  to  their  Governments.  The  two  Governments  coiild  no  more 
agree  and  decided  to  resort  to  arbitration.  What  was  this  diffi- 
culty encoimtered  by  the  boundary  conmiissioners  ? 

n 

The  DimcuLTY  WmcH  Occasioned  the  AKBrrsAiiON 

In  proceeding  to  the  work  of  delimitation  of  the  eastern  frontier 
of  Oikussi-Ambeno,  the  commissioners  had  commenced  in  the 
north,  on  the  coast,  and  ascended  in  a  southerly  direction  the  course 
of  the  river  N06I  Meto,  which  was  to  serve  as  a  frontier  from  its 
mouth  to  its  source.  These  operations  took  place  between  the  ist 
and  the  loth  of  June,  1909,  and  a  bound  was  placed  at  the  source  of 
the  N06I  Meto.  The  source  being  commanded  by  some  steep 
clififs  impossible  to  cross,  the  commissioners  decided  on  a  general 
survey  of  the  country  between  the  northern  and  southern  parts  of 
the  territory  still  to  be  bounded,  that  is  to  say,  between  the  source 
of  the  Nodi  Meto,  in  the  north,  and  the  river  N06I  Bilomi,  in  the 
south. 

A  disagreement  first  arose  in  the  north :  The  map  (see  Annex  III)  * 
signed  in  1904,  at  the  same  time  as  the  Convention,  bore  the  name 
Kelali  accompanied  within  parentheses  by  the  word  KelL  The 
Dutch  delegates  maintained  the  word  Keli  meant  on  the  summit  of 
Moimt  Kelali,  a  particular  point,  situated  to  the  west  of  the  Nodi 
Meto  between  two  "perpendicular"  rocks,  and  which  had  been 
indicated  by  the  natives  of  Tumbaba  (Dutch)  as  the  boundary 
between  them  and  the  natives  (Portuguese)  of  Ambeno ;  this  point 
is,  according  to  the  Dutch  commissioners,  a  "magnificent"  natural 
"boimdary"  which  nearly  follows  the  boundary  described  on  the 
map  of  1904.  The  Portuguese  commissioners,  on  the  contrary, 
propose  "  to  follow  .  .  .  some  thalwegs  in  the  country  to  the  east 
of  the  Une  proposed  by  the  Dutch  delegates,  starting  from  the  same 
bound "  placed  at  the  source  of  the  Nodi  Meto.  The  commission 
decided  to  survey  the  two  lines  and  to  leave  the  solution  to  the 
higher  authorities. 

^  Annexe  B.    Kdali  or  Kdi  a  at  the  break  in  the  western  line. 
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Dans  la  partie  sud,  sur  la  rividre  Bilomi,  les  commissaires  con- 
statent,  dans  leur  seance  du  17  juin  1909,  qu'ils  ont  suivi  de  I'ouest 
k  Test  le  cours  de  la  Nono  Nisi  (ou  Nise)  puis  le  cours  de  la  Noel 
Bilomi  et  qu'ils  ont  maintenant  „  alteitU  Vendraii  (oil  la  commission 
,,  de  1889  avait  tennin6  son  travail)  ou  il  Jaut  conlinuer  VarperUage 
„  vers  le  nord^  Ce  point  avait  ete  designe  dans  la  Convention 
de  1904,  article  3,  chiffres  9  et  10,  et  sur  la  carte  y  annexee,  comme 
le  confluent  de  la  Nofil  Bilomi  et  de  YOh  Sunan.  „  Les  quatre 
„  d616gu6s  constatent  qu^i  cet  endrait,  U  y  a  deux  affluents  venatU  du 
„  nord,  mats  qu^aucun  d'eux  ne  s^appeUe  VOe  Sunan J^ 

Les  d616gu6s  n6erlandais  exposent  alors  que  la  contr6e  situee 
entre  ces  deux  affluents  est  nomm6c  Sunan,  qu'ils  ne  connaissent 
d'ailleurs  aucim  affluent  de  la  No^l  Bilomi  portant  le  nom  d'0£ 
Sunan  et  qu'il  n'en  existe  pas ;  ils  insistent  done  pour  que  la  ligne 
frontifere  soit  arpent6e  vers  le  nord  k  partir  du  point  d6sign6  sur  les 
cartes  de  1899  et  de  1904. 

Les  d616gu6s  portugais  font  observer  qu'une  rivifere  nomm6e 
Oe  Sunan  ou  Oil  Sunan,  qui  n'est,  il  est  vrai,  pas  un  affluent  de  la 
Bilomi,  existe  plus  k  I'est  et  a  sa  source  „  tout  pr^  du  Bilomi." 

Les  commissaires  d6cident  k  runanimit6  d'arpenter  les  deux  lignes 
„  en  partani  du  poinV^  indiqu6  sur  les  cartes  de  1899  et  de  1904  et 
jyOii  la  commission  de  i8gg  a  termini  son  travail,^'  ^  savoir  la  ligne 
proposee  par  les  d616gu6s  n6erlandais  dans  la  direction  du  nord  et 
la  ligne  d6sir6e  par  les  Portugais  dans  la  direction  de  Test  (s6ance 
du  17  juin  1909,  Premier  M6moire  portugais,  page  27). 

A  la  s6ance  du  21  juin  1909  et  au  cours  de  I'arpentage  de  la  ligne 
frontifere  proposfie  par  les  d616gu6s  portugais  dans  la  direction  de 
I'est  en  remontant  la  rividre  N06I  Bilomi,  „  les  quatre  d616gu& 
„  constatent  imanimement  qu'ils  n'ont  pas  rencontr6.  \m  affluent 
„  (de  la  Nodi  Bilomi)  nomm6  V0€  Sunan."  Les  D616gu&  n6er- 
landais  font  observer  que  la  Bilomi  a,  dans  cette  r6gion,  changfi  de 
nom,  k  quoi  leurs  collogues  portugais  rdpliquent  „  que  la  riviere 
„  de  Bilomi  continue  tou jours,  mais  que,  suivant  les  usages 
„  indigenes,  elle  porte  le  nom  de  la  contr6e  qu'elle  traverse."  Enfin 
et  surtout,  les  d616gu6s  portugais  font  observer  qu'i  peu  de  distance 
de  la  Bilomi  se  trouve,  sur  la  rive  nord,  un  mont  Kinapua,  sur 

^  Pomt  A,  Axmeze  A. 
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In  the  southern  part,  on  the  Bilomi  river,  the  commissioners 
state,  in  their  session  of  June  17,  1909,  that  they  followed  from 
west  to  east  the  coursie  of  the  Nono  Nisi  (or  Nise),  then  the  course 
of  the  N06I  Bilomi,  and  that  they  now  ^^  reached  the  spot  (where 
the  conmiission  of  1899  had  terminated  its  work)  where  the  survey 
must  be  continued  to  the  north.'^  That  point  had  been  designated 
in  the  Convention  of  1904,  Art.  3,  Nos.  9  and  10,  and  on  the 
map  annexed,  as  the  confluence  of  the  No^l  Bilomi  and  the  O^ 
Sunan.  "  The  four  delegates  state  that  at  that  place  there  are  two 
affluents  coming  from  the  norths  but  neither  is  called  the  Oe-SunanJ' 

The  Dutch  delegates  then  explain  that  the  region  situated 
between  the  two  affluents  is  called  Sunan,  that  moreover  they  do 
not  know  of  any  affluent  of  the  No^l  Bilomi  bearing  the  name  of 
O^  Sunan  and  that  none  exists ;  they  insist  then  that  the  frontier 
line  be  surveyed  toward  the  north,  starting  from  the  point  desig- 
nated on  the  maps  of  1899  ^^^  1904. 

The  Portuguese  delegates  observe  that  a  river  called  Ob  Sunan 
or  Oil  Siman,  which  is  not,  it  is  true,  an  affluent  of  the  Bilomi, 
exists  farther  to  the  east  and  has  its  source  "very  near  the  Bilomi." 

The  commissioners  unanimously  decided  to  survey  the  two  lines, 
^' starting  from  a  point*'  indicated  on  the  maps  of  1899  and  1904, 
and  ^^ where  the  commission  of  i8gg  finished  its  work,*'  ^  that  is, 
the  line  proposed  by  the  Dutch  delegates  in  a  northerly  direction 
and  the  line  desired  by  the  Portuguese  in  an  easterly  direction 
(session  of  June  17,  1909.    First  Portuguese  Case,  page  27). 

At  the  session  of  Jime  21,  1909,  and  in  the  course  of  the  survey 
of  the  frontier  line  proposed  by  the  Portuguese  delegates  in  the 
easterly  direction  ascendiiig  the  Nodi  Bilomi  river,  "the  four 
delegates  agree  unanimously  that  they  have  not  met  an  affluent 
(of  the  N06I  Bilomi)  called  the  Oh  Sunan."  The  Dutch  Delegates 
observe  that  the  Bilomi  has,  in  this  region,  changed  its  name,  to 
which  their  Portuguese  colleagues  answer  "that  the  Bilomi  river 
still  exists,  but  that,  according  to  the  native  customs,  it  bears  the 
name  of  the  country  it  crosses."  Finally  and  above  all,  the  Portu- 
guese delegates  observe  that  a  short  distance  from  the  Bilomi,  on 
the  north  bank,  is  a  Mount  Kinapua,  on  the  opposite  slope  of 

>  Point  A,  Annexe  A. 
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le  versant  oppos6  duquel  se  trouve  une  rivifere  portant  le  nom  d'Ofe 
Sunan  et  qui  coule  vers  le  nord.  II  suflrait  de  suivre  le  cours  de 
cette  riviSre,  de  remonter  ensuite  la  rivifere  Noi  Fulan  et  de  relier 
enfin  la  source  de  celle-ci  avec  la  source  de  la  Nodi  Meto  d6j^ 
reconnue  par  la  commission  mixte. 

Les  d616gu6s  n6erlandais  d6clarent  inutile  de  proc£der  i  la  re- 
connaissance de  cette  rividre,  car  le  mont  Kinapua  et  la  limite  qui 
r&ulterait  de  la  proposition  portugaise  sont  en  dehors  du  territoire 
qui  6tait  contest6  en  1899 ;  le  mont  Tasona^  figure  sur  la  carte  de 
1899  sur  I'extr^me  limite  orientale  des  prUentions  portugaises  d'alors, 
pr6tentions  que  le  traits  de  1904  a  £cart6es;  il  ne  saurait  done 
fitre  question  d*une  d61imitation  allant  encore  plus  loin  vers  Test. 

Les  travaux  de  la  Commission  mixte  furent  suspendus  et  la 
question,  port£e  sur  le  terrain  diplomatique,  donna  lieu  k  im  long 
^change  de  correspondances  entre  les  cabinets  de  La  Haye  et  de 
Lisbonne. 

Ces  correspondances  ont  abouti  k  Taccord  de  1913  confiant  k 
Tarbitre  le  mandat  de  d6cider,  d'aprds  „  les  donn6es  foumies  par 
„  les  parties,"  et,  en  se  basant  sur  les  principes  g6n6raux  du  droit, 
„  comment  doit  fitre  fix6e,  conform6ment  It  Tart.  3,  10  de  la  Con- 
„  vention  conclue  k  La  Haye  le  i*'  octobre  1904  .  . .,  la  limite  k 
„  partir  de  la  N06I  Bilomi  jusqu'lt  la  source  de  la  No^  Meto." 

Ill 

Le  point  de  vue  portugais 

Les  principaux  arguments  invoqu^s  par  le  Gouvemement  de  la 
R6publique  portugaise  en  faveur  de  la  th^e  soutenue  par  ses 
commissaires  dfilimitateurs  peuvent  fitre  r&um6s  comme  suit : 

1 .  Au  point  oil  les  travaux  de  delimitation  de  1899  ont  €t€  arr£t6s 
et  oil,  d'aprds  le  trait6  de  1904  et  d'aprfes  la  carte  y  annexfie,  la 
NoSl  Bilomi  doit  recevoir  un  affluent  du  nom  de  VOh  Siman,  il 
est  reconnu  d'un  commun  accord  qu'il  n'existe  aucun  affluent  de 
ce  nom. 

2.  II  existe  au  contraire,  plus  It  Test,  une  rivifere  Oh  Sunan  qui 
n'est  pas,  il  est  vrai,  un  affluent  de  la  Bilomi,  mais  qui  prend  sa 
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which  is  a  river  bearing  the  name  of  Oh  Sunan,  and  which  flows 
north.  It  would  be  sufficient  to  follow  the  course  of  that  river, 
then  to  ascend  the  Noi  Fulan  river  and  finally  to  connect  the  source 
of  the  latter  with  the  source  of  the  No^l  Meto  already  recognized 
by  the  mixed  commission. 

The  Dutch  delegates  declare  it  useless  to  proceed  to  a  survey  of 
this  river,  for  Mount  Kinapua  and  the  boimdary  that  would  result 
from  the  Portuguese  proposition  are  outside  the  territory  which 
was  disputed  in  1899 ;  Mount  Tasona  ^  appears  on  the  map  of  1899 
on  the  extreme  eastern  limit  of  the  Portuguese  claims  of  that  time, 
claims  which  the  treaty  of  1904  has  set  aside;  thus  there  could  be 
no  question  of  a  boundary  going  still  farther  east. 

The  labors  of  the  mixed  conmiission  were  suspended  and  the 
question,  brought  within  the  diplomatic  field,  gave  place  to  an 
extended  exchange  of  correspondence  between  the  cabinets  of 
The  Hague  and  of  Lisbon. 

This  correspondence  ended  in  the  agreement  of  1913,  entrusting 
to  the  arbitrator  the  power  to  decide,  according  to  "  the  data  fur- 
nished by  the  parties"  and  "on  the  basis  of  the  general  principles 
of  law,  how  ought  to  be  fixed  conformably  with  article  3,  10  of  the 
Convention  concluded  at  The  Hague,  October  i,  1904  .  .  .  the 
boimdary  starting  from  the  No^l  Bilomi  to  the  source  of  the  Nodi 
Meto." 

Ill 

The  Portuguese  Point  op  View 

The  principal  arguments  advanced  by  the  Government  of  the 
Portuguese  Republic  in  favor  of  the  position  supported  by  its 
boundary  commissioners  may  be  summarized  as  follows  : 

1.  At  the  point  where  the  work  of  delimitation  in  1899  was 
stopped,  and  where  according  to  the  treaty  of  1904  and  according 
to  the  map  annexed  thereto,  the  N06I  Bilomi  should  receive  an 
affluent  with  the  name  of  O^  Sunan,  it  is  recognized  by  common 
agreement  that  there  exists  no  affluent  of  that  name. 

2.  There  exists,  on  the  contrary,  farther  to  the  east,  a  river  Oh 
Sunan,  which  is  not,  it  is  true,  an  affluent  of  the  Bilomi,  but  which 
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source  trds  prfes  de  cette  riviere  Bilomi,  sur  le  versant  nord  de  la 
montagne  Kinapua;  sur  le  mont  Kinapua  se  trouve  une  borne 
proclam6e  par  de  nombreux  chefs  indigenes  comme  ayant  servi  de 
limite  reconnue  entre  les  Ambenos  portugais  et  les  Tumbabas 
n^erlandais.  De  ce  m£me  mont  Kinapua  descend  vers  la  Bilomi  un 
ruisseau,  et,  du  sommet,  ces  deux  cours  d'eau  semblent  se  conti- 
nuer.  D'aprfes  les  chefs  indigenes,  le  cours  de  cette  riviere  Oh 
Sunan  est  la  limite  historique  et  naturelle  entre  les  Ambenos  portu- 
gais d'une  part  et  les  Tumbabas  et  les  Amakonos  n6erlandais 
d'autre  part. 

3.  Les  m£mes  chefs  indig^es  font  rentrer  dans  I'Ambeno  toute 
la  r6gion  comprise  entre  cette  rivifere  d'Ofe  Sunan  k  Test,  la  riviere 
Ni  Fullan  au  nord,  et  le  territoire  incontestablement  portugais  de 
rOikoussi  Ambeno  k  I'ouest  des  monts  KelaU  et  Netton.  Sur  une 
carte  priv6e  publi6e  k  Batavia,  le  nom  d' Ambeno  se  trouve  mfeme 
en  entier  inscrit  dans  la  partie  revendiqu6e  k  tort  aujourd'hui  par 
les  Pays-Bas. 

4.  Le  trait6  de  1859  pose  en  prindpe  que  les  Etats  indig&aes  ne 
doivent  pas  Stre  s6par6s,  morcel6s;  or  la  delimitation  proposee 
par  les  Pays-Bas  coupe  le  territoire  des  Ambenos  et  priverait  ces 
indigenes  de  leurs  p&turages  et  terrains  maraichers  qui  se  trou- 
veraient  par  1^  situ6s  k  Torient  de  la  frontifere  et  en  territoire 
n6erlandais. 

5.  Rien  ne  prouve  que  le  homage  k  effectuer  doive  n6cessaire- 
ment  commencer  au  point  oii  le  travail  de  delimitation  avait  6t6 
suspendu  en  1899  k  la  suite  d'hostilit^s  entre  les  indigenes  et  marqu6 
sur  les  cartes  au  confluent  de  la  Bilomi  avec  le  ruisseau  I'O^  Sunan 
qui  n'existe  pas  en  r6alit6  k  cet  endroit.  A  cet  endroit  se  trouvent 
deux  afiluents:  le  Kaboun  et  le  Nono-Offi.  Pourquoi  suivre 
vers  le  nord  le  cours  du  Kaboim  plutdt  que  celui  du  Nono-Offi  qui 
vient  du  nord-est  et  qui  se  jette  au  mfime  point  dans  la  Bilomi? 

Dans  la  pens6e  du  Grouvemement  portugais,  on  a  voulu  seule- 
ment  donner  dans  les  cartes  de  1899  et  1904  aux  conmussaires  d61i- 
mitateurs  „  un  graphique  destin6  k  fixer  les  id6es,  et  comme  une 
„  vague  et  simple  indication  de  ce  qui  devait  fitre  r6gl6  plus  tard." 

La  v6ritable  intention  des  Signataires  du  trait6  de  1904,  a  kXk 
de  suivre  le  cours  de  I'Ofi  Sunan,  1^  oil  il  est  en  r6alite,  c'est-4-dire 
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takes  its  source  very  close  to  this  river  Bilomi  on  the  north  slope 
of  Einapua  Mountain ;  on  Mount  Kinapua  there  is  a  bound  pro- 
claimed by  numerous  native  chieftains  as  having  served  as  the 
recognized  boundary  between  the  Portuguese  Ambenos  and  the 
Dutch  Tumbabas.  From  this  same  Mount  Einapua  a  brook  runs 
toward  the  Bilomi,  and  from  the  summit,  these  two  water  courses 
seem  to  be  continuous.  According  to  the  native  chieftains  the 
course  of  this  river  Oe  Sunan  is  the  historical  and  natural  boundary 
between  the  Portuguese  Ambenos  on  one  side  and  the  Dutch 
Tumbabas  and  Amakonos  on  the  other  side. 

3.  The  same  native  chieftains  include  in  Ambeno  all  that  region 
comprised  between  the  river  Oh  Sunan  on  the  east,  the  river  Ni 
Fullan  on  the  north  and  the  unquestionably  Portuguese  territory 
of  Oikoussi  Ambeno  west  of  Mounts  Kelali  and  Netton.  On  a 
private  map  published  at  Batavia  the  name  Ambeno  is  foimd  even 
in  full  inscribed  in  that  part  wrongly  claimed  to-day  by  the 
Netherlands. 

4.  The  treaty  of  1859  rests  on  the  principle  that  native  states 
should  not  be  partitioned,  parceled  out;  but  the  boundary  line 
proposed  by  the  Netherlands  divides  the  territory  of  the  Ambenos 
and  would  deprive  these  natives  of  their  pasture  and  garden  lands 
that  are  located  to  the  east  of  the  frontier  and  in  Dutch  territory. 

5.  There  is  no  proof  that  the  boundary  established  ought  neces- 
sarily to  commence  at  the  point  where  the  work  of  delimitation  had 
been  suspended  in  1899  in  consequence  of  hostilities  among  the 
natives,  and  marked  on  the  maps  at  the  confluence  of  the  Bilomi 
and  the  OS  Sunan  brook  which  in  reality  does  not  exist  at  that  place. 
At  that  place  there  are  two  affluents,  the  Kamboun  and  the  Nono- 
Offi.  Why  follow  the  course  of  the  Kamboun  to  the  north  rather 
than  that  of  the  Nono-Offi  which  comes  from  the  north-east  and 
falls  into  the  Bilomi  at  that  point? 

In  the  opinion  of  the  Portuguese  Government,  it  was  desired 
only  to  give  the  boundary  commissioners,  by  the  maps  of  1899 
and  1904,  ''a  sketch  designed  to  fix  ideas,  and  as  a  loose  and  simple 
indication  of  what  ought  to  be  settled  later." 

The  true  intention  of  the  Signatories  of  the  treaty  of  1904  was  to 
follow  the  course  of  the  Oh  Sunan,  where  it  is  in  reality,  that  is  to 
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beaucoup  plus  k  Vest.  Rien  n'empfiche  done,  dans  Tesprit  du 
traits,  de  remonter  la  Bilomi  jusqu'au  point  le  plus  rapproch6  de 
la  source  du  vrai  Oh  Sunan,  source  si  rapproch^e  du  cours  de  la 
Bilomi  qu'elle  en  est  presque  un  affluent. 

6.  La  Kgne  propos6e  par  les  Pays-Bas  qui,  d'aprfes  le  trait6  de 
1904,  doit  „  traverser  autant  que  possible  Nipani  et  KelaK  (KeK)" 
ne  traverse  pas  Nipani,  mais  touche  seulement  Fatu  Nipani,  c'est- 
4-dire  rextr6mit6  occidentale  de  Nipani.  Elle  ne  r6pond  done 
pas  au  programme  de  1904. 

7.  La  Kgne  propos6e  par  les  Pays-Bas  ne  constitue  pas  une  fron- 
tifere  naturelle,  tandis  que  celle  sugg6r6e  par  le  Portugal  suit  des 
cours  d'eau  sur  presque  tout  son  parcours. 

IV 

Le  point  de  VUE  NtERLANDAIS 

Les  principaux  arguments  du  Gouvemement  royal  nfierlandais 
peuvent  fitre  r6sum6s  comme  suit : 

1.  Le  trait6  de  1859  n'avait  nuUement  prescrit  d'xme  fajon  im- 
perative que  les  territoires  indigenes  ne  doivent  pas  fitre  divis6s  ou 
morcelfe.  II  a,  au  contraire,  attribu6  au  Portugal  „  TEtat  d'Am- 
„  benu  partout  oH  y  est  arbor6  le  pavilion  portugais,"  sanctionnant 
ainsi  non  seulement  la  division  d'un  Etat  indigene,  mais  pr6cis6- 
ment  la  division  de  TEtat  d'Ambenu  et  cela  dans  les  termes  suivants : 
„  La  N6erlande  cfede  au  Portugal . . .  ceite  partie  de  TEtat  d'Ambenu 
„  ou  d'Ambeno  qui,  depuis  plusieurs  ann6es,  a  arbor6  le  pavilion 
„  portugais." 

Au  surplus,  le  trait6  de  1859  a  pu  6tre  et  a  6t6  eflFectivement 
modifi6  par  les  trait6s  subs6quents  et  ce  sont  les  trait^s  subs6- 
quents  qui,  aujourd'hui,  doivent  seuls  6tre  pris  en  consideration 
la  oil  ils  ont  modifi6  le  trait6  de  1859. 

2.  II  n'existe  aucune  incertitude  sur  le  point  auquel  les  commis- 
saires  d61imitateurs  se  sont  arr6t6s  en  1899.  Ce  point  a  servi  de 
base  aux  n6gociations  de  1902  et  a  6t6  rep6re  sur  la  carte  (annexe 
in)  *  sign6e  alors  par  les  nfegociateurs  des  deux  Pays  pour  fitre  jointe 
au  projet  de  traite.    Ce  projet  de  1902  est  devenu  le  traite  de  1904. 

*  Annexe  A. 
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say,  much  farther  east.  Nothing  hinders  then,  in  the  sense  of  the 
treaty,  ascending  the  Bilomi  to  the  point  nearest  the  source  of  the 
true  Oh  Sunan,  a  source  so  near  the  course  of  the  Bilomi  that  it  is 
almost  an  affluent. 

6.  The  line  proposed  by  the  Netherlands,  which  according  to 
the  treaty  of  1904  ought  "  to  cross  Nipani  and  Kelali  (Keli)  as  far 
as  possible,*'  does  not  cross  Nipani  but  touches  only  Fatu  Nipani, 
that  is  to  say,  the  western  extremity  of  Nipani.  Hence  it  does 
not  correspond  to  the  plan  of  1904. 

7.  The  line  proposed  by  the  Netherlands  does  not  constitute  a 
natural  frontier,  while  that  suggested  by  Portugal  follows  water 
courses  through  nearly  all  the  distance. 

IV 

The  Dutch  Point  of  View 

The  principal  arguments  of  the  Royal  Government  of  the  Nether- 
lands may  be  summarized  as  follows: 

1.  The  treaty  of  1859  did  not  prescribe  in  any  imperative  manner 
that  native  territories  shoiild  not  be  partitioned  or  parceled  out.  On 
the  contrary,  it  assigned  to  Portugal  "the  State  of  Ambenu  wher- 
ever the  Portuguese  flag  is  raised  there,"  thus  sanctioning  not  only 
the  division  of  a  native  state,  but  precisely  the  division  of  the  very 
State  of  Ambenu,  and  that  in  the  following  terms:  "The  Nether- 
lands cedes  to  Portugal  .  .  .  that  part  of  the  State  of  Ambenu 
or  of  Ambeno  which,  for  several  years,  has  flown  the  Portuguese 
flag." 

Besides,  the  treaty  of  1859  could  have  been,  and  really  has 
been  modified  by  the  subsequent  treaties  and  it  is  the  subsequent 
treaties  which  to-day  ought  alone  to  be  taken  into  consideration 
where  they  have  modified  the  treaty  of  1859. 

2.  No  uncertainty  exists  as  to  the  point  at  which  the  boimdary 
commissioners  stopped  in  1899.  That  point  served  as  a  basis  for 
the  negotiations  of  1902  and  was  marked  on  the  map  (Annex  III)  ^ 
signed  at  that  time  by  the  negotiators  of  the  two  countries  in  order 
to  be  annexed  to  the  draft  of  the  treaty.    That  draft  of  1902  be- 

>  Pbint  A  on  Annexe  A.    See  also  Annexe  B  and  Annexe  C. 
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C'est  de  ce  point  et  non  d'un  autre  que  part  la  ligne  AC,  admise 
en  1902  comme  devant  former  la  frontiSre  (carte  annexe  I).^  Cette 
Kgne  AC  se  dirige  de  ce  point  vers  le  nord  jusqu'i  la  source  de  la 
rivifere  N06I  Meto  et  la  frontifere  doit  suivre  ensuite  ce  cours  d'eau 
jusqu'^  son  embouchure  dans  la  mer  au  nord. 

L'emplacement  de  la  source  de  la  N06I  Meto  a  6t6  contradic- 
toirement  reconnu  en  1909;  une  borne  y  a  6te  plantfie  d'lrn  com- 
mun  accord.  La  discussion  ne  porte  que  sur  le  trac6  entre  cette 
source  et  le  point  A  situ6  k  Tendroit  oil  les  commissaires  se  sont 
arr6t6s  en  1899. 

3.  Sur  la  carte  offidelle  de  1899  (annexe  IV)  *  comme  sur  la  carte 
officielle  de  1904  (annexe III),*  figure  au  point dont  il  s'agit  im afflu- 
ent venant  du  nord  et  auquel  on  a,  par  \me  erreur  que  les  Pays- 
Bas  ne  contestent  pas,  donn6  k  tort  le  nom  d'Oe  Sunan.  Cet 
affluent,  qui  porte  en  r6alite  chez  les  Tumbabas  le  nom  de  Kabxm 
et  chez  les  Ambenos  celui  de  Lfios,  r6pond  entiferement  k  Tintention 
des  Parties  contractantes,  qui  6tait  de  suivre,  k  partir  du  point  A, 
im  affluent  venant  du  nord  dans  la  direction  AC.  L'erreur  de  nom 
a  d'autant  moins  de  port6e  que,  trfes  fr6quemment  dans  la  rfigion, 
les  cours  d'eau  portent  plusieurs  noms,  ou  changent  de  nom,  ou 
portent  le  nom  de  la  contr6e  qu'ils  traversent ;  or  la  r6gion  k  Test 
du  Kabun  ou  L6os  (VOh  Sunan  de  1904)  porte,  d'aprfe  le  Grouveme- 
ment  portugais,  Te  nom  k  consonnance  analogue  d'Hue  Son,  et 
d'aprds  les  commissaires  n6erlandais  celui  de  Sunan,  ce  qui  pent 
expUquer  Terreur  des  commissaires. 

4.  Les  chefs  indigenes  de  PAmakono  (n6erlandais)  ont  d6clar6 
(commission  mixte,  s6ance  du  21  f6vrier  1899)  que  leurpayscom- 
prend  toute  la  region  „  situ6e  entre  TOS  Sunan,  Nipani,  Kelali- 
„  Keli,  et  la  N06I  Meto  {k  Touest),  la  mer  de  Timor  (au  nord),  la 
„  Noel  Boll  Bass,  les  sommets  Himiusu  et  Kin  Napua  (i  Test), 
„  Tasona,  la  Nofel  Boho  et  la  N06I  Bilomi  (au  sud) ."  Or  la  frontifere 
ocddentale  d6crite  ici  et  indiqu6e  des  1899  comme  s£parant  les 
Amakonos  (n6erlandais)  de  TAmbeno  (portugais)  est  precis6ment 
celle  qui  a  6t6  consacr6e  par  le  trait6  de  1904.    L'Oe  Sunan  qui  y  fig- 
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came  the  treaty  of  1904.  It  is  from  this  point  and  not  from  another 
that  the  line  AC  starts,  admitted  in  1902  as  forming  before  the  fron- 
tier (map  annex  I) }  That  line  AC  extends  from  this  point  north  as 
far  as  the  source  of  the  river  No^l  Meto,  and  the  frontier  ought 
then  to  follow  that  water  course  as  far  as  its  mouth  on  the  sea  at 
the  north. 

The  place  of  the  source  of  the  Noel  Meto  was  differently  recog- 
nized in  1909 :  a  bound  had  been  located  by  common  agreement. 
The  discussion  concerned  only  the  survey  between  that  source  and 
the  point  A  located  at  the  place  where  the  commissioners  stopped 
in  1899. 

3.  On  the  official  map  of  1899  (annex  IV)  *  as  on  the  official  map 
of  1904  (annex  III),'  there  appears  at  the  point  on  which  there  is 
question  an  affluent  coming  from  the  north,  to  which,  by  an  error 
that  the  Netherlands  does  not  contest,  has  been  given  the  name  of 
Oh  Sunan.  This  affluent,  which  in  reality  bears  among  the  Tum- 
babas  the  name  of  Kabun,  and  among  the  Ambenos  that  of  Ldos^ 
corresponds  wholly  to  the  intention  of  the  contracting  parties, 
which  was  to  follow,  beginning  from  point  A,  an  affluent  coming 
from  the  north  in  the  direction  AC.  The  error  of  name  has  the 
less  bearing  since  very  frequently  in  that  region  the  water  courses 
have  several  names,  or  change  their  names,  or  bear  the  name  of 
the  country  they  traverse :  now  the  region  east  of  Kabun,  or  Ldos 
(the  06  Sunan  of  1904)  has,  according  to  the  Portuguese  Govern- 
ment, the  name  similar  in  sound,  of  Hue  Son,  and  according  to  the 
Dutch  Commissioners  that  of  Sunan,  which  may  explain  the  error 
of  the  commissioners. 

4.  The  native  chieftains  of  Amakono  (Dutch)  declared  (mixed 
commission,  session  of  February  21,  1899)  ^^i^  ^^^  country  com- 
prises all  the  region  "situated  between  the  Oh  Sunan,  Nipani,  Kela- 
li-Keli,  and  the  N06I  Meto  (on  the  west),  the  sea  of  Timor  (on  the 
north),  the  Nohl  Boll  Bass,  the  Himiusu  and  Kin  Napua  sununits 
(on  the  east),  Tasona,  the  N06I  Boho  and  the  N06I  Bilomi  (on  the 
south).*'  Now  the  western  frontier  here  described  and  indicated 
in  1899  as  separating  the  Amakonos  (Dutch)  from  Ambeno  (Portu- 
guese) is  precisely  that  which  has  been  established  by  the  treaty  of 

1  Annexe  A.  '  Annexe  B. 
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ure  ne  peut  fitre  que  le  cours  d*eau  auquel  on  a  donne  k  tort  mais  d'un 
commun  accord  ce  nom  dans  les  cartes  officielles  de  1899  et  de 
1904,  c'est-i-dire  un  cours  d'eau  situ6  k  Voiust  du  territoire  contest6, 
et  non  le  pr6tendu  Oh  Sunan  actuellement  invoqu6  par  le  Portugal, 
et  qui  est  situ6  sur  la  frontiSre  orientale  du  territoire  contest^.  Le 
trait6  de  1904  a  attribu6  aux  Pays-Bas  ce  territoire  conteste.  C'est 
done  bien  le  cours  d'eau,  peu  importe  son  nom,  situ6  k  Touest  dudit 
territoire  que  les  parties  out  entendu  adopter  comme  limite. 

La  preuve  que  le  Portugal  n'a  pu,  en  1899  et  1904,  avoir  en  vue 
la  riviSre  orientale  k  laquelle  il  donne  maintenant  le  nom  d'O^ 
Sunan,  est  foumie  par  le  fait  qu'i  la  seance  du  21  f6vrier  1899,  ses 
conmiissaires  ont  propos6  comme  limite  une  ligne  partant  du  point 
oil  la  riviere  appel6e  alors  Oh  Sunan  se  jette  dans  la  Bilomi  et 
remontant  ensuite  vers  Test  la  Noil  Bilomi  jusqu'i  Nunkalai  (puis 
traversant  Tasona  et,  k  partir  de  Kin  Napua  se  dirigeant  vers  le 
nord  jusqu'lt  Humusu  et  k  la  source  de  la  NoM  Boll  Bass  dont  le 
cours  aurait  servi  de  frontifere  jusqu'i  son  embouchure  dans  la 
mer).  Cette  proposition  portugaise  de  1899  serait  incompre- 
hensible s'il  s'agissait  d'une  rivifere  autre  que  celle  figurant  sur  les 
cartes  officielles  de  1899  et  1904  sous  le  nom  d'O^  Sunan ;  comment 
pourrait-il  fitre  question  d'une  autre  riviere  Oh  Sunan  situ6e  k  Vest 
de  Nunkalai,  alors  que  Nunkalai  est,  en  r6alit6,  k  Vouest  de  ce  nouvel 
Oh  Sunan  d6couvert  par  les  Portugais  et  non  pas  k  Test? 

5.  Deux  enqufites  rficentes  institutes  par  les  autorit6s  n^erlan- 
daises  de  Tile  de  Timor  ont,  d'ailleurs,  confirm6  qu'aucune  riviere 
du  nom  d'Oe  Sunan  ne  prend  sa  source  sur  le  mont  Kinapua ;  la 
rivifere  qui  prend  sa  source  sur  le  versant  nord,  k  une  certaine  dis- 
tance du  sommet,  porte  les  noms  de  Poeamesse  ou  de  Noilpolan 
et  se  jette  k  Fatoe  Metassa  (Fatu  Mutassa  des  Portugais)  dans  la 
Nodi  Manama,  la  Ni  Fullan  des  cartes  portugaises  (Second  M6moire 
n6erlandais,  chiffre  VII,  page  6). 

6.  II  est  exact  que  la  ligne  propos6e  par  les  Pays-Bas  ne  traverse 
pas  le  territoire  de  Nipani,  mais  le  traits  de  1904  ne  Texige  pas. 
II  stipule  que  la  ligne  destin^e  k  relier  la  source  de  YOh  Sunan  k 
la  source  de  la  NoSl  Meto  traversera  „  autant  que  possible  Nipani." 
Comme  le  territoire  It  delimiter  6tait  inexpl6r6,  les  mots  „  autant 
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1904.  The  Oft  Sunan  which  appears  there  can  be  only  the  water 
course  to  which  mistakenly  but  by  common  agreement  this  name 
was  given  in  the  official  maps  of  1899  and  of  1904,  that  is  to  say, 
a  water  course  situated  west  of  the  disputed  territory,  and  not  the 
pretended  Oft  Sunan  now  set  up  by  Portugal,  and  which  is  situated 
on  the  eastern  frontier  of  the  disputed  territory.  The  treaty  of  1904 
has  assigned  to  the  Netherland3  this  disputed  territory.  This  is  then 
the  very  water  course,  whatever  its  name,  situated  to  the  west  of  the 
said  territory  which  the  parties  intended  to  adopt  as  a  boundary. 
The  proof  that  Portugal  could  not  have  had  in  view  in  1899  ^^^ 
1904  the  eastern  stream  to  which  it  now  gives  the  name  of  06 
Sunan,  is  furnished  by  the  fact  that  in  the  session  of  February  21, 
1899,  ^^  commissioners  proposed  as  a  boundary  a  line  starting 
from  the  point  where  the  stream  then  called  Oe  Sunan  empties  into 
the  Bilomi  and  then  ascending  the  Noftl  Bilomi  easterly  as  far  as 
Nunkala!  (then  crossing  Tasona  and  from  Kin  Napua  proceeding 
northerly  as  far  as  Humusu  and  to  the  source  of  the  Noftl  Boll  Bass 
of  which  the  course  would  have  served  as  a  frontier  as  far  as  its 
opening  into  the  sea).  This  Portuguese  proposition  of  1899  would 
be  unintelligible  if  there  were  a  question  of  any  other  stream  than 
that  appearing  on  the  official  maps  of  1899  and  1904  under  the 
name  of  Oft  Sunan ;  how  could  there  be  question  of  another  river 
Oft  Sunan  situated  east  of  Nimkalai,  since  Nimkalai  is  really  west 
and  not  east  of  this  new  Oft  Sunan  discovered  by  the  Portuguese? 

5.  Two  inquiries  recently  instituted  by  the  Dutch  authorities 
of  the  island  of  Timor  conj&rmed,  moreover,  that  no  river  by  name 
of  Oft  SunjEOi  takes  its  source  on  Mount  Einapua ;  the  stream  that 
takes  its  source  on  the  north  slope,  at  a  certain  distance  from  the 
summit,  has  the  names  Poeamesse  and  Noilpolan,  and  empties  at 
Fatoe  Metassa  (Fatu  Mutassa  of  the  Portuguese)  into  the  Noftl 
Manama,  the  Ni  FuUan  of  the  Portuguese  maps  (second  Dutch 
Case,  number  VII,  page  6). 

6.  It  is  true  that  the  line  proposed  by  the  Netherlands  does  not 
traverse  the  territory  of  Nipani,  but  the  treaty  of  1904  does  not 
require  that.  It  stipulates  that  the  line  designed  to  unite  the 
source  of  the  Oft  Sunan  and  the  source  of  the  Noftl  Meto  shall  cross 
"Nipani  as  far  as  possible."    As  the  territory  to  be  bounded  was 
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„  que  possible"  6taient  justifi6s ;  en  fait,  la  ligne  sugg£r6e  par  les 
Pays-Bas,  si  elle  ne  traverse  pas  tout  le  territoire  de  Nipani,  en 
traverse  Textrfimitfi  occidentale  appel6e  Fatu  Nipani.  Or,  d'apr& 
les  d6clarations  consignees  au  proces- verbal  de  delimitation  du  21 
Kvrier  1899,  les  indigenes,  en  dfisignant  VOh  Sunan,  Nipani,  Kelali 
et  la  N06I  Meto  comme  la  frontifere  orientale  de  TOkussi  Ambeno 
(portugais)  et  comme  la  frontiere  occidentale  de  I'Amakono  (n6er- 
landais),  avaient  eu  en  vue  la  masse  rocheuse  de  Fatu  Nipani 
formant  I'extr6mit6  occidentale  de  Nipani. 

7.  La  frontidre  propos6e  par  les  Pays-Bas  est  une  frontifire 
naturelle  form6e  par  une  chalne  de  montagnes  s6parant  partout  les 
cours  d'eau. 

II  n'a  jamais  6t6  present  ou  recommand6  en  1 902-1 904  de  suivre 
avant  tout  des  cours  d'eau  comme  limite,  et,  sur  la  frontiSre  m6ri- 
dionale  de  I'Okussi-Ambeno,  on  a,  sur  plusieurs  points,  notamment 
lorsque  la  ligne  passait  du  bassin  d'une  riviere  dans  un  autre,  plac6 
des  bornes  d'un  commim  accord  (Voir  notamment  Tart.  3  de  la 
.  Convention  de  1904,  chiflFres  2,  3  et  4). 

n  suffira  aussi  de  quelques  bornes  pour  delimiter  la  frontidre 
sur  la  ligne  de  fatte  propos6e  par  les  Pays-Bas. 

Le  trac6  r6clam6  par  le  Portugal  exigerait  d'ailleurs  lui  aussi 
des  bornes  dans  la  region  du  mont  Kinapua  entre  la  Bilomi  et  le 
pr6tendu  nouvel  Oh  Sunan,  et  en  outre  dans  la  rfegion  entre  la  source 
de  la  Nodi  Meto  et  la  rividre  k  laquelle  les  Portugais  donnent 
le  nom  de  Ni  Fullan  c'est-i-dire  aux  deux  extrfemitfe  du  trac6 
portugais. 

8.  La  ligne  que  le  Portugal  propose  aujourd'hui  reproduit  en 
substance  ses  pretentions  de  1899  et  de  1902  dans  cette  r6gion.  Or 
il  est  incontestable  qu'en  acceptant  k  la  Conf6rence  de  1902  et  en 
consignant  dans  le  trait6  de  1904  la  ligne  AC,  le  Portugal  a  c6d6 
un  territoire  auquel  il  pr6tendait  auparavant.  II  ne  saurait  6qui- 
tablement  revendiquer  aujourd'hui  ce  mfeme  territoire. 

V 

Les  regles  de  droit  afplicables 

A  teneur  de  Particle  2  du  compromis,  I'arbitre  doit  baser  sa 
decision  non  seulement  sur  les  traitfis  en  vigueur  entre  les  Pays- 
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unexplored,  the  words  "as  far  as  possible"  were  justified ;  in  fact, 
the  line  suggested  by  the  Netherlands,  if  it  does  not  at  all  cross  the 
territory  of  Nipani,  crosses  the  western  extremity  called  Fatu  Nipani. 
Now,  according  to  the  declarations  recorded  in  the  proces-verbal 
of  the  delimitation  of  February  21,  1899,  the  natives,  in  designating 
the  Oh  Sunan,  Nipani,  Kelali,  and  the  Nodi  Meto  as  the  eastern 
frontier  of  Okussi-Ambeno  (Portuguese)  and  as  the  western  fron- 
tier of  Amakono  (Dutch),  had  in  view  the  rocky  pile  of  Fatu  Nipani, 
forming  the  western  end  of  Nipani. 

7.  The  frontier  proposed  by  the  Netherlands  is  a  natural  frontier 
formed  by  a  chain  of  mountains  separating  everywhere  the  water 
courses. 

It  was  never  prescribed  or  recommended  in  1902-1904  absolutely 
to  follow  water  courses  as  a  boundary,  and,  on  the  northern  frontier 
of  Okussi-Ambeno,  at  many  points,  especially  where  the  line  passes 
from  the  basin  of  one  river  to  another,  bounds  have  been  placed 
by  common  agreement  (See  especially  art.  3  of  the  Convention 
of  1904,  numbers  2,  3,  and  4). 

It  will  be  sufficient  also  to  mark  by  a  few  bounds  the  frontier  on 
the  ridge  line  proposed  by  the  Netherlands. 

The  survey  claimed  by  Portugal  would  itself  also  require,  more- 
over, bounds  in  the  region  of  Mount  Einapua,  between  the  Bilomi 
and  the  pretended  new  Oh  Sunan,  and  elsewhere  in  the  region  be- 
tween the  source  of  the  Noftl  Meto  and  the  stream  to  which  the 
Portuguese  give  the  name  Ni-FuUan,  that  is  to  say,  at  the  two 
ends  of  the  Portuguese  survey. 

8.  The  line  which  Portugal  proposes  to-day  reproduces  in  sub- 
stance its  claims  of  1899  and  of  1902  in  that  region.  Now,  it  is 
incontestable  that  by  accepting  at  the  Conference  of  1902  and  in 
incorporating  in  the  treaty  of  1904  the  line  AC,  Portugal  ceded 
a  territory  to  which  formerly  it  made  pretensions.  Equitably  it 
could  not  renew  its  claim  to-day  to  this  same  territory. 

V 

The  Rules  of  Law  Afpucable 

According  to  the  terms  of  article  2  of  the  Compromis,  the  arbi- 
trator should  base  his  decision  not  only  on  the  treaties  in  force 
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Bas  et  le  Portugal  relatifs  k  la  ddlimitation  de  leurs  possessions  dans 
rtle  de  Timor,  mais  aussi  sur  „  les  principes  g6n6raux  du  droit 
„  international." 

D  est  presque  superflu  de  rappeler  ces  principes. 

Heflfter,  Volkerrechty  §  94,^  s'exprime,  par  exemple,  comme  suit : 
„Tous  les  traitfe  obligent  k  Texficution  loyale  et  complete,  non 
„  pas  seidement  de  ce  qui  a  hXJb  litt^ralement  promis,  mais  de  ce 
„  k  quoi  on  s'est  engag6,  et  aussi  de  ce  qui  est  conf orme  k  I'essence 
„  de  tout  traitfe  quelconque  comme  k  Tintention  concordante  des 
„  contractants  (c*est-i-dire  k  ce  qu'on  appelle  Tesprit  des  traitfe)." 
Heflfter  ajoute  §  95  * :  „  L'interpr6tation  des  trait^s  doit,  sans  le 
„  doute,  se  faire  conformfiment  k  Tintention  rfeciproque  constatable, 
„  et  aussi  conformfiment  k  ce  qui  pent  6tre  pr6sum6,  entre  Parties 
,,  agissant  loyalement  et  raisonnablement,  avoir  6t6  promis  par 
„  Time  k  Tautre  k  teneur  des  termes  employes." 

Rivier,  Principes  du  droit  des  gens,  11,  N®  157,  formule  les  mfimes 
p6nsees  dans  les  termes  suivants :  ,,  II  faut  avant  tout  constater 
„  la  commune  intention  des  parties :  id  quod  actum  est . . .  La 
„  bonne  foi  dominant  toute  cette  matifire,  les  traitfis  doivent  fitre 
„  interpr6t6s  non  pas  exclusivement  selon  leur  lettre,  mais  selon 
„  leur  esprit . . .  Les  principes  de  Tinterprfitation  des  traites 
„  sont,  en  somme,  et  mutatis  mutandis,  ceux  de  l'interpr6tation  des 
„  conventions  entre  particuliers,  principes  de  bon  sens  et  d'exp6rience 
„  formulas  dfeji  par  les  Prudents  de  Rome  "  (Ulpien,  L.  34,  au  Digeste 
De  R.  J.  50.17 :  „  Semper  in  stipulationibus  et  in  ceteris  contracti- 
„  bus  id  sequimur  quod  actum  est'*)- 

Entre  particuliers,  les  regies  auxquelles  Rivier  renvoie  ont  6te 
formul6es  dans  les  principaux  codes  en  termes  suffisamment  pr£cis 
pour  se  passer  de  commentaires : 

Code  civU  franqais,  nierlandais,  etc.,  art.  11 56-1 157.  „  On  doit 
„  dans  les  Conventions  rechercher  quelle  a  6ti  la  commune  intention 

^  94.  AUe  Vertrftge  verpflichten  zur  vollstftndigen  redlichen  ErfUUung  dessen,  was  dadurch 
zu  Idsten  fibemommen  worden,  und  zwar  nicht  bios  desjenigen,  was  dadurch  buchst&bllch 
versprochen,  sondem  auch  desjenigen,  was  dem  Wesen  dnes  jeden  Veitrages,  so  wie  der  Uber- 
einstimmenden  Absicht  der  Contrahenten  gem&ss  ist  (dem  s.  g.  Geist  der  Vertrftge). 

*  95.  Die  Auslegung  der  Vertrftge  muss  im  Falle  des  Zweifels  nach  der  erkennbaren  gegen- 
seitigen  Absicht,  dann  aber  nach  demjenigen  geschehen,  was  dem  Einea  Theile  von  dem  Anderen 
nach  den  dabei  gebrauchten  Worten  als  versprochen,  bei  redlicher  und  verstftndiger  Gesinnuns 
vorausgesetzt  werden  darf. 
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between  the  Netherlands  and  Portugal  relative  to  the  delimita- 
tion of  their  possessions  in  the  island  of  Timor,  but  also  on  the 
"general  principles  of  international  law.'* 

It  is  almost  superfluous  to  call  these  principles  to  mind. 

HeflFter,  Vdlkerrecht^  section  94/  for  example,  is  of  this  opinion : 
"Every  treaty  binds  to  a  loyal  and  complete  execution  not  only  of 
what  literally  has  been  promised  but  of  that  to  which  a  party  has 
boimd  itself,  and  also  of  what  is  conformable  to  the  essence  of  any 
treaty  whatsoever  as  to  the  harmonious  intention  of  the  contract- 
ing parties  (that  is  to  say,  what  is  called  the  spirit  of  treaties). '^ 
HeflFter  adds,  section  95^:  "The  interpretation  of  treaties  ought, 
in  case  of  doubt,  to .  be  made  in  conformity  with  the  real  mutual 
intention,  and  also  in  conformity  with  what  can  be  presumed,  be- 
tween Parties  acting  loyally  and  with  reason,  to  have  been  promised 
by  one  to  the  other  according  to  the  meaning  of  the  words  used." 

Rivier,  Principes  du  droit  des  gens,  II,  No.  157,  expresses  the  same 
thought  in  the  following  terms :  "It  is  necessary,  above  all,  to  es- 
tablish common  intention  of  the  parties:  id  quod  actum  est  .  .  . 
Good  faith  prevailing  throughout  this  subject,  treaties  ought  not 
to  be  interpreted  exclusively  according  to  their  letter,  but  accord- 
ing to  their  spirit.  .  .  .  The  principles  of  interpretation  of  treaties 
are,  in  short,  and  mutatis  mutandis,  those  of  the  interpretation 
of  agreements  between  individtuUs,  principles  of  common  sense  and 
experience,  already  formulated  by  the  Jurists  of  Rome."  (Ulpian, 
L.  34,  in  Digest  De  R.  J.  50.17 :  Semper  in  stipulationibus  et  in 
ceteris  contractibus  id  sequimur  quod  actum  est"). 

Between  individuals,  the  rules  to  which  Rivier  refers  were  for- 
mulated in  the  principal  codes  in  terms  sufficiently  precise  to  be 
used  as  commentaries : 

Code  civU  franqaiSy  nierlandais,  etc.,  art.  1156-1157.  "In  Con- 
ventions one  should  seek  to  find  what  the  common  intention  of  the 

^  94.  Alle  VertrSge  verpflichten  zur  vollstAndigen  redlichen  ErfUUung  dessen,  was  dadurch 
zu  lebten  Ubeniommen  worden,  und  zwar  nicht  bios  desjenigen,  was  dadurch  buchsUlblich 
versprochen,  sondem  auch  desjenigen,  was  dem  Wesen  eines  jeden  Vertrages,  so  wie  der  Uber- 
dnstimmenden  Absicht  der  Contrahenten  gemftss  ist  (dem  s.  g.  Geist  der  Vertr&ge) . 

*95.  Die  Auslegung  der  VertrSge  muss  im  Falle  des  Zweifels  nach  der  erkennbaren  gegen- 
adtigen  Absicht,  dann  aber  nach  demjenigen  geschehen,  was  dem  Einen  Thefle  von  dem  An- 
deren  nach  dem  dabd  gebrauchten  Worten  als  versprochen,  bd  redlicher  und  verstAndiger 
Gcainnung  vorauflgesetzt  werdendarf. 
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,y  des  parlies,  plutSt  que  de  s*arreter  au  sens  liUiral  des  iermes,  Lors- 
„  qu'une  clause  est  susceptible  de  deux  sens,  on  doit  plutdt  Ten- 
„  tendre  dans  celui  avec  lequel  elle  peut  avoir  quelque  effet,  que 
„  dans  le  sens  avec  lequel  elle  n'en  pourrait  produire  auciin."  Code 
civil  aUemand  de  1896,  art.  133 :  „  Pour  Tinterprfetation  d'une 
„  declaration  de  volont6,  il  faut  rechercher  la  volonti  rielle  et  ne  pas 
„  s^en  tenir  au  sens  liiiiral  de  Vexpression  (Bei  der  Auslegung  einer 
„.Willenserklarung  ist  der  wirkliche  Wille  zu  erforschen  und  nicht 
„  an  dem  buchstablichen  Sinne  des  Ausdrucks  zu  kaflen.^*  Code 
civil  portugais  de  1867,  art.  684.  Code  Suisse  des  obligations  de 
iQiiy  art.  18 :  „  Pour  appr6cier  la  forme  et  les  clauses  d'un  contrat, 
„  il  y  a  lieu  de  rechercher  la  rielle  et  commune  intention  des  parties , 
,,  sans  s^arreter  aux  expressions  ou  denominations  inexactes  dont 
„  elles  ont  pu  se  servir,  soit  par  erreur,  soit  pour  deguiser  la  nature 
„  veritable  de  la  Convention." 

II  est  inutile  d'insister,  le  droit  des  gens  conune  le  droit  prive 
etant  sur  ce  point  entierement  concordants. 

D  ne  reste  plus  qu'^  faire  application  aux  circonstances.  de  la 
cause  de  ces  regies  et  i  rechercher  quelle  a  6t6  la  r6elle  et  commune 
intention  des  Pays-Bas  et  du  Portugal  lors  des  n6gociations  de 
1902  qui  ont  abouti  k  la  Convention  de  1904. 

VI 

L'iNTENnON  DES  PARTIES  EN  SIGNANT  LA  CONVENTION  DE   1904 

I.  Le  trait6  de  Lisbonne  du  lo  juin  1893  avait  eu  pour  but  de 
chercher  ^  6tablir  une  d6marcation  plus  claire  et  plus  exacte  des 
possessions  respectives  dans  I'tle  de  Timor  et  de  faire  disparattre 
les  „  enclaves  actuellement  existantes''  (art.  i*).  Les  „  enclaves" 
figurant  sous  ce  nom  au  traitd  ant6rieur  sign6  ^  Lisbonne  le  20  avril 
1859,  6taient  celles  de  Maucatar  (art.  2,  premier  alinea)  et  d'Oi 
Koussi  (art.  2,  second  alin6a,  et  art.  3,  premier  alin6a). 

Lorsqu'en  juin  1902,  les  D616gu6s  des  deux  Gouvemements  se 
r6unirent  ^  La  Haye  pour  chercher  ^  concilier  les  propositions 
divergentes  des  conmiissaires  dfilimitateurs  envoy6s  sur  les  lieux 
en  1 898-1899,  les  del6gu6s  furent  imm6diatement  d'accord  pour 
attribuer  au  Portugal  Tenclave  n6erlandaise  de  Maucatar  au  centre 
de  rile  de  Timor,  et  aux  Pays-Bas  Tenclave  portugaise  de  Noimuti, 
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parties  was,  rather  than  content  himself  with  the  literal  sense  of  the 
terms.  When  a  clause  is  susceptible  of  two  meanings,  it  should  be 
interpreted  according  to  that  which  gives  it  some  effect,  rather 
than  in  that  meaning  which  produces  no  effect."  German  Ciinl 
Code  of  1896,  art.  133:  "To  interpret  a  declaration  of  will,  it  is 
necessary  to  seek  the  actual  will  and  not  to  be  held  to  the  literal  mean- 
ing of  the  expression  ("Bei  der  Auslegung  einer  Willenserklanmg 
ist  der  wirkliche  Wille  zu  erforschen  und  nicht  an  dem  buchsta- 
blichen  Sinne  des  Ausdrucks  %u  haften,'^)  Portuguese  CivU  Code  of 
1862,  art.  684.  Swiss  Code  of  Obligations  of  igii,  art.  18:  "To' 
estimate  the  character  and  clauses  of  a  contract,  there  is  occasion 
to  look  for  the  actucU  common  intention  of  the  parties,  without  dwelling 
on  inexact  expressions  or  names  of  which  use  might  have  been  made, 
either  erroneously,  or  to  disguise  the  true  nature  of  the  Convention." 

It  is  useless  to  insist  on  the  entire  accord  of  private  law  and  the 
law  of  nations  on  this  point. 

It  now  remains  only  to  apply  these  rules  to  the  circumstances 
of  the  case  and  to  seek  to  find  what  was  the  actual  and  mutual  in- 
tention of  the  Netherlands  and  Portugal  at  the  time  of  the  nego- 
tiations of  1902  which  ended  in  the  Convention  of  1904. 

VI 

The  Intention  of  the  Pasties  in  Signing  the  Convention  of  1904 

I.  The  treaty  of  Lisbon  of  Jime  10,  1893,  ^^^  ^^^  ^^  object 
to  seek  to  establish  a  clearer  and  more  exact  delimitation  of  the 
respective  possessions  in  the  island  of  Timor,  and  to  cause  "the 
enclaves  now  existing"  to  disappear  (art.  i).  The  "enclaves" 
appearing  imder  this  name  in  the  previous  treaty  signed  at  Lisbon 
April  20,  1859,  were  those  of  Maucatar  (art.  2,  paragraph  i)  and 
of  Oi  Koussi  (art.  2,  second  paragraph,  and  art.  3,  first  paragraph). 

When  in  Jime,  1 902,  the  delegates  of  both  Governments  met  at 
The  Hague  to  seek  to  reconcile  the  differing  propositions  of  the 
boundary  commissioners  sent  to  those  places  in  1898-1899,  the  dele- 
gates immediately  agreed  to  grant  Portugal  the  Dutch  enclave  of 
Maucatar  in  the  center  of  the  island  of  Timor,  and  to  the  Nether- 
lands the  Portuguese  enclave  of  Noimuti  to  the  south  of  the  "king- 
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au  sud  du  „royaume"  d'Ambeno.  A  la  seance  du  26  juin,  les 
Portugais  demandfirent,  au  milieu  de  Tile,  toute  la  partie  du  terri- 
toire  de  Fialarang  situ6e  k  Test  de  la  rivifire  Mota  Bankama  (voir 
la  carte  annexe  11)^;  ils  soutinrent  en  outre  que  le  royaume 
d'Ambeno  confinant  k  la  mer  ne  pouvait  pas  plus  fitre  consid6r6 
comme  une  enclave  que  la  Belgique,  le  Portugal  ou  les  Pays-Bas 
et  qu'il  ne  pouvait  done  6tre  question  de  Tattribuer  k  la  N6erlande ; 
ils  revendiquSrent  aussi  pour  I'Ambeno  tout  le  Hinterland  de  la 
cdte  comprise  au  nord  entre  les  embouchures  de  la  N06I  Meto  et  de 
la  N06I  Boll  Bass.  Ce  Hinterland  devait  s'fetendre  au  sud  jusqu'i 
la  rivifere  N06I  Bilomi  et  suivre  cette  rivifere  de  Touest  k  Test  entre 
le  point  auquel  les  commissaires  ddlimitateurs  s*6taient,  k  Touest, 
arrfitds  en  1899  et,  k  Test,  un  lieu  d6nomm6  Nimkalai  sur  la  carte 
dessin6e  alors  en  commun  par  les  commissaires  d61imitateurs  des 
deux  Pays.  —  Les  limites  de  ce  territoire  contests  ayant  6t6  des- 
signees  par  les  quatre  lettres  A  B  C  D  sur  une  carte  (voir  annexe 
II)  pr6sent6e  par  les  D61egu6s  n6erlandais  k  la  Conference  de  1902 
la  discussion  s'engagea  sur  la  ligne  ocddentale  AC  pr6conis6e  par 
les  Pays-Bas,  et  la  ligne  orientale  BD  r6clam6e  par  le  Portugal. 

Sur  la  carte  ci-annex6e  sous  N**  IV,*  on  a  reproduit  les  pretentions 
respectives,  telles  qu'elles  r6sultent  de  la  carte  sign6e  en  commun 
par  tous  les  commissaires  dfelimitateurs,  k  Koepang,  le  16  Kvrier 
1899. 

Les  d616gu6s  nderlandais  ddclarftrent  k  la  Conference  du  26  juin 
1902  que  les  chefs  du  territoire  de  Fialarang,  au  milieu  de  Tile  de 
Timor,  se  refusaient  absolument  k  passer  sous  la  souverainet6  du 
Portugal,  en  sorte  qu'il  n'dtait  pas  ou  n'dtait  plus  possible  de 
supprimer  cette  pointe  que  le  territoire  nfeerlandais  fait  dans  cette 
region  en  territoire  portugais  (Voir  carte  11).^ 

Le  premier  d616gu6  portugais  rdpliqua  qu'il  ne  fallait  pas  trop  se 
„  laisser  guider  par  des  preoccupations  d*humanit6  envers  les  peu- 
„  pies  de  rile  de  Timor ;  pour  des  cas  peu  graves,'ces  tribus  quittent 
„  leur  sol  natal  pour  s'dtablir  allleurs,  et  ils  ont  plusieurs  fois  quitt6 
„  le  territoire  nderlandais  pour  s*6tablir  dans  le  territoire  portugais 
„  et  inversement."    Finalement,  le  D616gu6  portugais  renonja  au 

^Annexe  A.  > Annexe  B. 
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dom"  of  Ambeno.  In  the  session  of  June  26  the  Portuguese  de- 
manded, in  the  middle  of  the  island,  all  the  part  of  the  territory  of 
Fialarung,  situated  east  of  the  river  Mota  Bankarna  (see  map, 
annex  11) ;  ^  they  maintained  further  that  the  kingdom  of  Ambeno 
being  bounded  by  the  sea,  could  no  more  be  considered  as  an  en- 
clave than  Belgium,  Portugal,  or  the  Netherlands,  and  that  there 
could  not  then  be  a  question  of  granting  it  to  the  Netherlands; 
they  also  claimed  for  Ambeno  all  the  Hinterland  of  the  coast 
extending  to  the  north  between  the  mouths  of  the  N06I  Meto  and  of 
the  N06I  Boll  Bass.  This  Hinterland  was  to  extend  southerly 
as  far  as  the  river  N06I  Bilomi  and  to  follow  that  river  from  west 
to  east  between  the  point  at  which  the  boundary  commissioners 
stopped,  on  the  west,  in  1899  and,  in  the  east,  a  place  called  Nunkalai 
on  the  map  at  that  time  drawn  up  in  common  by  the  boundary 
commissioners  of  the  two  coimtries.  —  The  limits  of  the  disputed 
territory  having  been  designated  by  the  four  letters  A  B  C  D  on 
a  map  (see  annex  H)  presented  by  the  Dutch  delegates  to  the 
Conference  of  1902,  the  discussion  arose  upon  the  western  line  AC, 
upheld  by  the  Netherlands,  and  the  eastern  line  BD  claimed  by 
Portugal. 

On  the  map  annexed  here  under  Number  IV*  there  has  been  re- 
produced the  respective  claims,  as  they  result  from  the  map  signed 
in  common  by  all  the  boundary  commissioners  at  Koepang,  Febru- 
ary 16,  1899. 

The  Dutch  delegates  declared  at  the  Conference  of  June  26,  1902, 
that  the  chieftains  of  the  territory  of  Fialarang,  in  the  middle  of 
the  island  of  Timor,  refused  absolutely  to  pass  under  the  sovereignty 
of  Portugal,  so  that  it  was  not,  or  no  longer  was,  possible  to  detach 
that  projection  which  the  Dutch  territory  makes  into  Portuguese 
territory  in  that  region  (see  map  11).^ 

The  first  Portuguese  delegate  replied  that  it  was  not  ovemeed- 
ful  "to  allow  oneself  to  be  guided  by  humanitarian  motives  toward 
the  people  of  the  island  of  Timor ;  for  on  account  of  causes  of  little 
importance  these  tribes  leave  their  native  soil  to  set  up  elsewhere, 
and  several  times  they  have  left  Dutch  territory  to  establish  them- 
selves in  Portuguese  territory,  and  vice  versa."   Finally  the  Portu- 

1  Annexe  A.  >  Annexe  B. 
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territoire  des  Fialarangs  au  milieu  de  I'ile  de  Timor,  mais  demanda 
que  la  fronti^re  orientale  de  I'Oikoussi  itit  fix6e  „  selon  la  proposi- 
„  tion  des  commissaires  n6erlandais  de  1889."  (Voir  cette  propo- 
sition dans  le  procds-verbal  de  la  s6ance  tenue  k  Koepang  le  8 
fevrier  1899  dans  le  premier  M6moire  portugais,  p.  24.) 

Le  lendemain  27  juin,  le  premier  D616gu6  n6erlandais  accepta  la 
proposition  portugaise,  mais,  pour  Sviter  tout  malentendu,  r6clama 
pour  son  Gouvemement  „  la  certitude  dbsolue  que  la  limite  orientale 
„  d'Okussi  reprisenUe  par  la  ligne  A  C  sera  d6marquee  autant 
„  que  possible  sur  le  terrain  mfeme." 

II  y  avait,  en  effet,  malentendu,  car  le  premier  d616gu6  portugais 
r6pondit  que  sa  proposition  de  la  veille  „  ne  disait  pas  que  la  fron- 
„  tiftre  i  Test  d'Oikussi  sera  form6e  par  la  ligne  A  C,  mais  au  con- 
„  traire  par  la  ligne  propos6e  par  la  commission  mixte  de  1899  et 
„  indiqu6e  par  les  lettres  A  B." 

Le  premier  d616gu£  n6erlandais  r6pliqua  aussitdt  que,  „  si  la  ligne 
„  AC  n'est  pas  accept6e  comme  frontifire  k  Test  d'Oikoussi  (et  si 
„  les  demandes  n6erlandaises  pour  la  fronti^re  au  centre  de  Timor 
„  ne  sont  pas  agr66es)  ...  les  d616gu6s  n6erlandais  retirent  leur 
„  consentement  k  la  proposition  portugaise  . . .  Jamais  ils  ne 
„  pourraient  soumettre  k  leur  Gouvemement  im  pro  jet  ne  satis- 
„  faisant  pas  i  ces  conditions."  —  Le  d616gu6  nfeerlandais  termina 
en  declarant  que,  si  un  accord  amiable  sur  ces  bases  n'intervenait 
pas,  les  Pays-Bas  recourraient  k  Tarbitrage  pr6vu  par  la  Convention 
de  1893  sur  la  „  question  des  enclaves,*'  donnant  ainsi  i  entendre 
qu'en  cas  de  refus  de  la  ligne  A  C  pour  la  frontifere  orientale  de 
I'Ambeno,  les  Pays-Bas  souldveraient  la  question  beaucoup  plus 
vaste  de  savoir  si  la  totalite  de  I'Ambeno  n'6tait  pas  ime  enclave 
pouvant  revenir  logiquement  k  la  N6erlande,  puisque  TAmbeno 
avait  6t6  k  plusieurs  reprises  d6sign6  comme  enclave  dans  le  trait6 
de  1859  et  puisqu'un  des  buts  de  la  Convention  de  1893  6tait  la 
„  suppression  des  enclaves." 

A  la  stance  du  28  juin,  les  d616gu6s  portugais  „  ayant  examind 
„  s6rieusement  la  proposition  des  d616gues  n6erlandais,  6mise  dans 
„  la  stance  du  27  juin,  ont  r6solu  d'accepter  cette  proposition,  ainsi 
„  que  les  conditions  poshes  par  eux  (par  les  d616gu6s  n6erlandais) 
„  k  ce  sujet." 
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guese  Delegate  renounced  the  territory  of  the  Fialarangs  in  the 
middle  of  the  island  of  Timor,  but  asked  that  the  western  frontier 
of  Oikoussi  be  fixed  "according  to  the  proposition  of  the  Dutch 
commissioners  of  1899."  (See  this  proposition  in  the  proc6s-ver- 
bal  of  the  session  held  at  Koepang  February  8,  1899,  in  the  first 
Portuguese  Case,  p.  24.) 

The  next  day,  June  27,  the  first  Dutch  delegate  accepted  the 
Portuguese  proposition,  but,  to  avoid  all  misimderstanding,  claimed 
for  his  Government  ^'absolute  assurance  that  the  eastern  limit  of 
Oikussi  represented  by  the  line  A  C  shall  be  laid  out  so  far  as 
possible  on  the  groimd  itself." 

There  was,  in  fact,  misunderstanding,  for  the  first  Portuguese 
delegate  replied  that  his  proposition  of  the  day  before  "did  not 
say  that  the  frontier  east  of  Oikussi  would  be  formed  by  the  line 
A  C,  but  on  the  contrary  by  the  line  proposed  by  the  mixed  com- 
mission of  1899  and  indicated  by  the  letters  A  B." 

The  first  Dutch  delegate  replied  inunediately  that  "if  the  line 
A  C  is  not  accepted  as  the  frontier  on  the  east  of  Oikussi  (and  if 
the  Dutch  demands  for  the  frontier  in  the  center  of  Timor  are  not 
agreed  upon)  .  .  .  the  Dutch  delegates  withdraw  their  consent 
to  the  Portuguese  proposition.  .  .  .  They  would  never  be  able 
to  submit  to  their  Government  a  plan  not  satisfying  these  condi- 
tions." —  The  Dutch  delegate  ended  by  declaring  that  if  a  friendly 
agreement  on  this  basis  could  not  be  reached,  the  Netherlands  would 
have  recourse  to  the  arbitration  provided  for  by  the  Convention 
of  1893  ^^  ^^^  "  enclave  question,"  giving  thus  the  impression  that 
in  case  of  rejection  of  the  line  A  C  for  the  eastern  frontier  of  Ambeno 
the  Netherlands  would  raise  the  much  broader  question  as  to 
whether  the  whole  of  Ambeno  was  not  an  enclave  that  logically 
might  revert  to  the  Netherlands,  since  Ambeno  had  been  desig- 
nated several  times  in  the  treaty  of  1859  as  an  enclave,  and  since 
one  of  the  objects  of  the  Convention  of  1893  was  the  "  suppression 
of  enclaves." 

At  the  session  of  June  28,  the  Portuguese  delegates  "having 
seriously  examined  the  proposition  of  the  Dutch  delegates,  stated 
in  the  session  of  June  27,  resolved  to  accept  that  proposition  as  well 
as  the  conditions  advanced  by  them  (by  the  Dutch  delegates)  on 
that  subject." 
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II  importait  de  reproduire  avec  d6tails  cette  discussion,  parce 
qu'elle  jette  un  jour  d6cisif  sur  la  rdelle  et  commune  intention  des 
Parties.  —  Le  Portugal  s'est  d6clar6  satisfait  de  la  situation  qui 
lui  6tait  offerte.  Au  milieu  de  Tile  de  Timor,  il  gagnait  la  grande 
enclave  de  Maukatar ;  s'il  n*y  gagnait  pas  le  pays  des  Fialarangs, 
il  conservait  dans  Touest  de  Tile  de  Timor  TOikussi  Ambeno  et 
6vitait  d'avoir  k  discuter  devant  des  arbitres  la  question  d61icate 
de  savoir  si  ce  royaume  6tait  ou  non  une  „  enclave"  susceptible 
d'etre  attribute  en  entier  aux  Pays-Bas ;  le  Portugal  a  pr6f6r6  dans 
ces  circonstances  renoncer  k  la  partie  orientale  contest6e  de  TOikussi 
Ambeno  plutdt  que  de  risquer  d'y  perdre  advantage  ou  mfime  d'y 
perdre  tout ;  il  a  trouv6,  en  im  mot,  dans  I'ensemble  de  la  n6gocia- 
tion,  des  compensations  jug6es  par  lui  suiBGisantes  k  I'abandon  de 
la  ligne  B  D  et  de  la  ligne  intermfidiaire  A  B  qu'il  r6clamait.  —  II 
a  finalement  accepts. la  ligne  AC  r6clam6e  sine  qua  non  par  les 
Pays-Bas. 

II  est  done  certain  que  cette  ligne  A  C  doit,  dans  Tintention  des 
Parties,  fitre  consid6r6e  comme  une  concession  faite  par  le  Portugal 
aux  Pays-Bas  et  ce  fait  a  6t6  proclam6  par  les  D616gufe  portugais 
eux-m6mes  dans  le  M6moire  qu'ils  ont  remis  k  la  s6ance  du  26  juin 
1902,  au  cours  des  Conferences  de  La  Haye,  en  ces  termes :  „  ces 
„  territoires  repr6sentent  une  riduclion  considerable  des  frontieres 
„  du  royaume  d'Ocussi-Ambenou." 

2.  Qu'est-ce  que  la  ligne  AC? 

a)  Et  d'abord  oil  est  le  point  C  ?  A  Tembouchure  de  la  rividre 
N06I  Meto  dans  la  mer  de  Timor  au  nord  de  I'ile.  Aucune  contes- 
tation n'existe  k  ce  sujet,  et  la  Convention  de  1904,  article  3,  chiffre 
10,  stipule  express6ment  que  la  frontiftre  suit  le  thalweg  de  la  Nodi 
Meto  de  sa  source  k  son  embouchure.  —  Entre  1899  et  1902-1904, 
le  Portugal  pretendait  au  contraire  k  tout  le  territoire  k  Test  de  la 
No^  Meto  jusqu'i  la  riviSre  NoSl  Boll  Bass ;  Tembouchure  de  la 
No^  Boll  Bass  6tait  le  point  B,  terminus  nord  de  la  ligne  AB 
revendiqu6e  par  le  Portugal  (Proposition  portugaise,  s6ance  du  21 
f6vrier  1899,  2*  M6moire  n6erlandais  annexe  II,  Proces-verbaux 
des  Conferences  de  La  Haye  1902,  page  10,  et  cartes  ci-annex6es 
I  et  II)  .1 

1  Annexe  A. 
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It  is  important  to  reproduce  this  discussion  in  detail,  since  it 
throws  a  decisive  light  on  the  real  and  mutual  intention  of  the 
Parties.  Portugal  declared  herself  satisfied  with  the  condition 
which  was  olBfered  to  her.  In  the  middle  of  the  island  of  Timor 
she  gained  the  large  enclave  of  Maukatar ;  if  she  did  not  gain  there 
the  country  of  the  Fialarangs,  she  retained  Oikussi  Ambeno  in  the 
west  of  the  island  of  Timor,  and  avoided  having  to  discuss  before 
arbitrators  the  delicate  question  as  to  whether  this  realm  was  or 
was  not  an  "enclave"  susceptible  of  being  granted  in  its  entirety 
to  the  Netherlands;  Portugal  had  preferred  under  these  circum- 
stances to  give  up  the  disputed  eastern  part  of  Oikussi  Ambeno 
rather  than  to  risk  losing  more  of  it  or  even  all.  She  had  found, 
in  a  word,  throughout  the  negotiations,  compensations  deemed 
suj£cient  by  her  for  abandoning  line  BD  and  the  intermediate 
line  A  B  that  she  claimed.  —  She  finally  accepted  the  line  A  C 
claimed  by  the  Netherlands  sine  qua  nan. 

It  is  then  certain  that  this  line  A  C  should  in  the  intention  of 
the  Parties,  be  considered  as  a  concession  made  by  Portugal  to  the 
Netherlands,  and  that  fact  was  stated  by  the  Portuguese  delegates 
themselves,  in  the  Case  which  they  presented  at  the  session  of 
June  26,  1902,  during  the  Conferences  at  The  Hague,  in  these 
terms :  "  these  territories  represent  a  considerable  reduction  of  the 
frontiers  of  the  kingdom  of  Ocussi-Ambenou." 

2.  What  is  the  line  AC? 

a)  And  first  where  is  the  point  C  ?  At  the  mouth  of  the  river 
NoSl  Meto  on  the  Sea  of  Timor  in  the  northern  part  of  the  island. 
No  dispute  exists  on  this  subject,  and  the  Convention  of  1904, 
article  3,  number  10,  expressly  stipulates  that  the  frontier  follows 
the  thalweg  of  the  N06I  Meto  from  its  source  to  its  mouth.  —  Be- 
tween 1899  and  1902-1904  Portugal  on  the  contrary  claimed  all 
that  territory  east  of  the  N06I  Meto  as  far  as  the  river  NoSl  Boll 
Bass;  the  mouth  of  the  No^l  Boll  Bass  was  point  B,  northern 
end  of  the  line  A  B  claimed  by  Portugal  (Portuguese  proposition, 
session  of  February  21,  1899,  2d  Dutch  Case,  annex  II,  Proc6s- 
verbaux  of  the  Hague  Conferences,  1902,  page  10,  and  maps  here 
annexed  I  and  11).^ 

*  Annexe  A. 
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Si  remplacement  du  point  C  n'est  pas  contest^,  il  est  cependant 
utile  de  constater  que  Tadoption  en  1904,  comme  ligne  de  ddmarca- 
tion,  du  cours  de  la  N06I  Meto  plut6t  que  du  cours  de  la  N06I 
Boll  Bass  prouve  I'intention  g&i6rale  de  ramener  la  frontifire  vers 
Touest. 

b)  L'emplacement  de  la  source  de  la  N06I  Meto  a  6t6  d6termin6 
et  une  borne  y  a  H6  plant6e  d'un  commun  accord  (procfes-verbal  du 
14  juin  1909,  I*  M6moire  portugais,  page  26).  Toute  cette  partie 
du  trac6  est  ainsi  dfefinitivement  r6gl6e.     (Voir  carte  annexe  VI.)^ 

c)  OH  est  maintenant,  k  Tautre  extr6mit6  de  la  ligne,  le  point  A 
convenu  i  la  Conference  de  1902?  Les  Pays-Bas  sputiennent  que 
ce  point  A  se  trouve  li  oil  se  termina  la  reconnaissance  de  1899  et 
oil  les  commissaires  durent  arr^ter  leurs  travaux  k  cause  d'hostilite 
entre  les  tribus  indigenes,  c'est-i-dire  au  point  oil  les  commissaires 
aprfis  avoir  suivi  la  Nono  Balena,  la  Nono  Nive  et  la  N06I  Bilomi, 
ont  atteint  le  confluent  de  cette  dernifere  riviere  avec  une  autre 
venant  du  nord  et  k  laquelle  avait  €t€  attribu6  d'un  commun 
accord  le  nom  d'Ofi  Sunan. 

Toute  la  ligne  de  demarcation  dans  cette  partie  ocddentale  et 
inffirieure  du  bassin  de  la  Bilomi  a  €t€  sanctionnfie  et  dfifinitivement 
admise  comme  frontifere  par  le  trait6  de  1904,  article  3,  chiffre  9. 
Lors  de  la  reconnaissance  postdrieure  du  17  juin  1909,  il  est  constate 
au  procfes-verbal  que  ce  point  n'est  past  douteux :  „  On  decide 
„  unanimement  que  de  ce  point,  c^est-d-dire  le  point  oH  la  commission 
„  de  i88g  a  termini  son  tr avail,  Tarpentage  sera  poursuivi."  (i* 
M6moire  nderlandais,  annexe  III,  page  4,  i*  Mdmoire  portugais, 
page  27.)  La  divergence  se  produit  seulement  sur  ce  qu'il  y  a  lieu 
de  faire  d  partir  de  ce  point,  soit  vers  le  nord  (demande  n6erlandaise) 
soit  dans  la  direction  de  Test  (demande  portugaise).  Or  ce  point, 
celui  auquel  les  travaux  avaient  et6  suspendus  en  1899,  celui  k 
partir  duquel  des  divergences  s'6taient  produites  entre  1899  et  1902, 
a  6t6  marqu6  sur  la  carte  officielle  signde  contradictoirement  par 
les  commissaires  d61imitateurs  des  deux  Pays  le  16  fevrier  1899; 
c'est  ce  mfime  point  qui  a  6te  envisage  lorsqu'i  la  Conference  de 
La  Haye  de  1902,  les  d616gu6s  des  deux  Etats  ont  solutionn6  le 
difffirend  en  se  prononjant  pour  une  frontiSre  se  dirigeant  vers  le 

*  Annexe  C. 
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If  the  location  of  point  C  is  not  disputed,  it  is  nevertheless  useful 
to  state  that  the  adoption  in  1904  as  a  boundary  line,  of  the  course 
of  the  Noel  Meto  rather  than  the  course  of  the  NoSl  Boll  Bass, 
proves  the  general  intention  of  restoring  the  frontier  toward  the 
west. 

b)  The  location  of  the  source  of  the  N06I  Meto  was  determined 
and  a  bound  set  there  by  common  agreement  (proc6s- verbal  of  June 
14,  1909,  first  Portuguese  Case,  page  26).  All  that  part  of  the  sur- 
vey is  thus  definitely  settled  (see  map  annex  VI)  .^ 

c)  Where  now,  at  the  other  end  of  the  line,  is  point  A  acknowl- 
edged in  the  Conference  of  1902?  The  Netherlands  maintain 
this  point  A  is  where  the  survey  of  1899  ended  and  where  the  com- 
missioners had  to  cease  their  work  because  of  hostilities  between 
the  native  tribes,  that  is  to  say  at  the  point  where  the  commissioners, 
after  having  followed  the  Nono  Balena,  the  Nono  Nive  and  the 
Noil  Bilomi,  had  reached  the  confluence  of  this  last  river  with  an- 
other coming  from  the  north  and  to  which  had  been  assigned  by 
common  accord  the  name  of  Oh  Sunan. 

All  the  boimdary  line  in  this  western  and  lower  part  of  the  basin 
of  the  Bilomi  was  confirmed  and  definitely  admitted  as  frontier 
by  the  treaty  of  1904,  article  3,  number  9.  At  the  time  of  the  later 
examination  of  June  17,  1909,  it  is  stated  in  the  procfes- verbal 
that  this  point  is  not  doubtful:  "It  is  decided  unanimously  that 
from  this  point,  that  is  to  say,  the  point  where  the  commission  of  iSqq 
stopped  its  work,  the  survey  shall  be  followed."  (First  Dutch  Case, 
annex  III,  page  4,  first  Portuguese  Case,  page  27.)  The  disagree- 
ment arises  only  upon  what  is  to  be  done  starting  from  this  point, 
whether  toward  the  north  (Dutch  claim)  or  in  the  easterly  direc- 
tion (Portuguese  claim).  Now  this  point,  at  which  the  work  was 
suspended  in  1899,  starting  from  which  the  diflFerences  arose  be- 
tween 1899  and  1902,  was  marked  on  the  official  signed  map  in  a 
different  manner  by  the  boundary  conmiissioners  of  the  two  nations 
February  16,  1899.  It  is  this  very  point  which  was  considered 
when,  in  the  Conference  at  The  Hague  of  1902,  the  delegates  of  the 
two  States  settled  the  dispute  by  pronouncing  in  favor  of  a  fron- 
tier extending  toward  the  north  and  designated  by  the  name  of 

^  Annexe  C. 
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nord  et  d6sign6e  sous  le  nom  de  ligne  AC.  En  plajant  cette  carte 
du  i6  f6vrier  1899  (annexe  IV  ci-jointe)  sous  la  carte  annexee  k  la 
Convention  de  1904  (annexe  III  ci-jointe),  on  constate  qu'il  y  a 
concordance  absolue  entre  elles  quant  k  Templacement  du  point 
dont  il  s'agit.^ 

Le  Gouvemement  portugais  ne  conteste  d'ailleurs  pas  tihs  vive- 
ment  Templacement  du  point  A,  car  dans  son  premier  Memoire  il 
s'exprime  comme  suit,  page  10 :  „  On  ne  pr6tend  pas  nier  que  la 
„  ligne  ne  part  du  point  A,  auquel  se  rapportent  les  procds-verbaux 
„  des  n6gociations,  vers  le  point  C.  Ce  qu'on  discute,  ce  sont  ses 
„  inflexions  subordonn6es . . . "  et  plus  loin,  page  15  :  „  On  ne  conteste 
„  pas  que  la  frontifire  dont  il  s'agit  ne  parte  du  point  oil  les  arpen- 
„  teurs  ont  6t6  emp6ch6s  d'aller  plus  loin ;  ce  qu'on  nie,  c'est 
„  qu'on  ait  eu  I'intention  de  la  dinger  de  Id  directement  vers  le 
nord." 

De  ce  qui  pr6c6de,  il  r6sulte  pour  Tarbitre  la  certitude  que  trois 
points  de  la  ligne  A  C  sont  diiment  6tablis,  incontestables  et  m£me 
incontest6s :  le  point  C  au  nord,  la  source  de  la  NoSl  Meto  au  milieu 
et  le  point  A  au  sud,  k  I'endroit  oH  les  travaux  de  delimitation  ont 
it€  suspendus  en  1899.  Ces  trois  points  correspondent  certaine- 
ment  k  Tintention  des  Parties  lorsqu'elles  ont  n6goci6  le  projet 
de  convention  de  1902  et  Tont  transform6  en  convention  en  1904. 
Admettre  une  autre  solution  quant  k  Templacement  du  point  A 
serait  d'ailleurs  remettre  en  question  la  frontiSre  convenue  pour 
le  cours  inf6rieur  de  la  NoSl  Bilomi  par  le  chiffre  9  de  Tarticle  3  du 
traits  de  1904 ;  or  ce  chiffre  9  n'est  pas  contest6  et  n'est  pas  en  cause. 

3.  II  reste  k  examiner  maintenant  la  partie  de  la  ligne  A  C  com- 
prise entre  le  point  A  au  sud  et  la  source  de  la  Noel  Meto  au  milieu 
de  cette  ligne  AC. 

Ici  encore  et  toujours,  il  faut  rechercher  Tintention  r6elle  et 
concordante  des  Parties  au  moment  oH  elles  ont  contracts : 

En  1902,  deux  propositions  6taient  en  pr6sence :  Celle  du  Portu- 
gal avait  6te  formulae  comme  suit  dans  le  procds- verbal  de  la  seance 
des  commissaires  dSlimitateurs  tenue  k  Kcepang  le  21  f6vrier  1899 
(annexe  II  au  2"*  M6moire  neerlandais) :  „  De  ce  dernier  point 
„  (le  point  A),  le  long  de  la  Nofel  Bilomi  jusqu'i  Nunkalai,  de  \k 
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line  AC.  In  placing  this  map  of  February  16,  1899  (annex  IV 
appended  here)  under  the  map  annexed  to  the  Convention  of  1904 
(annex  III,  appended  here),  it  is  established  that  there  is  absolute 
agreement  between  them  as  to  the  location  of  the  point  in  question.^ 

The  Portuguese  Government,  moreover,  does  not  contest  very 
strongly  the  location  of  point  A,  for  in  its  first  case  it  expresses 
itself  as  follows,  page  10 :  "There  is  no  pretension  to  deny  that  the 
line  runs  from  point  A,  to  which  the  procfes-verbaux  of  the  negotia- 
tions refer,  toward  the  point  C.  What  is  debated  is  the  subordinate 
variations  ..."  and  farther  on  page  15 :  "There  is  no  denial  that 
the  frontier  in  question  starts  from  the  point  where  the  surveyors 
were  prevented  from  going  farther ;  what  is  denied  is  that  they  had 
the  intention  of  running  it  north  from  thereJ^ 

From  what  precedes,  there  results  for  the  arbitrator  certainty 
that  three  points  of  the  line  A  C  are  duly  established,  incontestable, 
and  not  even  contested :  point  C  in  the  north,  the  source  of  the 
Nodi  Meto  in  the  middle,  and  point  A  in  the  south,  at  the  place 
where  the  boimdary  work  was  suspended  in  1899.  These  three 
points  certainly  correspond  to  the  intention  of  the  Parties  when 
they  negotiated  the  project  of  the  convention  of  1902  and  trans- 
formed it  into  a  convention  in  1904.  To  admit  any  other  solution 
as  to  the  location  of  point  A,  moreover,  would  again  place  in  ques- 
tion the  frontier  agreed  upon  for  the  lower  course  of  the  NoM 
Bilomi  by  number  9  of  article  3  of  the  treaty  of  1904 ;  now,  number 
9  is  not  contested  and  is  not  in  litigation. 

3.  It  now  remains  to  examine  the  part  of  line  A  C  comprised 
between  point  A  in  the  south  and  the  source  of  the  Nodi  Meto  in 
the  middle  of  line  A  C. 

Here  again,  and  always,  it  is  necessary  to  find  out  the  real  and 
harmonious  intention  of  the  Parties  at  the  time  when  they  bound 
themselves : 

In  1902  two  propositions  were  opposed :  That  of  Portugal  had 
been  formulated  as  follows  in  the  procds-verbal  of  the  session  of 
the  boundary  commissioners  held  at  Kcepang  February  21,  1899 
(annex  II  in  the  second  Dutch  Case)  :  "From  this  last  point  (point 
A) ,  along  the  Nodi  Bilomi  as  far  as  Nunkalai,  from  there  crossing 
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,,  traversant  Tasona,  Kin  Napua,  Humusu,  jusqu'i  la  source  de  la 
„  Nofil  Boll.  Bass ;  puis  le  long  de  cette  rividre  jusqu'4  Tembou- 
„  chure."  Aux  Conf6rences  de  La  Haye  de  1902,  ce  trac6  (D  B)  hit 
abandonn6  d&s  la  stance  du  26  juin  par  la  D616gation  portugaise 
et  remplac6  par  la  demande  d'un  trac6  interm6diaire  et  diagonal 
A  B  qui  prenait  pour  frontifere  au  nord-est  le  cours  de  la  Noel  Boll 
Bass  au  lieu  de  la  N06I  Meto  (voir  la  carte  d-jointe  11).^  Le  28 
juin,  la  d61£gation  portugaise  abandonnait  cette  ligne  de  retraite 
A  B,  reculait  vers  Touest  de  la  N06I  Boll  Bass  k  la  Nofel  Meto  (voir 
carte  ci-jointe  II),  et  acceptait  la  ligne  A  C  r6clam6e  par  les  Pays- 
Bas.  Cette  ligne  A  C  6tait  aussit6t  tracee  sur  une  carte  qiu  a 
€t6  annex6e  offidellement  au  trait6  de  1904  (voir  carte  annexe 

m).* 

Sur  cette  carte,  la  frontifire,  partant  du  point  A  auquel  aboutis- 
sait  la  f rontidre  incontest6e  du  cours  inf6rieur  de  la  N06I  Bilomi, 
remonte  dans  la  direction  du  nord  le  cours  d'un  petit  affluent 
appel6  d'un  commun  accord  Oh  Sunan,  puis  continue  vers  le  nord 
jusqu'i  I'emplacement,  alors  inconnu,  de  la  source  de  la  NoSl  Meto. 
Ce  trac6  de  la  carte  6tait  d6fini  et  coniment6  comme  suit  dans  le 
trait6,  art.  3,  chiffre  10:  „  4  partir  de  ce  point  (A),  la  limite  suit 
„  le  thalweg  de  VOh  Sunan,  traverse  autant  que  possible  Nipani 
„  et  Kelali  (Keli),  gauge  la  source  de  la  Nodi  Meto  et  suit  le  thalweg 
„  de  cette  rivifere  jusqu'i  son  embouchure."  Or  ce  texte,  devenu 
d6finitif  dans  le  trait6  de  1904,  est  la  reproduction  mot  d  mot  du  texU 
proposS  par  les  commissaires  nierUmdais  k  cette  m6me  stance  de 
Koepang,  21  f6vrier  1899,  en  opposition  aux  pretentions  portugaise 
d'alors.  La  simple  mise  en  regard  de  ces  deux  cartes  et  le  fait  qu'en 
1 902-1 904,  la  proposition  portugaise  a  6t6  totalement  6cart6e  et  la 
proposition  n6erlandaise  ins6r6e  mot  k  mot,  suffit  k  6tablir  avec 
Evidence  I'intention  des  Parties  contractantes :  lorsqu'elles  ont 
n6god6  et  sign6  I'accord  de  1904,  elles  ont  adopts  le  trac6  n6erlan- 
dais  et  6cart6  le  trac6  d6sir6  par  le  Portugal  sur  cette  partie  des 
frontieres  des  deux  Etats  dans  I'tle  de  Timor.  Les  deux  parties 
ont  done  eu,  dans  la  pens6e  de  I'arbitre,  la  volonti  rSelle  et  concordatUe 
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Tasona,  Kin  Napua,  Humusu,  as  far  as  the  source  of  the  NoM  Boll 
Bass ;  then  along  that  river  as  far  as  its  mouth."  At  the  Confer- 
ences of  The  Hague  of  1902,  this  survey  (D  B)  was  abandoned 
from  the  session  of  June  26  by  the  Portuguese  Delegation  and  re- 
placed by  the  demand  for  an  intermediate  and  diagonal  survey 
A  B,  which  would  have  as  a  frontier  in  the  northwest  the  course  of 
the  N06I  Boll  Bass  instead  of  the  NoM  Meto  (see  map  II  here 
appended).^  On  the  28th  of  Jxme  the  Portuguese  Delegation 
abandoned  this  line  of  retreat  A  B,  moved  back  westerly  from  the 
N06I  Boll  Bass  to  the  Nodi  Meto,  and  accepted  line  A  C  claimed  by 
the  Netherlands.  This  line  A  C  was  immediately  drawn  on  a  map 
which  was  officially  annexed  to  the  treaty  of  1904  (see  map  annex 
III).* 

On  this  map,  the  frontier,  starting  from  point  A  where  the  imdis- 
puted  frontier  of  the  lower  course  of  the  Noel  Bilomi  ends,  ascends 
in  a  northerly  direction  the  course  of  a  small  affluent  called,  by  com- 
mon agreement,  Oh  Sunan,  then  continues  northerly  as  far  as  the 
location,  then  not  known,  of  the  source  of  the  N06I  Meto.  This 
survey  on  the  map  was  defined  and  explained  as  follows  in  the 
treaty,  art.  3,  number  10 :  *' starting  from  this  point  (A)  the  boun- 
dary follows  the  thalweg  of  the  Oh  Siman,  crosses  as  far  as  possible 
Nipani  and  Kelali  (Keli),  reaches  the  source  of  the  Noel  Meto 
and  follows  the  thalweg  of  that  river  as  far  as  its  mouth."  Now 
this  clause,  made  definitive  in  the  treaty  of  1904,  is  the  repetition 
word  for  word  of  the  clause  proposed  by  the  Dutch  commissioners  at 
that  same  session  at  Kcepang,  February  21,  1899,  in  opposition 
to  the  Portuguese  pretensions  at  that  time.  The  simple  taking 
into  consideration  of  these  two  maps  and  the  fact  that  in  1902-1904 
the  Portuguese  proposal  was  totally  disregarded  and  the  Dutch 
proposal  inserted  word  for  word,  suffices  to  establish  with  evidence 
the  intention  of  the  contracting  Parties :  when  they  negotiated  and 
signed  the  agreement  of  1904  they  adopted  the  Dutch  survey  and 
disregarded  the  survey  desired  by  Portugal  on  that  part  of  the 
frontier  of  the  two  states  in  the  island  of  Timor.  The  two  Parties 
had  then,  in  the  opinion  of  the  arbitrator,  a  real  and  harmonious 
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d^ adopter  le  traci  le  plus  occidental^  non  seulement  sur  le  versant  nord 
de  rile  entre  la  No^l  Boll  Bass  et  la  No^l  Meto,  mais  aussi  dans 
le  centre  de  Tile,  entxe  le  cours  de  la  Nofil  Bilonai  et  la  source  de 
la  NoM  Meto. 

II  convient  maintenant  d'entrer  dans  les  details  de  I'examen  de 
ce  trac6  le  plus  occidental : 

4.  Le  Portugal  fait  observer  aujourd'hui  que  le  cours  d'eau 
d6nomm6  Oh  Sunan  sur  les  cartes  officielles  de  1899  et  de  1904  et 
dans  I'art.  3,  chiflfre  9,  du  trait6  de  1904,  n'existe  pas ;  que  ce  cours 
d'eau  porte  en  r6alit6  le  nom  ce  Kabun  chez  les  membres  de  la 
tribu  des  Tumbabas  ou  de  L6os  chez  les  membres  de  la  tribu  des 
Ambenos,  et  que  le  v6ritable  06  Sunan  se  trouve  i  six  ou  sept 
kilometres  plus  k  Test.  II  est  vrai,  ajoute  le  Gouvemement  por- 
tugais,  que  cet  autre  Oh  Sunan  n'est  pas  un  affluent  de  la  riviere 
Bilomi,  qu'il  prend  sa  source  k  une  certaine  distance  de  cette  rivifire, 
sur  le  versant  nord  du  Mont  Klinapua,  mais  cet  autre  Oh  Sunan  et 
le  Mont  Kinapua  sont  revendiques  par  les  Ambenos  (portugais) 
comme  formant  d'andenne  date  la  frontifire  entre  eux  k  Touest  et 
les  Amakonos  n6erlandais  k  Test.  C'est  done  bien,  dans  la  pens6e 
du  Gouvemement  portugais,  k  cet  autre  Oh  Sunan  que  les  deux 
Gouvemements  ont  pens6  lorsqu'ils  ont,  k  Tart.  3,  chiflfre  10,  du 
traitfe  de  1904,  stipul6  que  la  frontiSre  suivrait  le  cours  de  VOh 
Sunan. 

Pour  appr6cier  la  port6e  de  cette  all6gation,  il  y  a  lieu  de  se  rap- 
peler  que,  sur  la  carte  dress6e  par  les  commissaires  d61imitateurs 
des  deux  Pays  le  16  f6vrier  1899  k  Koepang  (carte  annexe  IV),*  la 
frontiSre  demand6e  alors  par  le  Portugal  est  indiqu6e  par  un  poin- 
till6  en  suivant  d  la  montie  le  cours  prisunU  de  la  Noel  BUomi  dans 
la  direction  de  Test  k  partir  du  point  (A)  auquel  les  dits  commis- 
saires avaient  dA  alors  arrfeter  leurs  travaux,  c'est-i-dire  k  partir 
du  confluent  de  la  NoSl  Bilomi  avec  ce  qu'on  appelait  alors  d'un 
commun  accord  VOh  Sunan ;  on  a  eu  soin,  dans  cette  carte  de  1899, 
de  faire  suivre  le  pointill6  des  mots  „  Nofil  Bilomi,"  pour  bien  indi- 
quer  le  d6sir  des  commissaires  portugais  de  continuer  k  suivre,  en 
le  remontant,  le  cours  de  la  rividre. 

D 'autre  part,  lors  de  la  signature  du  trait6  de  1904,  on  a,  au  con- 
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wish  to  adopt  the  most  western  survey,  not  only  on  the  northern  slope 
of  the  island  between  the  NoSl  Boll  Bass  and  the  Nofil  Meto,  but 
also  in  the  center  of  the  island,  between  the  course  of  the  N06I 
Bilomi  and  the  source  of  the  Nofil  Meto. 

It  is  now  fitting  to  enter  into  the  details  of  the  examination  of 
the  most  western  survey: 

4.  Portugal  observes  to-day  that  the  water-course  named  Oh 
Siman  on  the  official  maps  of  1899  and  of  1904,  and  in  art.  3,  number 
9  of  the  treaty  of  1904,  does  not  exist ;  that  this  water-course  really 
bears  the  name  of  Kabim  among  the  members  of  the  tribe  of  the 
Tumbaba,  or  of  Lfios  among  the  members  of  the  tribe  of  Ambeno, 
and  that  the  true  Oe  Sunan  is  six  or  seven  kilometers  farther  to  the 
east.  It  is  true,  the  Portuguese  Government  adds,  that  this  other 
O^  Sunan  is  not  an  affluent  of  the  river  Bilomi,  that  it  takes  its 
source  at  a  certain  distance  from  that  river,  on  the  north  slope  of 
Mount  Kinapua,  but  this  other  O^  Sunan  and  Mount  Kinapua 
are  claimed  by  the  Ambenos  (Portuguese)  as  forming  from  early 
date  the  frontier  between  them  on  the  west  and  the  Dutch  Ama- 
konos  on  the  east.  It  is  then  indeed,  in  the  opinion  of  the  Portuguese 
Government,  of  this  other  Oh  Sunan  that  the  two  Governments 
thought  when,  in  article  3,  number  10,  of  the  treaty  of  1904  they 
stipulated  that  the  frontier  would  follow  the  course  of  the  Oh  Sunan. 

To  understand  the  bearing  of  this  allegation  there  is  reason  to 
recollect  that,  on  the  map  prepared  by  the  boundary  commis- 
sioners of  the  two  countries  at  Koepang  February  16,  1899  (map 
annex  IV)  ,^  the  frontier  then  demanded  by  Portugal  is  indicated  by 
a  dotted  line  following  upstream  the  presumed  course  of  the  Noel 
Bilomi  in  an  easterly  direction  starting  from  the  point  (A)  where 
the  said  commissioners  were  obliged  then  to  stop  their  work,  that 
is  to  say,  starting  from  the  confluence  of  the  NoM  Bilomi  with  what 
then  by  common  agreement  was  called  the  Oh  Sunan ;  care  was 
taken  in  the  map  of  1899  to  have  the  words  "Noel  Bilomi"  follow 
the  dotted  line  so  as  to  indicate  certainly  the  desire  of  the  Portu- 
guese commissioners  to  continue  to  follow,  in  going  up,  the  course 
of  the  river. 

On  the  other  side,  at  the  time  of  the  signature  of  the  treaty  of 
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traire,  sur  la  carte  annexee  au  trait6,  supprim6  tout  ce  pointill6  k 
Test  du  point  auquel  on  s'6tait  arrfite  en  1899,  poiir  bien  montrer 
qull  n'y  avait  plus  lieu  de  continue!  k  remonter  dans  la  direction 
de  Test  le  cours  alors  inexplor6  de  la  Nofil  Bilomi,  et  qu'au  contraire, 
la  frontifire  devait  se  dinger  vers  le  nord  (voir  carte  transparente 
annexe  III).^  Cela  implique,  dans  la  pens6e  de  Tarbitre,  Tintention 
concordante  d'attribuer,  en  amont  du  point  A,  les  deux  rives  de 
la  NoM  Bilomi  aux  Pays-Bas. 

Un  autre  fait  qui  parait  k  Tarbitre  impliquer  la  m6me  intention 
concordante  des  Parties  lors  de  la  signature  de  la  Convention  de 
1904,  est  que,  dans  la  description  de  la  frontiere  proposee  en  1899 
par  les  commissaires  portugais,  ils  ont  sugg6r6  de  Vouest  d  Vest  le 
trac6  suivant :  „  De  ce  dernier  point  (le  confluent  de  la  N06I  Bilomi 
„  avec  Taffluent  nomme  alors  VOh  Sunan)  le  long  de  la  Noel  Bilomi 
yjjusqu^d  Nunkalat,  de  ]k  traversant  Tasona,  Kinapua  .  . . " ;  d'aprds 
cette  description  portugaise,  Nunkalai  se  trouve  done  k  Test  de  la 
rivifire  (TOi  Sunan  et  k  Touest  de  Kinapua.  Or  Tautre  riviSre 
Ofi-Sunan,  actuellement  revendiqu6e  comme  frontiere  par  le  Por- 
tugal, se  trouve  situ6e  k  plusieurs  kilometres  d  Pest  et  non  k  Touest 
de  Nunkalai,  d'oi  resulte  I'impossibilite  que  cette  rivifire  ait  6t6 
vis6e  par  les  d616gu6s  portugais  dans  leurs  propositions  d 'alors. 

Ce  qui  confirme  encore  cette  impression  de  Tarbitre,  c'est  le  fait 
que  le  nouvel  Oh  Sunan,  celui  qui,  six  kilometres  plus  k  Test,  a  sa 
source  sur  le  versant  septentrional  du  mont  Kinapua,  n'est  pas  un 
affluent  de  la  No^l  Bilomi. 

Enfin,  cet  autre  Oh  Sunan  ne  se  dirige  pas  „  vers  Nipani  et  Kelali 
„  (Keli)''  comme  le  prescrit  le  trait6  de  1904,  mais  se  confond  tres 
vite  avec  d'autres  riviSres  se  dirigeant  vers  Test  pour  aboutir  finale- 
ment  dans  des  regions  incontestablement  neerlandaises. 

Tout  cet  ensemble  de  circonstances  concordantes  amdne  Tarbitre 
k  la  conviction  qu'il  n'y  a  pas  lieu  de  s'arrfiter  k  Terreur  de  nom 
commise  par  les  commissaires  d61imitateurs  en  1899  et  par  les  n6go- 
ciateurs  des  actes  internationaux  de  1902  et  1904  lorsqu'ilsontdonne 
au  Kabim  ou  Ltes  le  nom  d'Ofi  Sunan,  et  qu'il  y  a  lieu  au  contraire 
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1904,  on  the  contrary,  on  the  map  annexed  to  the  treaty,  all  of 
the  dotted  line  east  of  the  point  where  a  stop  was  made  in  1899 
was  omitted,  to  show  clearly  that  there  was  no  longer  reason  to 
ascend  in  an  easterly  direction  the  then  unexplored  course  of  the 
N06I  Bilomi,  and  that  on  the  contrary  the  frontier  should  incline 
toward  the  north  (See  transparent  map  annex  III).^  This  im- 
plies, in  the  opinion  of  the  arbitrator,  harmonious  intention  to 
grant,  from  point  A  upstream,  both  banks  of  the  N06I  Bilomi  to 
the  Netherlands. 

Another  fact  which  seems  to  the  arbitrator  to  imply  the  same 
harmonious  intention  of  the  parties  at  the  time  of  the  signature  of 
the  Convention  of  1904,  is  that,  in  the  description  of  the  frontier 
proposed  in  1899  by  the  Portuguese  commissioners,  they  suggested 
from  west  to  east  the  following  survey:  "From  this  last  point 
(the  confluence  of  the  Nofil  Bilomi  with  the  affluent  at  that  time 
called  06  Sunan)  along  the  Nofel  Bilomi  as  far  as  Nunkalai, 
thence  crossing  Tasona,  Kinapua  .  .  . ;"  according  to  this  Portu- 
guese description  Nunkalai  is  east  of  the  river  Oe  Sxman  and  west 
of  Kinapua.  Now,  the  other  river  Oe  Sunan,  now  claimed  as  a 
frontier  by  Portugal,  is  situated  several  kilometers  east,  and  not 
west,  of  Nunkalai,  from  which  results  the  impossibility  that  this 
river  had  been  considered  by  the  Portuguese  delegates  in  their 
proposals  at  that  time. 

That  which  further  confirms  this  impression  of  the  arbitrator  is  the 
fact  that  the  new  Oh  Sunan,  this  one  which,  six  kilometers  farther 
to  the  east,  has  its  source  on  the  northern  slope  of  Mount  Kinapua, 
is  not  an  affluent  of  the  NoSl  Bilomi. 

Finally,  this  other  Oe  Sunan  does  not  flow  **  toward  Nipani 
and  Kelali  (Keli) "  as  the  treaty  of  1904  requires  it,  but  is  very 
quickly  confused  with  other  rivers  flowing  toward  the  east  and 
finally  ends  in  regions  unquestionably  Dutch. 

All  this  array  of  harmonious  circumstances  leads  the  arbitrator 
to  the  conviction  that  there  is  no  reason  to  dwell  on  the  mistake 
of  name  made  by  the  boimdary  commissioners  in  1899  and  by  the 
negotiators  of  the  international  acts  of  1902  and  1904  when  they 
gave  to  Kabun  or  Leos  the  name  of  Oh  Sunan,  and  that  there  is 

^  Annexe  B,  line  running  north  from  A. 
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d'admettre  que  c'est  bien  le  Kabun  ou  Lfeos  que  les  Parties  ont  eu 
I'intention  de  viser  comme  devant  servir  de  frontifere  k  partir  du 
point  A  dans  la  direction  du  nord.  Cette  erreur  commime  aux 
commissaires  des  deux  Pays  s'explique  d'ailleurs  lorsqu'on  constat 
que  la  plupart  des  cours  d'eau  de  la  r6gion  portent  plusieurs  noms 
ou  portent  le  nom  de  la  region  qu'ils  traversent  et  qu'une  r6gion 
voisine  du  Kabun  ou  L^os  porte  le  nom  de  Sunan  dont  la  conson- 
nance  se  rapproche  d'06  Sunan. 

Admettre  une  autre  solution,  accepter  un  trac6  remontant  le 
cours  de  la  No&l  Bilomi  jusqu'au  mont  Kinapua,  puis  passant 
dans  le  bassin  d'un  autre  O^  Sunan  que  n'est  pas  im  affluent  de  la 
Bilomi  et  qui  ne  se  dirige  pas  vers  Nipani  et  Kelali,  serait  contraire 
k  tout  Tesprit  de  la  nfigociation  de  1902-1904,  et  inconciliable  avec 
la  carte  annex6e  k  la  convention  de  1904.  Le  Portugal  ne  saurait 
6quitablement  revendiquer  aprfis  coup,  entre  la  N06I  Bilomi  et  la 
source  de  la  Nofil  Meto  et  k  propos  d'un  bomage,  presque  exacte- 
ment  le  territoire  auquel  il  a  express6ment  renonc6  en  1 902-1 904 
contre  des  compensations  jug6es  par  lui  suffisantes  ou  parce  qu'il  a 
voulu  6viter  alors  de  la  part  des  Pajrs-Bas  un  appel  k  Tarbitrage 
ou  des  revendications  plus  6tendues  dans  la  r6gion  d'Okussi  (voir 
cartes  annexes  V  et  VI) } 

De  ce  qui  precede,  se  d6gage,  en  d'autres  termes,  la  conviction 
que  la  volont6  des  Parties  contractantes  doit  fitre  interpr6t6e  en 
ce  sens  qa^k  partir  du  point  A  situ6  sur  la  rivifere  Bilomi,  la  frontifire 
suit,  dans  la  direction  du  nord,  le  thalweg  de  la  rivifire  Kabun  ou 
LSos  jusqu'i  la  source  de  ce  dernier  cours  d'eau  dfinommfi  k  tort 
Oe  Sunan  en  1899,  1902  et  1904. 

Le  raisonnement  expos6  ci-dessus  sous  chiflfre  4  serait  superflu  si, 
comme  Taffirme  le  Gouvemement  des  Pays-Bas  (second  m6moire, 
chiff  re  VII,  page  6)  les  dernidres  reconnaissance  f  aites  sur  place  ont 
6tabli  que  ce  nouvel  Oh  Sxman  n'existe  pas  et  que  le  cours  d'eau 
auquel  des  portugais  donnent  ce  nom  s'appelle  en  r6alit6  NoSl 
Polan  ou  Poeamesse. 

5.  II  ne  reste  plus  k  rechercher  I'intention  des  Parties  que  pour 
la  section  comprise  entre  la  source  de  la  riviSre  Kabun  ou  L4os 
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reason  on  the  contrary  to  admit  that  it  is  this  very  Kabun  or 
Ltes  that  the  Parties  intended  to  consider  as  before  serving  as  a 
frontier  from  point  A  north.  This  mutual  error  of  the  commis- 
sioners of  both  nations  is  explained,  moreover,  when  one  states 
that  most  of  the  water-courses  of  the  region  bear  several  names  or 
bear  the  name  of  the  region  which  they  cross  and  that  a  region 
near  to  Kabim  or  lAos  has  the  name  Siman,  the  soimd  of  which 
resembles  that  of  O^  Sunan. 

To  admit  any  other  solution,  to  accept  a  survey  following  up  the 
course  of  the  Nodi  Bilomi  as  far  as  Moimt  Kinapua,  then  passing 
into  the  basin  of  another  Oh  Sunan  which  is  not  an  affluent  of  the 
Bilomi,  and  which  does  not  flow  toward  Nipani  and  Kelali,  would 
be  contrary  to  the  whole  spirit  of  the  negotiation  of  1 902-1 904, 
and  irreconcilable  with  the  map  annexed  to  the  Convention  of 
1904.  Portugal  cotild  not  afterwards  equitably  claim,  between 
the  Nodi  Bilomi  and  the  source  of  the  Nodi  Meto  and  in  regard  to 
setting  of  bounds,  almost  exactly  the  territory  which  it  expressly 
renounced  in  1902-1904  for  compensations  deemed  sufficient  by 
her  or  because  she  wished  to  avoid  then  an  appeal  on  the  part  of 
the  Netherlands  to  arbitration  or  more  extensive  claims  in  the 
Oikussi  region  (see  maps  annexed  V  and  VI) } 

From  what  has  gone  before,  there  evolves,  in  other  words,  the  con- 
viction that  the  will  of  the  contracting  Parties  ought  to  be  inter- 
preted in  the  sense  that,  starting  from  point  A  situated  on  the 
Bilomi  river,  the  frontier  follows  in  a  northerly  direction  the  thal- 
weg of  the  river  Kabun  or  Ldos  as  far  as  the  source  of  this  last 
water  course  wrongly  called  Od  Sxman  in  1899,  1902  and  1904. 

The  reasoning  set  forth  above  under  number  4  would  be  super- 
fluous if,  as  the  Government  of  the  Netherlands  affirms  (second 
case,  number  VII,  page  6),  the  last  reconnaissances  made  on  the 
ground  established  that  this  new  Od  Sunan  does  not  exist  and  that 
the  water  course  to  which  the  Portuguese  gave  this  name  is  in 
reality  called  Nodi  Polan  or  Poeamesse. 

5.  It  remains  still  to  seek  the  intention  of  the  Parties  as  to  that 
region  included  between  the  source  of  the  river  Kabun  or  Ldos 
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(denomm6e  k  tort  O^  Sunan  de  1899  k  1904)  et  la  source  de  la  No^l 
Meto. 

La  Convention  de  1904  s'exprime  comme  suit :  „  Le  Thalweg  de 
„  VOh  Sunan  [reconnu  sous  JT  4  ci-devant  devoir  fitre  d6nomm6 
,,  Kabun  ou  Leos]  traverse  autant  que  possible  Nipani  et  Kelali 
„  (Keli),  [et]  gagne  la  source  de  la  Noel  Meto  ..." 

Les  commissaires  d61imitateurs  n6erlandais  et  leur  Gouveme- 
ment  proposent  de  relier  les  sources  des  rivieres  Kabun  et  Nodi 
Meto  en  suivant  presque  exactement  la  ligne  de  partage  des  eaux, 
c'est-i-dire  une  suite  de  sommets  dont  les  principaux  porteraient, 
du  sud  au  nord,  les  noms  de  Netton,  Adjausene,  Niseu  ou  Nisene, 
Wanat  ou  Vanate,  Fatu  Nipani  ou  Fatoe  Nipani,  Fatu  Kabi  (Fatoe 
Kabi)  et  Kelali  (KeU). 

Cette  proposition  est  contestee  par  le  Gouvemement  portugais 
parce  qu'elle  serait  contraire  aux  intentions  des  Parties  dont  le  but 
aurait  6t6,  lors  de  la  conclusion  des  traites  entre  les  deux  Gouveme- 
ments,  de  ne  pas  s6parer  les  Etats  indig&ties ;  or  cette  ligne  d6ta- 
cherait  de  TAmbeno  portugais  toute  la  partie  orientale;  le  Gou- 
vemement portugais  invoque,  dans  son  premier  et  surtout  dans  les 
annexes  de  son  second  M^moire,  les  depositions  de  nombreux  chefs 
indigenes  pour  6tablir,  en  substance,  que  tout  Tespace  qui  serait 
attribu6  aux  Pays-Bas  fait  partie  de  TAmbeno  et  appartient  aux 
Ambenos.  II  invoque  en  outre  une  carte  priv6e  6ditee  k  Batavia, 
sur  laquelle  les  Ambenos  sont  indiqu6s  comme  occupant  le  terri- 
toire  revendiqu6  par  les  Pays-Bas.  Le  Gouvemement  portugais 
est  d'avis  que  TAmbenu-Oikussi  a  incontestablement  6t6  attribu6 
au  Portugal  par  le  trait6  de  1859  et  que  la  tribu  des  Ambenos  ne 
savirait  fitre  partag6e  entre  deux  souverainetfis. 

Une  fois  de  plus,  I'arbitre  doit  chercher  k  reconstituer  la  volontfi 
des  Parties.  Or  d'aprds  le  texte  du  trait6  de  1859,  le  Portugal  a 
obtenu  seulement  la  „  partie"  de  TEtat  d'Ambeno  qui  „  a  arbor6 
„  le  pavilion  portugais  "  ;  il  n'y  aurait  done  rien  d'anormal  h.  ce  que 
certaines  parties  de  I'Ambeno  eussent  6te  consid6r6es,  d6s  1859, 
comme  restant  sous  la  souverainete  des  Pays-Bas.  En  outre,  la 
carte  priv6e  6dit6e  i  Batavia  ne  saurait  pr6valoir  contre  les  deux 
cartes  oflBicielles  sign6es  par  les  commissaires  ou  d616gues  des  deux 
Etats  en  1899  et  en  1904  et  ces  deux  cartes  offidelles  (annexes  III 
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(wrongly  called  06  Sunan  in  1 899-1 904)  and  the  source  of  the  N06I 
Meto. 

The  Convention  of  1904  sets  it  forth  as  follows :  "The  Thalweg 
of  the  06  Sunan  (recognized  under  number  4  above  ought  to  be 
called  Kabun  or  L6os)  crosses  Nipani  and  Kelali  (Keli)  as  much 
as  possible,  (and)  reaches  the  source  of  the  N06I  Meto  ..." 

The  Dutch  boundary  commissioners  and  their  Government 
propose  to  connect  the  sources  of  the  Kabun  and  N06I  Meto  rivers 
by  following  almost  exactly  the  line  dividing  the  streams,  that  is 
to  say,  a  series  of  peaks  of  which  the  principal  ones,  from  north  to 
south,  would  bear  the  names  of  Netton,  Adjausene,  Niseu  or  Nisene, 
Wanat  or  Vanate,  Fatu  Nipani  or  Fatoe  Nipani,  Fatu  Kabi  (Fatoe 
Kabi)  and  KelaU  (KeU). 

This  proposition  is  opposed  by  the  Portuguese  Government  be- 
cause it  would  be  contrary  to  the  intention  of  the  Parties,  whose 
aim  was,  at  the  time  of  the  conclusion  of  the  treaties  between  the 
two  Governments,  not  to  divide  the  native  States ;  now,  that  line 
would  detach  from  Portuguese  Ambeno  the  whole  eastern  part; 
the  Portuguese  Government  brings  forward,  in  its  first  Case,  and 
especially  in  the  annexes  to  the  second,  the  depositions  of  numerous 
native  chieftains  to  prove,  in  substance,  that  the  whole  area  which 
would  be  attributed  to  the  Netherlands  forms  a  part  of  Ambeno 
and  belongs  to  the  Ambenos.  They  produce,  moreover,  a  private 
map  edited  at  Batavia,  on  which  the  Ambenos  are  shown  as  occupy- 
ing the  territory  claimed  by  the  Netherlands.  The  Portuguese 
Government  is  of  the  opinion  that  Ambenu-Oikussi  was  granted 
incontestably  to  Portugal  by  the  treaty  of  1859,  and  that  the  tribe 
of  Ambenos  should  not  be  partitioned  between  two  sovereignties. 

Again,  moreover,  the  arbitrator  must  seek  to  reconstruct  the  will 
of  the  Parties.  Now,  according  to  the  text  of  the  treaty  of  1859, 
Portugal  obtained  only  the  "part"  of  the  State  of  Ambeno  which 
"has  raised  the  Portuguese  flag";  there  would  then  be  nothing 
anomalous  in  that  certain  parts  of  Ambeno  should  have  been 
considered,  since  1859,  as  remaining  imder  the  sovereignty  of  the 
Netherlands.  Further,  the  private  map  edited  at  Batavia  could 
not  outweigh  the  two  official  maps  signed  by  the  commissioners  or 
delegates  of  the  two  States  in  1899  and  in  1904,  and  on  these  two 
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et  IV)  ^  ne  font  pas  figurer  le  nom  d'Ambeno  dans  le  territoire  con- 
test6 ;  Tune  et  Tautre  inscrivent  ce  nom  k  Touest  et  en  dehors  du 
territoire  contest^.    II  r6sulte,  d'ailleurs,  des  documents  foumis 
que,  dds  1899,  les  commissaires  n6erlandais  produisaient  des  de- 
clarations des  chefs  indigenes  tumbabas  et  amakonos  assurant 
que  ce  territoire  leur  appartenait  et  ne  f aisait  pas  partie  de  TAmbeno 
(annexe  III  au  second  M6moire  n6erlandais,  d6claration  faite  k 
la  s6ance  tenue  k  Koepang  le  21  f6vrier  1899).    On  se  trouve  done 
en  pr6sence  d'afl5.rmations  contradictoires  des  indigenes.    Ceux- 
ci  se  battaient  en  1899  depuis  plus  de  vingt  ans  (premier  M6moire 
portugais,  p.  22),  lors  de  Tarrivfie  dans  cette  r6gion  des  conmiis- 
saires-d61imitateurs,  et  le  Gouvemement  portugais  reconnalt  (dans 
son  premier  M6moire,  p.  9)  comme  „  certain  que  les  peuples  k 
,rEst  de  I'Oikussi  Ambeno  se  disputent  depuis  longtemps  les 
,  territoires  contigus  et  que  ces  peuples  se  trouvent  de  telle  sorte 
,  entrem£16s,  qu'il  est  difficile  de  distinguer  ce  qui  leur  appartient 
,  en  r6alit6."    Voir  aussi  dans  le  second  M6moire  portugais,  p.  10, 
la  d6position  du  chef  ambeno  B6ne  Necat :  „  La  partie  orientale 
,  d'Oikussi  et  d'Ambeno  a  6t6  habit6e  par  le  peuple  Tumbaba  qm 
,  en  a  6t6  chass6  il  y  a  trois  g6n6ration  .  .  .  par  les  Ambenos 
, .  .  .     Depuis  lors  cette  r6gion  est  dfiserte,  bien  qu'elle  soit  par- 
,  courue  par  les  Tumbabas  et  par  les  Ambenos." 

L'intention  des  Parties  lors  de  la  n6gociation  de  1902  se  trouve 
docxmientSe  par  le  procfes-verbal  de  la  stance  du  26  juin  (procfes- 
verbaux,  page  7)  au  cours  de  laquelle  le  premier  d616gu6  portugais 
a,  Iui-m6me,  conseill6  „  de  ne  pas  trop  se  laisser  guider  en  cette 
„  mati&re  par  les  pr6occupations  d'humanit6  envers  les  peuples  dans 
„  rile  de  Timor ;  pour  des  causes  peu  graves,  ces  tribus  quittent 
„  leur  sol  natal  pour  s'etablir  ailleurs  et  ont  plusieurs  fois  quittfi 
„  le  territoire  n6erlandais  pour  s'6tablir  dans  le  territoire  portugais 
„  et  inversement."  Le  lendemain,  procte-verbaux,  page  11,  le 
premier  d61egu6  n6erlandais  faisait  observer  que  son  Gouvemement 
f aisait  „une  grande  concession"  en  ne  r6clamant  pas  la  totalit6 
de  PAmbeno,  „  attendu  qu'i  son  avis  la  convention  de  1893  impli- 
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official  maps  (annex  III  and  IV)  ^  the  name  of  Ambeno  does  not 
appear  within  the  disputed  territory ;  both  show  that  name  west 
and  outside  of  the  disputed  territory.  It  results,  moreover,  from 
the  documents  offered  that,  since  1899,  the  Dutch  commissioners 
produced  declarations  of  the  native  Tumbaba  and  Amakano  chief- 
tains affirming  that  this  territory  belonged  to  them  and  did  not 
form  a  part  of  Ambeno  (annex  III  in  the  second  Dutch  Case, 
declaration  made  at  the  session  held  at  Kcepang,  February  21, 
1899).  One  is  then  face  to  face  with  contradictory  assertions  of 
natives.  The  latter  in  1899  had  been  fighting  for  more  than  twenty 
years  (first  Portuguese  Case,  page  22)  at  the  time  of  the  arrival  of 
the  boundary  commissioners  in  that  region,  and  the  Portuguese 
Government  acknowledged  (in  its  first  Case,  page  9)  as  "certain 
that  the  peoples  east  of  Oikussi  Ambeno  have  contested  for  a  long 
time  the  contiguous  territories  and  that  these  peoples  are  to  such  a 
degree  intermingled  that  it  is  difficult  to  distinguish  what  really 
does  belong  to  them."  See  also  in  the  second  Portuguese  Case, 
page  10,  the  deposition  of  the  native  Ambeno  chieftain,  B6ne 
Necat :  "The  eastern  part  of  Oikussi  and  of  Ambeno  was  inhabited 
by  the  Tumbaba  people  who  were  driven  away  three  generations 
ago  ...  by  the  Ambenos  .  .  .  Since  then  that  region  has  been 
unoccupied,  although  it  has  been  traveled  over  by  both  Tumbabas 
and  Ambenos." 

The  intention  of  the  Parties  at  the  time  of  the  negotiation  of 
1902  is  foimd  stated  in  the  proc&s-verbal  of  the  session  of  June  26 
(procSs-verbaux,  page  7)  during  the  course  of  which  the  first 
Portuguese  Delegate  himself  had  advised  "against  allowing  one's 
self  to  be  guided  too  much  in  this  business  by  humanitarian  motives 
toward  the  peoples  of  the  island  of  Timor ;  for  on  account  of  causes 
of  little  importance  these  tribes  leave  their  native  soil  to  set  up 
elsewhere,  and  several  times  they  have  left  Dutch  territory  to 
establish  themselves  in  Portuguese  territory,  and  vice  versa."  The 
next  day,  procte-verbaux,  page  11,  the  first  Dutch  Delegate  observed 
that  his  Government  was  making  "  a  great  concession  "  in  not  claim- 
ing the  whole  of  Ambeno,"  considering  that  according  to  his  opin- 
ion the  Convention  of  1893  implied  the  "disappearance  of  the 
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„  quait  la  disparition  de  Tenclave  d'Oikussi'* ;  il  d6clarait  que,  si 
les  deux  Gouvemements  ne  pouvaient  en  venir  k  un  arrangement 
sur  la  base  de  la  ligne  A  C  propos6e  par  les  Pays-Bas,  ceux-ci  se 
verraient  engag6s  k  recourir  i  Tarbitrage  pour  6tablir  si  TAmbeno 
n'6tait  pas  une  „  enclave"  devant  leur  fitre  attribu6e  toute  entifere, 
et  c'est  alors  que,  le  28  juin,  la  d616gation  portugaise  accepta  sans 
restriction  ni  r6serve  la  ligne  A  C  telle  qu'elle  etait  r6clam6e  par  la 
d616gation  n6erlandaise. 

De  tout  cet  ensemble  de  faits  resulte  pour  Farbitre  la  conviction 
qu'en  1902-1904,  Taccord  s'est  fait  sans  tenir  compte  du  risque 
de  detacher  telle  ou  telle  parcelle  r6clam6e  par  les  Ambenos,  les 
Tumbabas  ou  les  Amakonos  et  en  constatant  express6ment  qu'on 
ne  se  pr6occuperait  pas  des  pretentions,  d'ailleurs  contradictoires, 
des  indigenes.  Des  procfe-verbaux  de  1902  r6sulte,  en  d'autres 
termes,  pour  Tarbitre,  la  conviction  que  le  Portugal  a  accept^  la 
ligne  A  C  telle  qu'elle  fitait  r6clam6e  par  les  Pays-Bas,  pr6cis6ment 
parce  que  le  Portugal  pref6rait  abandonner  des  pretentions  d'ordre 
secondaire  k  I'est  afin  de  conserver  le  gros  morceau,  c'est-4-dire 
afin  de  conserver  ce  que  le  trait6  de  1859  avait  appele  1',,  enclave  '^ 
d'Ambeno-Okussi.  C'est  avec  raison  aussi,  dans  la  pens6e  de 
Farbitre,  que  le  Gouvemement  n6erlandais  soutient  dans  son  se- 
cond m6moire,  page  2,  que  rien  dans  le  traite  de  1859  ^®  s'opposait 
k  la  division  du  royaume  d'Ambeno  et  ajoute :  „  M6me  si  le  trait6 
„  de  1859  n'avait  pas  sanctionnfi  une  telle  division  .  . .  le  Gouveme- 
„  ment  portugais  ne  pourrait  16gitimement  s'opposer  d  priserU  k 
„  une  pareille  division.  De  telles  objections  viendraient  trop  tard 
„  et  auraient  dd  fitre  61ev6es  avant  la  conclusion  du  traitfide  1904.'* 

L'arbitre  fait  observer  en  outre  que,  sur  les  deux  cartes  offidelles 
de  1899  et  de  1904  (annexes  III  et  IV)  ,^  le  Nipani  est  indiqu6  comme 
se  trouvant  trfis  prfes  et  16gfirement  k  Test  de  la  ligne  A  C,  4  peu  de 
distance  de  la  source  de  VOh  Sunan  (aujourd'hui  reconnu  devoir 
6tre  appel6  Kabim  ou  Lfios) ;  si  Ton  adoptait  le  trac6  actuellement 
r6clam6  par  le  Portugal,  ce  trac6  passerait  fort  loin  k  Test  et  au  nord 
du  Nipani  et  par  cons6quent  „  traverserait''  encore  moins  ce  terri- 
toire  que  le  trac6  propos6  par  les  Pays-Bas.  II  est  vrai  que  le  Gou- 
vemement portugais  place  le  Nipani  (voir  la  carte  annex6e  sous 
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enclave  of  Oikussi";  he  declared  that,  if  the  two  Governments 
were  not  able  to  come  to  an  arrangement  on  the  basis  of  the  line 
A  C  proposed  by  the  Netherlands,  the  latter  would  bind  itself 
to  have  recourse  to  arbitration  to  determine  whether  Ambeno  was 
an  "enclave"  which  should  be  granted  wholly  to  it,  and  there- 
upon, June  28,  the  Portuguese  delegation  accepted  without  re- 
striction or  reservation  the  line  A  C  as  it  was  claimed  by  the  Dutch 
delegation. 

From  all  this  array  of  facts  results  for  the  arbitrator  the  convic- 
tion that  in  1902-1904,  an  agreement  was  reached  without  taking 
into  account  the  possibility  of  detaching  one  or  another  strip  claimed 
by  the  Ambenos,  the  Tumbabas,  or  the  Amakonos,  and  expressly 
stating  that  there  would  be  no  trouble  concerning  the  claims,  else- 
where conflicting,  of  the  natives.  From  the  procfes-verbaux  of 
1902  there  results  in  other  words,  for  the  arbitrator,  the  conviction 
that  Portugal  accepted  the  line  A  C  as  it  was  claimed  by  the  Nether- 
lands^ precisely  because  Portugal  preferred  to  abandon  claims  of 
a  secondary  order  to  the  east,  in  order  to  retain  the  large  strip,  that 
is  to  say,  in  order  to  retain  what  the  treaty  of  1859  calls  the  "en- 
clave" of  Ambeno-Okussi.  It  is  also  with  reason,  in  the  opinion 
of  the  arbitrator,  that  the  government  of  the  Netherlands  main- 
tains in  its  second  Case,  page  2,  that  nothing  in  the  treaty  of  1859 
prevented  the  division  of  the  realm  of  Ambeno,  and  adds :  "Even 
if  the  treaty  of  1859  had  not  sanctioned  such  a  division  .  .  .  the 
Portuguese  Government  legitimately  could  not  oppose  at  present 
such  a  division.  Such  objections  would  come  too  late,  and  ought 
to  have  been  raised  before  the  conclusion  of  the  treaty  of  1904." 

The  arbitrator  observes,  moreover,  on  the  two  official  maps  of 
1899  ^^d  of  ^9<^4  (annexes  III  and  IV)  ^  Nipani  is  indicated  as  being 
very  close  and  slightly  to  the  east  of  line  A  C,  a  short  distance  from 
the  source  of  the  06  Sunan  (to-day  admittedly  should  be  called 
Kabun  or  Lfios) ;  if  the  survey  now  claimed  by  Portugal  were 
adopted,  that  survey  would  pass  very  far  to  the  east  and  to  the 
north  of  Nipani,  and  consequently  "would  cross"  that  territory 
still  less  than  the  survey  proposed  by  the  Netherlands.  It  is  true 
that  the  Portuguese  Government  locates  Nipani  (see   the  map 
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chiffre  VI  au  premier  M6moire  n6erlandais  et  mot  Nipani  inscrit 
en  bleu  sur  la  carte  ci-jointe  amiexe  IV)  ^  au  nord-est  du  territoire 
contest^,  mais  cette  carte  unilat6rale  portugaise  ne  saurait  £tre 
oppos6e  aux  deux  cartes  officielles  de  1899  ^^  ^^  ^9^4}  (amiexes  HI 
et  IV)  ^  sign6es  des  d616gu6s  des  deux  Etats;  d'ailleurs,  m£me 
sur  cette  carte  exclusivement  portugaise,  la  frontidre  d6sir6e 
par  le  Portugal  semble  tracee  au  nord  de  Nipani  et  ne  parait  pas 
„  traverser  "  ce  territoire. 

6.  Le  Gouvemement  de  la  R6publique  portugaise  objecte  enfin 
k  ce  trac6  d'une  ligne  k  peu  pr^s  directe  du  sud  au  nord  entre  la 
source  de  la  rividre  Kabun  ou  Ltes  et  la  source  de  la  No^  Meto, 
que  c'est  une  frontidre  terrestre,  devant  n6cessiter  la  pose  de  bomes 
tandis  que  la  ligne  orientale  sugg^r^e  par  le  Portugal  est  essentielle- 
ment  formfee  par  une  succession  de  rivieres,  ce  qui  est  preferable 
pour  6viter  des  conflits  entre  les  indig^es.  Dans  la  pens^  de 
Tarbitre,  cette  objection  ne  repose  sur  aucune  indication  resultant 
des  n6gociations  de  1899  k  1904.  Sur  la  fronti^re  m^ridionale  de 
rOkussi-Ambeno,  la  frontidre  adoptee  en  1904  est,  sur  un  assez 
grand  nombre  de  points,  ind6pendante  des  cours  d'eau  et  a  dH 
ou  j)ourra  devoir  fitre  marquee  sur  le  terrain  par  des  bomes.  Le 
trac6  sugg6r6  par  le  Portugal  comporterait,  lui  aussi,  des  parties 
terrestres  et  la  plantation  de  bomes,  notanmient  k  Tangle  sud-est, 
(aux  environs  du  mont  Einapua,  entre  le  cours  de  la  riviere  Bilomi 
et  le  cours  de  la  rivifire  d6nomm6e  06  Sunan  par  les  Portugais,) 
et  k  Tangle  nord-ouest,  (entre  la  source  de  la  rivi&re  appel6e  par  les 
Portugais  Ni-Fullan  et  la  source  de  la  NoM  Meto).* 

Le  trac6  sugg6r6  par  les  commissaires  n6erlandais  parait  k 
Tarbitre  constituer  une  fronti^e  suffisamment  naturelle  pour  6tre 
facilement  d61imitable  sur  le  terrain.  U  se  compose  d'une  s^rie 
continue  de  sommets  assez  61ev6s,  portant,  du  sud  au  nord,  les  noms 
de  Netton,  Loamitoe,  Adjausene,  Niseu,  Wanat,  Fatoe-Nipani, 
Kelali  ou  Keli,  dont  Taltitude  est  indiqu6e  entre  500  et  1000  metres. 
Cette  chatne  sert  de  ligne  de  partage  des  eaux  et  les  rivieres  k  Test 
de  cette  ligne  coulerit  vers  Torient.    II  ne  semble  done  pas  qu'il 
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annexed  under  number  VI  of  the  first  Dutch  Case  and  the  word 
Nipani  written  in  blue  on  the  map  here  appended,  annex  IV)  ^  north- 
west of  the  disputed  territory,  but  this  unilateral  Portuguese  map 
could  not  weigh  against  the  two  official  maps  of  1899  and  of  1904, 
(annexes  III  and  IV)  ^  signed  by  the  delegates  of  the  two  states ; 
moreover,  even  on  this  exclusively  Portuguese  map,  the  frontier 
desired  by  Portugal  seems  surveyed  to  the  north  of  Nipani  and  does 
not  appear  to  "cross"  that  territory. 

6.  The  Government  of  the  Portuguese  Republic  objects  finally 
to  this  laying  out  of  a  line  almost  directly  from  north  to  south  be- 
tween the  source  of  the  river  Kabun  or  Ldos  and  the  source  of  the 
Nodi  Meto,  since  it  is  a  land  frontier,  necessitating  the  placing 
of  bounds,  while  the  eastern  line  suggested  by  Portugal  is  formed 
mainly  by  a  succession  of  streams,  which  is  preferable  in  order  to 
avoid  conflicts  among  the  natives.  In  the  opinion  of  the  arbitrator, 
this  objection  rests  on  no  information  resulting  from  the  negotia- 
tions from  1899  to  1904.  On  the  southern  frontier  of  the  Okussi- 
Ambeno,  the  frontier  adopted  in  1904,  at  a  somewhat  large  nimiber 
of  points,  is  independent  of  water  courses  and  ought  to  have  been 
or  should  be  marked  on  the  ground  by  boxmds.  The  layout  sug- 
gested by  Portugal  would,  itself  also,  admit  of  parts  on  land  and 
the  setting  of  boimds,  notably  at  the  south-east  angle,  (in  the 
vicinity  of  Mount  Kinapua,  between  the  course  of  the  river 
Bilomi  and  the  river  called  Oh  Sunan  by  the  Portuguese),  and 
at  the  north-east  angle  (between  the  source  of  the  river  called  by 
the  Portuguese  Ni  Fullan  and  the  source  of  the  N06I  Meto)  .• 

The  layout  suggested  by  the  Dutch  boxmdary  commissioners 
would  appear  to  the  arbitrator  to  constitute  a  frontier  sufficiently 
natural  easily  to  be  bounded  on  land.  It  consists  of  a  continuous 
series  of  rather  high  summits,  from  north  to  south,  bearing  the 
names  of  Netton,  Loamitoe,  Adjausene,  Niseu,  Wanat,  Fatoe- 
Nipani,  Kelali  or  Keli,  of  which  the  altitude  is  indicated  as  between 
500  and  1000  meters.  This  range  serves  as  a  line  of  division  of 
the  waters,  and  the  rivers  east  of  that  line  flow  toward  the  east. 

>  Annexe  B,  here  printed  in  black. 

*  Annexe  B  combines  the  maps  of  1899  and  1904  in  which  the  line  A  C  coincided. 
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soit  techniquement  difficile  de  proc^der  k  la  delimitation  le  long  de 
cette  cludne  de  hauteurs,  dont  la  direction  g6nerale  r^pond  entiere- 
ment  k  la  ligne  th6orique  A  C  adopt6e  d'un  commun  accord  en 
1904. 

vn 

Conclusions 

Les  considerations  de  fait  et  de  droit  qui  pr6cMent  ont  amen6 
I'arbitre  aux  conclusions  suivantes: 

1.  Le  trait6  de  1859  avait  attribu6  au  Portugal,  dans  la  partie 
ocddentale  de  Tile  de  Timor,  V  „  enclave"  d'Oikussi-Ambenu,  et 
les  Pays-Bas  ont  c6d6  alors  au  Portugal  „ceUe  partie  d'Ambenu 
„  qui,  depuis  plusieurs  ann^es,  a  arbore  le  pavilion  portugais." 

2.  La  Convention  de  1893  a  eu  pour  but  „  d'fitablir  d'une  fa^on 
„  plus  claire  et  plus  exacte  la  demarcation"  des  possessions  respec- 
tives  k  Timor  et  d'y  „  faire  disparaltre  les  enclaves  actuellement 
„  existantes." 

3.  La  Convention  de  1904  a  r6gularis6  la  fronti&re  au  centre  de 
rile  en  attribuant  au  Portugal  I'enclave  n^erlandaise  de  Maukatar 
et  d'autres  territoires  contest6s,  et  aux  Pays-Bas  au  sud-ouest  de 
rile,  Tenclave  portugaise  de  Noemuti.  D'autre  part,  les  Pays-Bas 
ont  renonce,  au  cours  des  negociations  de  1902,  k  soulever  la  grosse 
question  de  savoir  si  I'Oikussi  Ambenu  n'6tait  pas,  comme  Tindi- 
quait  le  trait6  de  1859,  une  „  enclave"  devant  leur  revenir.  Cet 
accord  a  eu  lieu  k  la  condition,  express^ment  accept6e  par  le  Portu- 
gal, d'adopter,  pour  la  frontifire  orientale  de  ce  royaume  d'Oikussi 
(Ambenu),  la  ligne  A  C  r6clam6e  au  cours  des  n6gociations  de  1902 
par  les  Pays-Bas.  Cette  ligne  A  C  a  6t6  consacr6e  par  le  trait6  de 
1904  (voir  Cartes  annexes  I  et  11).^ 

4.  Le  point  C  de  cette  ligne  n'est  pas  conteste ;  il  est  situ6  sur 
la  c6te  nord  de  Pile  de  Timor,  k  Tembouchure  dans  la  mer  de  la 
N06I  Meto,  dont  le  cours  a  6t6  substitu6  en  1 902-1 904  au  cours  de 
la  rivifire  N06I  Boll  Bass,  situ6e  plus  k  Vest  et  qu'avait  r6clam6  le 
Portugal. 
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It  does  not  seem  then  that  it  would  be  diflSicult  technically  to  pro- 
ceed to  the  boundary  along  that  range  of  heights,  of  which  the 
general  direction  corresponds  entirely  to  the  theoretical  line  A  C 
adopted  by  common  agreement  in  1904. 

vn 

Conclusions 

The  considerations  of  fact  and  law  which  precede  have  led  the 
arbitrator  to  the  following  conclusions: 

1.  The  treaty  of  1859  granted  to  Portugal,  in  the  eastern  part 
of  the  island  of  Timor,  the  "enclave"  Oikussi-Ambeno,  and  the 
Netherlands  at  that  time  ceded  to  Portugal  "/Aa/  part  of  Ambenu 
which,  for  several  years,  has  hoisted  the  Portuguese  flag." 

2.  The  purpose  of  the  Convention  of  1893  was  "to  establish  in 
the  clearest  and  most  exact  fashion  the  boundary"  of  the  respec- 
tive p)ossessions  in  Timor  and  there  "to  make  the  enclaves  now 
existing  to  disappear." 

3.  The  Convention  of  1904  rectified  the  frontier  in  the  center 
of  the  island  by  granting  to  Portugal  the  Dutch  enclave  of  Mauka- 
tar  and  other  disputed  territory,  and  to  the  Netherlands  in  the 
southwestern  part  of  the  island,  the  Portuguese  enclave  of  Noemuti. 
On  the  other  hand,  during  the  negotiations  of  1902  the  Netherlands 
gave  up  raising  the  larger  question  as  to  whether  Oikussi  Ambenu 
was  not,  as  the  treaty  of  1859  indicated  it,  an  "enclave"  duly 
reverting  to  them.  This  agreement  had  taken  place  on  the  condi- 
tion, expressly  accepted  by  Portugal,  of  adopting,  for  the  eastern 
frontier  of  the  kingdom  of  Oikussi  (Ambenu),  the  line  A  C  claimed 
during  the  negotiations  of  1902  by  the  Netherlands.  This  line 
A  C  was  established  by  the  treaty  of  1904.  (See  map  annexed 
I  and  ll,y 

4.  Point  C  of  this  line  is  not  disputed ;  it  is  located  on  the  north 
coast  of  the  island  of  Timor,  at  the  widening  into  the  sea  of  the 
Nodi  Meto,  the  course  of  which  was  substituted  in  1902-1904 
for  the  course  of  the  Nodi  Boll  Bass  river,  located  farther  east  and 
which  Portugal  had  claimed. 
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Le  couts  de  la  No^l  Meto,  dont  le  thalweg  doit  servir  de  fronti^re 
jusqu'd,  sa  source,  a  6t6  reconnu,  n'est  pas  contest6y  et  une  borne 
a  6t6  plant£e  contradictoirement  k  sa  source. 

5.  Le  point  A,  k  I'extr6mit6  m^ridionale  de  la  ligne  convenue  en 
1904,  est  le  point  auquel  les  travaux  de  delimitation  ont  6t6  interrom- 
pus  en  1899.  Cela  n'est  pas  s^rieusement  contest^  par  le  Portugal, 
qui,  k  deux  reprises  dans  son  premier  M^moire,  se  sert  des  mots : 
„  On  ne  pent  pas  nier  que  la  ligne  part  du  point  A,  auquel  se  rap- 
,,  portent  les  proc^verbaux  des  n6gociations  (p.  10). . . .  On 
,,  ne  conteste  pas  que  la  fronti^re  dont  il  s'agit  ne  parte  du  point 
„  oH  les  arpenteurs  de  1899  ont  6t6  emp6ch6s  d'aller  plus  loin" 
(p.  15).  Contester  Templacement  du  point  A  serait  remettre  en 
question  la  delimitation  du  cours  inf^rieur  de  la  No^  Bilomi  en 
aval  de  ce  point ;  or  cette  partie  de  la  f ronti&re  a  6t£  r6gl6e  d^fini- 
tivement  par  le  chiffre  9  de  Tarticle  3  du  traits  de  1904 ;  le  point 
A  a  6t6  d'ailleurs  rep6re  contradictoirement  sur  les  cartes  offidelles 
de  1899  et  de  1904  (voir  annexes  HI  et  IV)} 

6.  Les  n^gociateurs  de  1 902-1 904  se  sont  trouv6s  k  partir  de  ce 
point  A  en  presence  de  deux  propositions.  L'une,  la  proposition 
portugaise,  consistait  k  faire  remonter  k  la  fronti&re  la  riviere  Nodi 
Bilomi  dans  la  direction  de  Test  jusqu'd,  Nimkalal,  puis  k  dinger 
la  frontidre  vers  le  nord,  par  Humusu,  afin  d'atteindre  la  source  de 
la  rividre  la  Nodi  Boll  Bass  se  jetant  dans  la  mer  k  I'orient  de  la 
Nodi  Meto  (ligne  B  D) .  L'autre,  la  proposition  n^erlandaise,  dite 
ligne  A  C,  consistait  k  se  diriger  vers  le  nord  dds  le  point  A  jus- 
qu'aux  sources  de  la  Nodi  Meto.  Les  ndgociateurs  ont  nettement, 
cat6goriquement,  r^pudid  le  premier  tracd  portugais  pour  accepter 
la  seconde  ligne  A  C  rdclamde  par  les  Pays-Bas ;  ils  ont,  sur  la  carte 
annexde  au  traitd  de  1904,  attribud  aux  Pays-Bas  les  detix  rives  de 
la  Nodi  Meto  en  amont  du  point  A,  auquel  les  ddlimitateurs  avaient 
arrdtd  leurs  travaux  en  1899  (Voir  les  cartes  III  et  IV)  .^ 

7.  La  description  dans  le  traitd  de  1904,  article  3,  chiflFre  10,  de 
cette  ligne  A  C,  la  carte  contradictoirement  dessinde  en  1899  et 
sur  laquelle  les  ndgodateurs  de  1902  ont  ddlibdrd,  comme  enfin  la 
carte  officiellement  annexde  au  traitd  de  1904,  mentionnent  au  point 
A,  comme  devant  former  limite  dans  la  direction  du  nord,  xm 
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The  course  of  the  No^  Meto,  of  which  the  thalweg  was*  to  serve 
as  frontier  up  to  its  source,  was  recognized,  is  not  disputed,  and  a 
bound  was  located  differently  at  its  source. 

5.  Point  A,  at  the  southern  end  of  the  line  agreed  on  in  1904,  is 
the  point  at  which  work  of  delimitation  was  interrupted  in  1899. 
This  has  not  been  seriously  disputed  by  Portugal,  who  twice  in 
the  first  Case  uses  the  words :  ''It  cannot  be  denied  that  the  line 
starts  from  point  A,  to  which  the  procfes-verbaux  of  the  negotia- 
tions refer  (p.  10).  .  .  .  It  is  not  disputed  that  the  frontier 
concerning  which  there  is  question  does  not  start  from  the  point 
where  the  surveyors  of  1899  were  hindered  from  going  any  farther '* 
(p.  15).  To  dispute  the  location  of  point  A  would  again  put  in 
question  the  delimitation  of  the  lower  course  of  the  Nodi  Bilomi 
downstream  from  that  point ;  now,  that  part  of  the  frontier  was 
settled  definitely  by  number  9  of  article  3  of  the  treaty  of  1904 ; 
besides,  point  A  was  marked  differently  on  the  official  maps  of 
1899  and  of  1904  (See  annexes  III  and  IV)} 

6.  The  negotiators  of  1902-1904  found  themselves  starting 
from  point  A,  confronted  with  two  proposals.  One,  the  Portuguese 
proposal,  consisted  in  making  the  frontier  go  up  the  NoM  Bilomi 
river  in  an  easterly  direction  as  far  as  Nunkalal,  then  in  carrying 
the  frontier  to  the  north,  through  Humusu,  finally  reaching  the 
source  of  the  Nodi  Boll  Bass  emptying  into  the  sea  east  of  the 
Nodi  Meto  (line  B  D).  The  other,  the  Dutch  proposal,  said  line 
A  C,  consisted  in  carrying  it  north  from  point  A  as  far  as  the 
sources  of  the  Nodi  Meto.  The  negotiators  clearly,  categorically 
repudiated  the  first  Portuguese  layout  to  accept  the  second  line 
A  C  claimed  by  the  Netherlands ;  they  have,  on  the  map  annexed 
to  the  treaty  of  1904,  assigned  to  the  Netherlands  both  banks  of  the 
Nodi  Meto  upstream  from  point  A,  at  which  the  boundary  runners 
had  stopped  their  work  in  1899  (See  maps  III  and  IV)  .^ 

7.  The  description  of  this  line  A  C  in  the  treaty  of  1904,  article 
3,  number  10,  the  map  differently  sketched  in  1899  and  on  which  the 
negotiators  of  1902  deliberated^  as  finally  the  official  map  annexed 
to  the  treaty  of  1904,  mention  at  point  A  as  properly  forming  a 
boimdary  in  a  northerly  direction  an  affluent  to  which  all  Parties 

^  Annexe  B. 
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affluent  auquel  toutes  les  Parties  ont  donn6  de  1899  k  1909  le  nom 
d'06  Sunan.  Les  Parties  sont  aujourd'hid  d'accord  que  cet  affluent 
porte  en  r^alite  le  nom  de  Kabun  ou  de  Ldos.  Une  autre  riviere, 
dficouverte  posterieurement  k  environ  six  kilometres  plus  k  Vest, 
porte,  d'apres  les  Portugais,  le  nom  d'06  Sunan  et  prend  sa  source 
au  nord  du  Kinapua,  montagne  situee  tres  pr^s  de  la  rive  nord  de 
la  Bilomi.  L'existence  de  cette  rivifere  06  Sunan  est  contest6e 
par  les  Pays-Bas  dans  leur  second  M6moire  a  la  suite  de  deux  re- 
connaissances r6centes;  ce  pretendu  Oe  Sunan  s'appellerait  en 
r6alit6  Poeamesse  ou  Noel  Polan. 

II  est,  dans  la  pens6e  de  Tarbitre,  impossible  que  cette  autre  rivi- 
ere 06  Sunan,  si  elle  existe,  ait  6t6  celle  que  les  negociateurs  de  1899 
et  de  1 902-1 904  avaient  en  vue,  car. 

a)  Elle  n'est  pas  un  affluent  de  la  N06I  Bilomi ; 

b)  La  frontifere  proposie  k  cette  6poque  par  le  Portugal  et  (carUe 
d'un  commun  accord  en  1 902-1 904  devait,  en  partant  du  point  A 
et  en  se  dirigeant  vers  Vest,  passer  par  Nunkalat  puis  par  Kinapua ; 
or  Nunkalai  est  situ6  plusieurs  kilometres  k  Vouest  du  mont  Kina- 
pua et  k  Vouest  de  la  source  de  cette  nouvelle  riviere  dfenommee 
06  Sunan  par  les  Portugais ; 

c)  Les  deux  rives  de  la  N06I  Bilomi  en  amont  et  k  Test  du  point 
A  ayant  et6  attribuees  aux  Pays-Bas  en  1904,  I'affluent  devant 
servir  de  f rontiSre  dans  la  direction  du  nord  ne  pent  fitre  recherdi6 
en  amont  et  k  I'est  du  point  A. 

Les  principes  generaux  sur  rinterpr6tation  des  Conventions 
exigent  qu'on  tienne  compte  „  de  la  r6elle  et  commune  intention  des 
„  Parties  sans  s'arrfiter  aux  expressions  ou  denominations  inexactes 
„  dont  elles  ont  pu  se  servir  par  erreur."  Les  Parties  ont,  il  est 
vrai,  commis  une  erreur  en  donnant  le  nom  d'06  Sunan  k  Taffluent 
venant  du  nord  au  point  A,  mais  c'est  cet  affluent  seul  (d6nonun6 
alors  par  erreur  06  Sunan)  qui  6tait  nficessairement,  dans  la  pens^e 
concordante  des  Parties,  le  point  auquel  la  fronti6re  devait  quitter 
la  N06I  Bilomi  pour  se  diriger  vers  le  nord,  —  et  non  une  autre 
riviere  k  laquelle  les  Portugais  donnent  ce  nom  d'06  Sunan  et  qui 
serait  situ6e  six  kilom6tres  plus  k  Test.  En  d'autres  termes,  c'est  bien 
le  thalweg  de  la  rivi6re  aujourd'hui  d6nomm6e  Kabun  ou  L6os  qui 
doit  servir  de  f ronti6re  k  partir  du  point  A  dans  la  direction  du  nord. 
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gave  the  name  of  Od  Sunan  from  1899  to  1909.  To-day  all  Parties 
agree  this  affluent  really  bears  the  name  of  Kabun  or  Ldos.  An- 
other river  subsequently  discovered  about  six  kilometers  farther 
east  bears,  according  to  the  Portuguese,  the  name  of  Oe  Siman, 
and  takes  its  rise  north  of  Kinapua,  a  mountain  situated  very  near 
the  north  bank  of  the  Bilomi.  The  existence  of  this  stream  Oh 
Sunan  is  disputed  by  the  Netherlands,  in  their  second  Case,  in  con- 
sequence of  two  recent  reconnaissances:  this  alleged  O^  Sunan 
really  should  be  called  Poeamesse  of  No^l  Polan. 

It  is,  in  the  mind  of  the  arbitrator,  impossible  that  this  other 
Oh  Sunan  river,  if  it  exists,  could  have  been  the  one  the  negotiators 
of  1899  and  of  1 902-1 904  had  in  view,  for 

a)  It  is  not  an  affluent  of  the  No^l  Bilomi ; 

b)  The  frontier  proposed  by  Portugal  at  that  period  and  mapped 
by  common  agreement  in  1 902-1 904  would,  starting  from  point  A 
and  proceeding  easterly,  pass  through  Nunkalai,  then  through 
Kinapua ;  now  Nunkalal  is  situated  several  kilometers  to  the  west 
of  the  mount  Kinapua,  and  west  of  the  source  of  this  new  river 
called  Oft  Sunan  by  the  Portuguese; 

c)  Both  banks  of  the  Noftl  Bilomi  upstream  to  the  east  of  point 
A  having  been  assigned  to  the  Netherlands  in  1904,  the  affluent 
properly  serving  as  a  frontier  in  a  northerly  direction  cannot  be 
sought  upstream  and  east  of  point  A. 

The  general  principles  for  the  interpretation  of  Conventions 
demand  account  be  taken  ''of  the  real  and  mutual  intention  of  the 
Parties  without  pausing  on  inexact  expressions  or  terms  which 
possibly  they  may  have  used  erroneously."  The  parties  have,  it  is 
true,  made  a  mistake  in  giving  the  name  Oh  Sunan  to  the  affluent 
coming  from  the  north  at  point  A,  but  this  is  the  only  affluent 
(called  then  by  mistake  Oh  Sunan)  which  was  necessarily,  in 
the  common  thinking  of  the  Parties,  the  point  at  which  the 
boimdary  ought  to  leave  the  Noftl  Bilomi  to  proceed  north,  —  and 
not  any  other  river  to  which  the  Portuguese  give  the  name  06  Sunan 
and  which  would  be  located  six  kilometers  farther  east.  In  other 
words,  it  is  clearly  the  thalweg  of  the  river  to-day  called  Kabun 
or  Lftos  which  ought  to  serve  as  boundary  from  point  A  in 
a  northerly  direction. 


438  AWARD  OF  TRIBUNAL 

8.  A  partir  de  la  source  de  cette  riviere  Kabun  ou  Lfeos  (d6nomm6e 
k  tort  Oh  Sunan  de  1899  k  1909)  au  sud,  la  frontidre  doit,  k  teneur 
de  Tarticle  3,  chiffre  10,  du  trait6  de  1904,  „  traverser  autant  que 
„  possible  Nipani  et  Kelali  (Keli) "  pour  gagner  la  source  de  la  No& 
Meto,  au  nord. 

La  delimitation  propos6e  par  le  Portugal  contoumerait  entidre- 
ment  la  region  d6sign6e  sur  la  carte  officielle  de  1904  sous  le  nom 
de  Nipani  et  situ6e,  d'aprfes  cette  carte,  prfes  de  la  source  du  Kabun 
ou  Lfeos ;  la  frontidre  s'61oignerait  de  Nipani  de  plusieurs  kilometres 
dans  la  direction  de  Test.  M£me  si,  comme  le  fait  une  carte  portu- 
gaise  qui  n'a  pas  de  caractfere  contradictoirement  reconnu,  on  don- 
nait  le  nom  de  Nipani  k  une  r6gion  situ^e  beaucoup  plus  au  nord, 
k  Torient  des  sources  de  la  N06I  Meto,  la  frontidre  r6clam6e  par  le 
Portugal  ne  traverserait  pas  da  vantage  Nipani,  mais  le  contoume- 
rait par  le  nord. 

Le  traitfe  de  1904  present  de  traverser  „  autant  que  possible '' 
le  Nipani.  Le  trac6  sugg6r6  par  les  Pays-Bas  longe  la  partie  occi- 
dental du  Nipani  et  s'en  trouve  plus  prfes  que  le  trac6  propose  par 
le  Portugal. 

9.  Le  Portugal  objecte  que  la  ligne  directe  nord-sud  entre  les 
sources  de  la  riviere  Kabun  et  de  la  riviere  Nodi  Meto  morcellerait 
le  territoire  des  Ambenos  en  I'attribuant  partie  aux  Pays-Bas  et 
partie  au  Portugal ;  ce  morcellement  serait  contraire  au  trait6  de 
1859. 

Dans  la  pens6e  de  I'arbitre,  cette  objection  n'est  pas  fond6e  en 
ce  sens  que,  d6ji  en  1859,  une  „  partie"  de  I'Ambeno  6tait  incontes- 
tablement  plac6e  sous  la  souverainet6  des  Pays-Bas.  En  outre, 
au  cours  des  n6gociations  de  1899  k  1904,  il  a  €t€  produit  des  decla- 
rations contradictoires  des  indigenes,  les  Amakonos  et  les  Tumba- 
bas  n^erlandais  revendiquant  le  territoire  contest6  et  les  Ambenos 
portugais  le  revendiquant  de  leur  cdte.  Ce  pr6tendu  morcellement 
n'est  done  pas  d6montr6.  De  plus,  il  a  6t6  entendu  aux  Confe- 
rences de  1902,  sur  les  observations  du  premier  d616gu6  portugais 
lui-m6me,  qu'il  n'y  avait  pas  lieu  de  se  pr6occuper  outre  mesure  des 
pretentions  de  tribus  qui  se  d6placent  fr6quemment  et  passent 
successivement  du  territoire  de  I'un  des  Etats  dans  celui  de  Tautre. 
L'objection  que  les  territoires  d'une  mfime  tribu  ne  doivent  pas  fitre 
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8.  Starting  from  the  source  of  this  Kabun  or  Ltos  river  (wrongly 
called  0^  Snnan  from  1899  to  1909)  in  the  south,  the  boundary 
ought,  according  to  the  terms  of  article  3,  number  10,  of  the  treaty 
of  1904,  ''to  cross  Nipani  and  Kelali  (Keli)  as  far  as  possible''  to 
reach  the  source  of  the  Nodi  Meto,  on  the  north. 

The  boimdary  proposed  by  the  Portuguese  would  go  entirely 
around  the  region  designated  on  the  official  map  of  1904  under  the 
name  of  Nipani,  and  situated,  according  to  that  map,  near  the 
source  of  the  Kabxm  or  L6os ;  the  frontier  would  be  several  kilo- 
meters distant  from  Nipani  in  an  easterly  direction.  Even  if,  as 
does  a  Portuguese  map  which  has  no  significance  as  being  admit- 
tedly contradictory,  one  gives  the  name  of  Nipani  to  a  region 
located  much  more  to  the  north,  east  of  the  sources  of  the  Nodi 
Meto,  the  frontier  claimed  by  Portugal  would  not  even  then  cross 
Nipani,  but  would  go  around  it  to  the  north. 

The  treaty  of  1904  requires  crossing  Nipani  "as  far  as  possible." 
The  layout  suggested  by  the  Netherlands  runs  along  the  western 
part  of  Nipani  and  is  nearer  to  it  than  the  layout  proposed  by 
Portugal. 

9.  Portugal  objects  that  the  direct  north  and  south  line  be- 
tween the  sources  of  the  river  Kabim  and  the  river  Nodi  Meto 
would  divide  the  territory  of  the  Ambenos,  assigning  part  of  it  to 
the  Netherlands  and  part  to  Portugal;  this  partition  would  be 
contrary  to  the  treaty  of  1859. 

In  the  belief  of  the  arbitrator  this  contention  is  not  established 
in  that  sense  as  already  in  1859  a  "part"  of  Ambeno  was  placed 
unquestionably  under  the  sovereignty  of  the  Netherlands.  Be- 
sides, in  the  course  of  the  negotiations  from  1899  to  1904,  there  were 
produced  contradictory  declarations  of  the  natives,  the  Dutch 
Amakonos  and  Tumbabas  claiming  the  disputed  territory,  and  the 
Portuguese  Ambenos  claiming  it  on  their  side.  This  alleged  par- 
tition is  not  established.  It  was  understood,  moreover,  in  the 
Conferences  of  1902,  from  the  observation  of  the  first  Portuguese 
delegate  himself,  that  there  was  no  occasion  to  be  beyond  measure 
concerned  with  the  pretensions  of  the  tribes  who  frequently  dis- 
placed each  other  and  passed  successively  from  the  territory  of 
one  of  the  states  into  that  of  the  other.    The  objection  that  the 
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morcel6s,  ne  saurait  ainsi  6tre  retenue  par  I'arbitre,  car  elle  aurait 
dii  6tre  pr6sent6e  au  cours  des  n^godations  de  1902-1904 ;  actuelle- 
ment,  elle  est  tardive,  parce  que  le  trait6  de  1904,  le  seul  dont 
I'arbitre  ait  k  interpreter  I'article  3,  chiffre  lo,  ne  fait  aucune 
mention  d'line  volont^  des  Parties  de  ne  jamais  s6parer  des  popu- 
lations indigenes ;  ce  trait6  a  au  contraire  trac£  la  ligne  de  d6mar- 
cation  k  la  suite  de  Conferences  au  cours  desquelles  il  a  6te  entendu 
que  les  considerations  de  ce  genre  ne  doivent  pas  fitre  prepon- 
d6rantes. 

10.  La  ligne  de  fatte  propos^e  par  le  Gouvemement  n6erlandais 
entre  la  source  de  la  rividre  Kabun  (Ldos),  au  sud,  et  la  source  de 
la  N06I  Meto,  au  nord,  est  sufl^mment  naturelle  pour  pouvoir 
etre  trac^e  sur  le  terrain  sans  grandes  difficult^  pratiques.  Elle 
o£Fre  I'avantage  que  les  cours  d'eau  descendent  uniforme  de  cette 
ligne  de  fatte  vers  des  territoires  tous  places  sous  la  souverainete 
n6erlandaise.  Le  trac6  sugg6r6  par  le  Gouvemement  portugais 
attribuerait  au  contraire  k  des  souverainet^s  diff6rentes  la  partie 
sup6rieure  et  la  partie  inf6rieure  de  ces  divers  cours  d'eau. 

11.  D'une  fa^on  g6n6rale,  la  demande  du  Portugal  reproduit, 
en  fait,  compl^tement,  pour  tout  le  territoire  entre  la  No^  Bilomi 
au  sud  et  la  source  de  la  NoSl  Meto  au  nord,  la  ligne  que  cet  Etat 
revendiquait  en  1902  et  qu'il  a  abandonn6e  tant  d,  la  fin  de  la  Conf^ 
rence  de  1902  que  par  le  trait£  de  1904.  Si  la  demande  portugaise 
actuelle  £tait  fond6e,  on  ne  s'expliquerait  pas  pourquoi  les  Pajrs-Bas 
ont  fait,  en  1902,  du  re  jet  de  cette  demande  portugaise  une  condi- 
tion sine  qua  non.  Les  Conventions  entre  Etats,  comme  celles 
entre  particuliers,  doivent  £tre  interpr6t6es  „  plut6t  dans  le  sens 
„  avec  lequel  elles  peuvent  avoir  quelque  efifet  que  dans  le  sens  avec 
„  lequel  elles  n'en  pourraient  produire  aucun."  La  menace  n6er- 
landaise  de  rompre  les  n6gociations  en  1902  n'aurait  pas  de  sens 
si  rintention  avait  6t6  alors  d'attribuer  au  Portugal  pr6cis6ment 
le  territoire  r6clam6  par  les  Pays-Bas  comme  une  condition  de 
Taccord. 

12.  Enfin,  si  Ton  se  place  au  point  de  vue  de  r6quit6,  qu'il  importe 
de  ne  pas  perdre  de  vue  dans  les  relations  Internationales,  la  ligne 
de  falte  sugg6r6e  par  les  Pays-Bas  n'est  pas  contraire  k  I'Squite, 
en  ce  sens  que  le  Portugal  recevra  plus  de  territoires  qu'il  n'en  devait 
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territories  even  of  one  tribe  ought  not  to  be  partitioned  also  could 
not  be  entertained  by  the  arbitrator,  for  it  ought  to  have  been 
presented  during  the  course  of  the  negotiations  from  1902- 1904; 
now,  it  is  too  late,  because  the  treaty  of  1904,  the  only  one  of  which 
the  arbitrator  had  to  interpret  article  3,  number  10,  makes  no  men- 
tion of  a  wish  of  the  Parties  never  to  divide  the  Dtative  populations ; 
that  treaty,  on  the  contrary,  laid  out  the  boimdary  line  according 
to  the  conferences  in  the  course  of  which  it  was  understood  that 
considerations  of  this  character  ought  not  to  be  preponderant. 

10.  The  line  of  the  ridge  proposed  by  the  Netherlands  Govern- 
ment between  the  source  of  the  river  Kabim  (Lfos)  to  the  south,  and 
the  source  of  the  Nodi  Meto  to  the  north,  is  sufficiently  natural  to 
be  laid  out  on  land  without  great  practical  difficulties.  It  offers 
the  advantage  that  the  water  courses  uniformly  descend  from  that 
line  of  the  ridge  toward  the  territories  aU  placed  imder  Dutch  sov- 
ereignty. The  layout  suggested  by  the  Portuguese  Government 
on  the  contrary  would  assign  to  different  sovereignties  the  upper 
and  the  lower  part  of  these  several  streams. 

11.  In  a  general  way  the  demand  of  Portugal  reproduces,  in  fact, 
completely,  for  all  the  territory  between  the  NoM  Bilomi  to  the 
south  and  the  Nodi  Meto  to  the  north,  the  line  which  that  State 
claimed  in  1902  and  which  it  abandoned  both  at  the  end  of  the 
Conference  of  1902  and  by  the  treaty  of  1904.  If  the  present 
Portuguese  claim  were  established,  it  would  not  be  explained  why 
the  Netherlands  in  1902  made  the  rejection  of  this  Portuguese 
demand  a  condition  sine  qua  nan.  Agreements  between  States, 
as  those  between  individuals,  ought  to  be  interpreted  ''rather  in 
the  sense  in  which  they  would  have  some  effect  than  in  the  sense  in 
which  they  would  produce  none."  The  Dutch  threat  to  break  off 
the  negotiations  in  1902  would  not  have  meaning  if  the  intention 
had  been  then  to  assign  to  Portugal  precisely  the  territory  claimed 
by  the  Netherlands  as  a  condition  for  agreement. 

12.  Finally,  if  one  takes  the  point  of  view  of  equity,  which  it  is 
important  not  to  lose  from  view  in  international  relations,  the 
line  of  the  ridge  proposed  by  the  Netherlands  is  not  contrary  to 
equity,  in  the  sense  that  Portugal  will  receive  more  territory  than 
it  ought  to  hope  for  according  to  the  theoretical  line  A  C,  to  which 
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esp6rer  selon  la  ligne  th6orique  A  C,  ^  laquelle  il  a  consenti  en  1904, 
avant  qu'on  piit  aller  reconnaltre  le  terrain.  La  ligne  A  C  est  toute 
entiSre  trac6e  k  Tint^rieur  du  territoire  qui  reviendra  au  Portugal ; 
la  R6publique  portugaise  sera  de  la  sorte  mieux  partag6e,  en  fait, 
qu'elle  ne  pouvait  s'y  attendre  (voir  carte  annex6e  VII)  ^  Si,  au 
contraire,  le  trac6  oriental  sugg6r6  par  le  Gouvernement  portugais 
6tait  adopts,  les  Pays-Bas  pourraient  avec  raison  pr6tendre  qu'on 
les  prive  de  presque  tout  le  territoire  qui  leur  avait  ete  attribu6 
thSoriquement  en  1904  en  contre-partie  de  Tabandon  de  Tenclave 
de  Maukatar  au  centre  de  Tile  de  Timor  et  en  contre-partie  de 
I'abandon  des  revendications  n6erlandaises  sur  Tensemble  de 
r  „  enclave*'  d'Ambeno. 


En  cons6quence, 

L'arbitre 

vu  les  deux  traitSs  sign6s  k  Lisbonne  les  20  avril  1859  et  10  juin 
1893  ^^  ^^  trait6  sign6  k  La  Haye  le  i*  octobre  1904  entre  les  Pays- 
Bas  et  le  Portugal  pour  la  delimitation  de  leurs  p)ossessions  respec- 
tives  dans  Tile  de  Timor ; 

vu  le  compromis  d'arbitrage  sign6  k  La  Haye  le  3  avril  1913,  et 
notamment  I'article  2  ainsi  con^u:  „  L'arbitre,  statuant  sur  les 
„  donnfiesfoumies  paries  Parties, dfiddera  en  sebasantsur  lestraitfe 
„  et  les  principes  g6n6raux  du  droit  international,  comment  doit 
„  fitre  fixee  conform6ment  k  I'article  3, 10®  dela  Convention  conclue 
„  k  La  Haye  i*'  octobre  1904,  concemant  la  d61imitation  des  pos- 
„  sessions  nSerlandaises  et  portugaises  dans  I'lle  de  Timor,  la  limite 
„  k  partir  de  la  N06I  Bilomi  jusqu'i  la  source  de  la  N06I  Meto" ; 

vu  les  Notes  diplomatiques  faisant  part  au  soussignS  de  sa  desig- 
nation comme  arbitre  par  application  de  I'article  i*  du  compromis ; 

vu  les  premiers  et  seconds  M6moires  remis  en  temps  utile  par 
chacune  des  hautes  Parties  contestantes,  ainsi  que  les  cartes  et 
documents  annex6s  aux  dits  m6moires ; 

vu  les  considerations  de  fait  et  de  droit  formulfees  d-dessus  sous 
chiflfres  I  i  VII ; 
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she  consented  in  1904,  before  it  was  possible  to  go  to  explore  the 
land.  The  line  A  C  is  laid  out  altogether  within  the  territory  that 
will  revert  to  Portugal ;  the  Portuguese  Republic  will  receive  thus 
a  share  better,  in  fact,  than  it  might  expect  there  (see  map  appended 
VII)  .^  If,  on  the  contrary,  the  eastern  layout  suggested  by  the 
Portuguese  Government  were  adopted,  the  Netherlands  could  right- 
fully allege  they  were  being  deprived  of  almost  all  the  territory 
which  theoretically  had  been  granted  them  in  1904  as  compensation 
for  abandoning  the  enclave  of  Maukatar  in  the  center  of  the  island 
of  Timor  and  in  compensation  for  abandoning  Dutch  claims  to  the 
whole  of  the  "enclave"  of  Ambeno. 


Consequently, 

The  Arbitrator 

considering  the  two  treaties  signed  at  Lisbon,  April  20,  1859, 
and  June  10,  1893,  ^Jid  the  treaty  signed  at  The  Hague,  October  i, 
1904,  between  the  Netherlands  and  Portugal  for  the  delimitation 
of  their  respective  possessions  in  the  island  of  Timor ; 

considering  the  compromis  of  arbitration  signed  at  The  Hague, 
April  3,  1 91 3,  and  especially  article  2  thus  stated:  "The  arbitra- 
tor, relying  on  the  evidence  furnished  by  the  Parties,  shall  decide, 
on  the  basis  of  the  treaties  and  the  general  principles  of  international 
law,  how,  conformably  to  article  3,  nxmiber  10  of  the  Convention 
concluded  at  The  Hague,  October  i,  1904,  concerning  the  delimita- 
tion of  Dutch  and  Portuguese  possessions  in  the  island  of  Timor, 
the  boundary  ought  to  be  fixed  from  the  Nodi  Bilomi  as  far  as  the 
source  of  the  N06I  Meto" ; 

considering  the  diplomatic  notes  informing  the  undersigned  of 
his  appointment  as  arbitrator  by  application  of  article  i  of  the 
compromis ; 

considering  the  first  and  second  Cases  deposited  in  due  time  by 
each  of  the  high  contending  Parties,  as  well  as  the  maps  and  doc- 
uments annexed  to  the  said  cases ; 

considering  the  matters  of  fact  and  of  law  formulated  above 
under  nimibers  I  to  VII; 
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vu  la  Convention  sign6e  k  La  Haye  le  i8  octobre  1907  pour  le 
r^glement  pacifique  des  conflits  intemationauz ; 

V article  j,  chiffre  10,  de  la  Convention  conclue  d  La  Haye  le 
i^  octobre  igo4  concernant  la  dilimitation  des  possessions  nierlan- 
daises  et  portugaises  dans  VUe  de  Timor  doit  etre  inter prSte  confornU- 
meni  aux  conclusions  du  Gouvernement  royal  des  Pays-Bas,  pour  la 
limite  d  partir  de  la  NoU  Bilomijusqu^d  la  source  de  la  Noel  Meto; 
en  consiquence,  U  sera  procidi  d  Varpentage  de  cette  partie  de  la 
frontiere  sur  la  base  de  la  carte  au  i/jOyOoo  annexie  sous  N^  IV  au 
premier  Mimoire  remis  d  Varbitre  par  le  Gouvernement  nierlandais, 
Une  reproduction  de  cette  carte  signie  par  Varbitre  est  jointe  comme 
annexe  VII  ^  d  la  prisente  sentence  dont  elle  fera  partie  inUgrante. 

Les  frais,  fix6s  i  fr.  2000,  ont  6t6  pr6Iev6s  sur  la  somme  de  4000  fr. 
consignee  entre  les  mains  de  I'arbitre  en  execution  de  I'art.  8  du 
compromis  du  3  avril  1913  ;  la  diff6rence,  soit  fr.  2000,  sera  restitu6e 
aux  deux  parties  par  6gales  portions  et  contre  quittance,  au  moment 
de  la  notification  de  la  sentence. 

Fait  en  trois  exemplaires  dont  I'un  sera  remis  contre  r6c6piss6 
par  M.  le  secretaire  g6n6ral  du  Bureau  international  de  la  Cour 
permanente  d'arbitrage  i  La  Haye,  i  Son  Excellence  le  Ministre  des 
Affaires  Etrang^res  des  Pays-Bas  pour  valoir  notification  au 
Gouvernement  royal  n6erlandais,  et  dont  le  second  sera  remis  le 
mdme  jour  et  dans  les  mfimes  formes  i  Son  Excellence  TEnvoyfe 
extraordinaire  et  Ministre  P16nipotentiaire  de  la  R6publique 
portugaise  pr^s  S.  M.  la  Reine  des  Pays-Bas  pour  valoir  notification 
au  Gouvernement  de  la  R6publique  portugaise.  Le  troisi^e 
exemplaire  sera  d6pos6  aux  archives  du  Bureau  international  de 
la  Cour  permanente  d'arbitrage. 

Paris,  le  25  juin  1914.  Lasdy. 
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considering  the  Convention  signed  at  The  Hague,  October  18, 
1907,  for  the  Pacific  Settlement  of  International  Disputes ; 


Awards 

Article  3,  number  10,  of  the  Convention  concluded  at  The  Hague, 
October  7,  1904,  concerning  the  delimitation  of  Dutch  and  Portuguese 
possessions  in  the  island  of  Timor  ought  to  be  interpreted  conform- 
ably to  the  conclusions  of  the  royal  Government  of  the  Netherlands 
as  to  the  boundary  from  the  NoH  Bilomi  as  far  as  the  source  of  the 
Noel  Meto;  consequently  there  wiU  be  a  survey  of  that  part  of  the 
frontier  on  the  basis  of  the  map  at  1/50,000  anneoced  under  No.  IV 
of  the  first  Case  deposited  with  the  arbitrator  by  the  Dutch  Govern- 
ment. A  reproduction  of  this  map  signed  by  the  arbitrator  is  ap- 
pended as  annex  VII  ^  to  the  present  award  of  which  it  shall  be  an 
integral  part. 

Expenses,  fixed  at  2000  francs,  have  been  deducted  from  the 
sum  of  4000  francs  placed  in  the  hands  of  the  arbitrator  in  execu- 
tion of  art.  8  of  the  compromis  of  April  3,  1913 ;  the  remainder, 
or  2000  francs,  will  be  remitted  in  equal  shares  to  the  two  Parties 
and  against  receipt,  at  the  time  of  the  notification  of  the  award. 

Done  in  triplicate  of  which  one  copy  shall  be  delivered,  against 
receipt  by  M.  the  General  Secretary  of  the  International  Bureau  of 
the  Permanent  Court  of  Arbitration  at  The  Hague,  to  His  Excel- 
lency the  Minister  of  Foreign  Affairs  of  the  Netherlands  to  serve  as 
notification  to  the  Royal  Government  of  the  Netherlands,  and  of 
which  the  second  shall  be  delivered  on  the  same  day  and  in  the  same 
manner  to  His  Excellency  the  Envoy  Extraordinary  and  Minister 
Plenipotentiary  of  the  Portuguese  Republic  near  H.  M.  the  Queen 
of  the  Netherlands,  to  serve  as  notification  to  the  Government  of 
the  Portuguese  Republic.  The  third  shall  be  deposited  in  the 
archives  of  the  International  Bureau  of  the  Permanent  Court  of 
Arbitration. 

Paris,  June  25,  1914.  Lardy. 

lAnnoeC. 
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CONVENTION    FOR    THE    PACIFIC    SETTLEMENT    OF 
INTERNATIONAL  DISPUTES,   JULY   29,    1899 

The  cases  relating  to  the  Pious  Fund  of  the  Califomias,  the 
Preferential  Treatment  of  Claims  of  the  Blockading  Powers  against 
Venezuela,  the  Japanese  House  Tax,  and  the  Right  of  the  Muscat 
Dhows  to  fly  the  French  flag  were  settled  imder  the  Convention 
for  the  Pacific  Settlement  of  International  Disputes  which  was 
signed  at  The  Hague,  July  29, 1899.  ^^^^  Convention  was  ratified 
in  1900  by  twenty  of  the  twenty-six  signatory  powers.  The  re- 
maining signatory  powers  ratified  the  Convention  before  Jime  15, 
1907.  On  that  date  fourteen  other  states  signified  adherence  to 
the  Convention.  Shortly  after  three  other  states  adhered,  making 
a  total  of  forty- three  states  parties  to  this  Convention  early  in  June, 
1907,  Sweden  and  Norway  ratifying  as  a  united  kingdom  in  1900. 
Certain  states  ratified  the  Convention  under  reservations.  The 
seventeen  states  which  adhered  to  this  Convention  in  1907  were 
states  of  South  America  and  of  Central  America  acting  thus  on  en- 
tering as  participants  in  the  Second  Hague  Conference. 

CONVENTION   POUR  LE    R^GLE-      CONVENTION  FOR  THE  PACIFIC 
MENT   PACIFIQUE   DES   CON-  SETTLEMENT   OF   INTER- 

FLITS  INTERNATIONAUX  NATIONAL   DISPUTES 


Sa  Majest6  TEmpereur  d'AUe- 
magne,  Roi  de  Prusse ;  Sa  Ma- 
jest6  TEmpereur  d'Autriche,  Roi 
de  Bohdme  etc.  et  Roi  Aposto- 
lique  de  Hongrie ;  Sa  M  ajest6  le 
Roi  des  Beiges ;  Sa  Majest6 
TEmpereur  de  Chine ;     Sa  Ma- 


His  Majesty  the  Emperor  of 
Germany,  King  of  Prussia ;  His 
Majesty  the  Emperor  of  Austria, 
King  of  Bohemia,  etc.,  and  Apos- 
tolic King  of  Hungary ;  His  Maj- 
esty the  King  of  the  Belgians ;  His 
Majesty  the  Emperor  of  China ; 
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]est6  le  Roi  de  Danemark;  Sa 
Majest6  le  Roi  d'Espagne  et  en 
Son  Nom  Sa  Majesty  la  Reine- 
R^ente  du  Royaume;  le  Presi- 
dent des  fitats-Unis  d'Am^rique ; 
le  Prudent  des  fitats-Unis  Mexi- 
cains;  le  Pr&ident  de  la  R^pu- 
blique  Frangaise ;  Sa  Majest6  la 
Reine  du  Royaume-Uni  de  la 
Grande  Bretagne  et  d'lrlande, 
Imp&atrice  des  Indes;  Sa  Ma- 
jest6  le  Roi  des  Hellenes;  Sa 
Majesty  le  Roi  d'ltalie;  Sa 
Majesty  TEmpereur  du  Japon; 
Son  Altesse  Royale  le  Grand- 
Due  de  Luxembourg,  Due  de 
Nassau;  Son  Altesse  le  Prince 
de  Mont6n6gro;  Sa  Majesty  la 
Reine  des  Pays-Bas ;  Sa  Majest6 
Imp^riale  le  Schah  de  Perse; 
Sa  Majesty  le  Roi  de  Portugal 
et  des  Algarves  etc. ;  Sa  Majesty 
le  Roi  de  Roumaine;  Sa  Majesty 
TEmpereur  de  Toutes  les  Russies ; 
Sa  Ma  jest  6  le  Roi  de  Serbie; 
Sa  Majest6  le  Roi  de  Siam;  Sa 
Majesty  le  Roi  de  Su^e  et  de 
Norvfege;  le  Conseil  Federal 
Suisse;  Sa  Majesty  TEmpereur 
des  Ottomans  et  Son  Altesse 
Royale  le  Prince  de  Bulgarie 


Animus  de  la  ferme  volont^ 
de  concourir  au  maintien  de  la 
paix  g^n^rale; 

R6solus  k  favoriser  de  tous 


His  Majesty  the  King  of  Den- 
mark; His  Majesty  the  King  of 
Spain  and  in  His  Name  Her 
Majesty  the  Queen  Regent  of 
the  Kingdom;  the  President  of 
the  United  States  of  America; 
the  President  of  the  United 
Mexican  States;  the  President 
of  the  French  Republic;  Her 
Majesty  the  Queen  of  the  United 
Kingdom  of  Great  Britain  and 
Ireland,  Empress  of  India;  His 
Majesty  the  King  of  the  Hellenes ; 
His  Majesty  the  King  of  Italy; 
His  Majesty  the  Emperor  of 
Japan;  His  Royal  Highness  the 
Grand  Duke  of  Luxemburg, 
Duke  of  Nassau;  His  Highness 
the  Prince  of  Montenegro;  Her 
Majesty  the  Queen  of  the  Nether- 
lands ;  His  Imperial  Majesty  the 
Shah  of  Persia;  His  Majesty 
the  King  of  Portugal  and  of  the 
Algarves,  etc.;  His  Majesty  the 
Eang  of  Roumania;  His  Maj- 
esty the  Emperor  of  All  the 
Russias;  His  Majesty  the  King 
of  Ser^da ;  His  Majesty  the  King 
of  Siam ;  His  Majesty  the  King 
of  Sweden  and  Norway;  the 
Swiss  Federal  Council;  His  Maj- 
esty the  Emperor  of  the  Otto- 
mans and  His  Royal  Highness 
the  Prince  of  Bulgaria 

Animated  by  a  strong  desire  to 
concert  for  the  maintenance  of 
the  general  peace; 

Resolved  to  second  by  their 
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leurs  efforts  le  rfeglement  amiable 
des  conflits  internationaux; 

Reconnaissant  la  solidarity  qui 
unit  les  membres  de  la  soci6t6  des 
nations  civilis^es; 

Voulant  ftendre  rempire  du 
droit  et  fortifier  le  sentiment  de  la 
justice  Internationale; 

Convaincus  que  I'institution 
permanente  d'une  juridiction  ar- 
bitrale,  accessible  k  tous,  au  sein 
des  Puissances  ind^pendantes, 
pent  contribuer  efficacement  k 
ce  r^sultat ; 

Consid6rant  les  .  avantages 
d'une  organisation  gdn^rale  et 
r6gulifere  de  la  procedure  arbi- 
tnde; 

Estimant,  avec  T  Auguste  Initia- 
teur  de  la  Conference  Internatio- 
nale de  la  Paixy  qu'il  importe  de 
consacrer  dans  un  accord  inter- 
national les  principes  d'6quit6 
et  de  droit  sur  lesquels  reposent 
la  s6curit6  des  £tats  et  le  bien- 
fitre  des  peuples; 

D^rant  conclure  une  Con- 
vention k  cet  effety  ont  nomm6 
pour  Leurs  Pl^nipotentiaires, 
savoir : 

[Denomination  des  P16nipoten- 

tiaires] 

Lesquels,  aprfes  s' fit  re  com- 
munique leurs  pleins  pouvoirs, 
trouv^s  en  bonne  et  due  forme, 
sont  convenus  des  dispositions 
suivantes: 


best  efforts  the  friendly  settle- 
ment of  international  disputes; 

Recognizing  the  solidarity 
which  imites  the  members  of  the 
society  of  civilized  nations; 

Desirous  of  extending  the  em- 
pire of  law,  and  of  strengthening 
the  appreciation  of  international 
justice; 

Convinced  that  the  permanent 
institution  of  a  Court  of  Arbitra- 
tion, accessible  to  all,  in  the  midst 
of  the  independent  Powers,  will 
contribute  effectively  to  this  re- 
sult; 

Having  regard  to  the  advan- 
tages attending  the  general  and 
regular  organization  of  arbitral 
procedure; 

Sharing  the  opinion  of  the  Au- 
gust Initiator  of  the  International 
Peace  Conference  that  it  is  ex- 
pedient to  record  in  an  interna- 
tional Agreement  the  principles 
of  equity  and  right  on  which  are 
based  the  security  of  States  and 
the  welfare  of  peoples ; 

Being  desirous  of  concluding  a 
Convention  to  this  effect,  have 
appointed  as  their  Plenipotentia- 
ries, to  wit : 

[Names  of  plenipotentiaries] 

Who,  after  communication  of 
their  full  powers,  found  in  good 
and  due  form,  have  agreed  on  the 
following  provisions: 
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TiTKB     I.  —  Du     Maintien     de     la      Title  I.  —  On  the  Maintenance  of 
Padc  G£n£rale  the  General  Peace 


Article  i 

En  vue  de  pr^venir  autant  que 
possible  le  recours  k  la  force  dans 
les  rapports  entre  les  Etats,  les 
Puissances  signataires  convien- 
nent  d'employer  tous  leurs  eflForts 
pour  assurer  le  rfeglement  paci- 
fique  des  diff^rends  internatio- 
naux. 


Article  i 

With  a  view  to  obviating,  as 
far  as  possible,  recourse  to  force 
in  the  relations  between  States, 
the  Signatory  Powers  agree  to  use 
their  best  efforts  to  insure  the 
pacific  settlement  of  international 
differences. 


TttreII.  —  Des  Bons  Offices  et  de 
la  mediation 

Article  2 

En  cas  de  dissentiment  grave 
ou  de  conflit,  avant  d'en  appeler 
aux  armes,  les  Puissances  signa- 
taires conviennent  d'avoir  re- 
cours, en  tant  que  les  circon- 
stances  le  permettront,  aux  bons 
offices  ou  k  la  nidation  d'une 
ou  de  plusieurs  Puissances  amies. 

Article  3 

Ind6pendamment  de  ce  re- 
cours, les  Puissances  signataires 
jugent  utile  qu'une  ou  plusieurs 
Puissances  6trangferes  au  confiit 
offrent  de  leur  propre  initiative, 
en  tant  qui  les  circonstances  s'y 
prfitent,  leurs  bons  offices  ou 
leur  m^iation  aux  £tats  en 
conffit. 

Le  droit  d'offrir  les  bons  offices 
ou  la  m^ation  appartient  aux 
Puissances  Arangferes  au  conffit, 
m£me  pendant  le  cours  des  hos- 
tiUt^. 


Title  II.  —  On  Good  Offices  and 
Mediation 

Article  2 

In  case  of  serious  disagreement 
or  conflict,  before  an  appeal  to 
arms,  the  Signatory  Powers  agree 
to  have  recourse,  as  far  as  cir- 
cumstances allow,  to  the  good 
offices  or  mediation  of  one  or 
more  friendly  Powers. 


Article  3 

Independently  of  this  recourse, 
the  Signatory  Powers  recommend 
that  one  or  more  Powers,  strangers 
to  the  dispute,  should,  on  their 
own  initiative,  and  as  far  as  cir- 
cumstances may  allow,  offer  their 
good  offices  or  mediation  to  the 
States  at  variance. 

Powers,  strangers  to  the  dis- 
pute, have  the  right  to  offer  good 
offices  or  mediation,  even  during 
the  course  of  hostilities. 
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L'exercice  de  ce  droit  ne  peut 
jamais  6tre  consid^r6  par  Pune 
ou  Tautre  des  Parties  en  litige 
comme  un  acte  peu  amical. 

Article  4 

Le  r61e  de  m^liateur  consiste 
k  concilier  les  pretentions  op- 
poses et  k  apaiser  les  ressenti- 
ments  qui  peuvent  s'6tre  pro- 
duits  entre  les  £tats  en  conflit. 

Articxe  5 

Les  fonctions  de  m^ateur 
cessent  du  moment  oil  il  est 
constate,  soit  par  Tune  des  Parties 
en  litige,  soit  par  le  m&liateur 
lui-mfime,  que  les  moyens  de 
conciliation  proposes  par  lui  ne 
sont  pas  accept^s. 

Article  6 

Les  bons  offices  et  la  mediation, 
soit  sur  le  recours  des  Parties  en 
conflit,  soit  sur  Pinitiative  des 
Puissances  etrangferes  au  con- 
flit, ont  exclusivement  le  carac- 
tbre  de  conseil  et  n'ont  jamais 
force  obligatoire. 

Article  7 

L'acceptation  de  la  mediation 
ne  peut  avoir  pour  effet,  sauf  con- 
vention contraire,  d'interrompre, 
de  retarder  ou  d'entraver  la 
mobilisation  et  autres  mesures 
pr^paratoires  k  la  guerre. 

Si  elle  intervient  aprfes  Pouver- 
ture  des  hostilitfe,  elle  n'inter- 
rompt  pas,  sauf  convention  con- 


The  exercise  of  this  right  can 
never  be  regarded  by  one  or  the 
other  of  the  parties  in  conflict  as 
an  unfriendly  act. 

Article  4 

The  part  of  the  mediator  con- 
sists in  reconciling  the  opposing 
claims  and  appeasing  the  feelings 
of  resentment  which  may  have 
arisen  between  the  States  at 
variance. 

Article  5 

The  functions  of  the  mediator 
are  at  an  end  when  once  it  is 
declared,  either  by  one  of  the  par- 
ties to  the  dispute,  or  by  the 
mediator  himself,  that  the  means 
of  reconciliation  proposed  by 
him  are  not  accepted. 

Article  6 

Good  offices  and  mediation, 
either  at  the  request  of  the  parties 
at  variance,  or  on  the  initiative 
of  Powers  strangers  to  the  dis- 
pute, have  exclusively  the  char- 
acter of  advice  and  never  have 
binding  force. 

Article  7 

The  acceptance  of  mediation 
can  not,  unless  there  be  an  agree- 
ment to  the  contrary,  have  the 
-effect  of  interrupting,  delaying, 
or  hindering  mobilization  or  other 
measures  of  preparation  for  war. 

If  mediation  occurs  after  the 
commencement  of  hostilities,  it 
causes  no  interruption  to  the  mill- 
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traire,  les  operations  militaires 
en  cours. 

Article  8 

Les  Puissances  signataires  sont 
d'accord  pour  recommander  Tap- 
plication,  dans  les  drconstances 
qui  le  permettent,  d'une  media- 
tion sp^dale  sous  la  forme  sui- 
vante : 

En  cas  de  diff^rend  grave  com- 
promettant  la  paix,  les  £tats  en 
conflit  choisissent  respectivement 
une  Puissance  k  laquelle  lis  con- 
sent la  mission  d'entrer  en  rap- 
port direct  avec  la  Puissance 
choisie  d'autre  part,  k  PefiFet  de 
pr6venir  la  rupture  des  rela- 
tions paci&ques. 

Pendant  la  dur^e  de  ce  mandat 
dont  le  terme,  sauf  stipulation 
contraire,  ne  peut  exc&ier  trente 
jours,  les  £tats  en  litige  cessent 
tout  rapport  direct  au  sujet  du 
conflit,  lequel  est  consider^ 
comme  d6i6T6  exclusivement  aux 
Puissances  mediatrices.  Celles- 
d  doivent  appliquer  tous  leurs 

efforts  k  r^gler  le  diff^rend. 

En  cas  de  rupture  effective  des 
relations  paci&ques,  ces  Puis- 
sances demeurent  charg^es  de  la 
mission  commune  de  profiler 
de  toute  occasion  pour  r^tablir 
la  paix. 


tary  operations  in  progress,  unless 
there  be  an  agreement  to  the  con- 
trary. 

Article  8 

The  Signatory  Powers  are 
agreed  in  recommending  the 
application,  when  circumstances 
allow,  of  spedal  mediation  in 
the  following  form: 

In  case  of  a  serious  difference 
endangering  the  peace,  the  States 
at  variance  choose  respectively  a 
Power,  to  whom  they  intrust  the 
mission  of  entering  into  direct 
communication  with  the  Power 
chosen  on  the  other  side,  with  the 
object  of  preventing  the  rupture 
of  pacific  relations. 

For  the  period  of  this  mandate, 
the  term  of  which,  unless  other- 
wise  stipulated,  can  not  exceed 
thirty  days,  the  States  in  conflict 
cease  from  all  direct  communica- 
tion on  the  subject  of  the  dispute, 
which  is  regarded  as  referred 
exclusively  to  the  mediating 
Powers,  who  must  use  their  best 
efforts  to  settle  it. 

In  case  of  a  definite  rupture 
of  padfic  relations,  these  Powers 
are  charged  with  the  joint  task 
of  taking  advantage  of  any  op- 
portunity to  restore  peace. 


TiTRE  III.  —  Des  Commissions  Inter-     Title  III.  —  On  International  Com- 

NATIONALES  D'£NQU£tE  MISSIONS  OF  INQUIRY 


Article  9 
Dans  les  litiges  d'ordre  inter- 


Article  9 

In    differences    of    an    inter- 
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national  n'engageant  ni  I'hon- 
neur  ni  des  int^rfits  essentiels 
et  provenant  d'une  divergence 
d'appr^ation  sur  des  points  de 
fait,  les  Puissances  signataires 
jugent  utile  que  les  Parties  qui 
n'auraient  pu  se  mettre  d'accord 
par  les  voies  diplomatiques  in- 
stituent,  en  tant  que  les  cir- 
constances  le  permettront,  une 
Commission  Internationale  d'en- 
quite  chargde  de  faciliter  la  solu- 
tion de  ces  litiges  en  ^laircis- 
santy  par  un  examen  impartial 
et  consciendeux,  les  questions 
de  fait. 

Article  xo 

Les  Commissions  Internatio- 
nales d'enqu6te  sont  constitutes, 
par  convention  sp^ciale  entre 
les  Parties  en  litige. 

La  Convention  d'enquftte  pre- 
cise les  faits  k  examiner  et  T  ^ten- 
due  des  pouvoirs  des  Commis- 
saires. 

Elle  r^gle  la  procedure. 

L'enqu£te  a  lieu  contradic- 
toirement. 

La  forme  et  les  d^lais  k  ob- 
server, en  tant  qu'ils  ne  sont  pas 
fix6s  par  la  Convention  d'en- 
quite,  sont  d^termin^s  par  la 
Commission  elle-m6me. 


national  nature  involving  neither 
honor  nor  vital  interests,  and 
arising  from  a  difference  of 
opinion  on  points  of  fact,  the 
Signatory  Powers  recommend 
that  the  parties  who  have  not 
been  able  to  come  to  an  agree- 
ment by  means  of  diplomacy 
should,  as  far  as  circumstances 
allow,  institute  an  International 
Commission  of  Inquiry,  to  facili- 
tate a  solution  of  these  differ- 
ences by  elucidating  the  facts  by 
means  of  an  impartial  and  con- 
scientious investigation. 


Article  io 

The  International  Commis- 
sions of  Inquiry  are  constituted 
by  special  agreement  between 
the  parties  in  conflict. 

The  Convention  for  an  inquiry 
defines  the  facts  to  be  examined 
and  the  extent  of  the  Commis- 
sioners' powers- 
It  settles  the  procedure. 
On  the  inquiry  both  sides  must 
be  heard. 

The  form  and  the  periods  to  be 
observed,  if  not  stated  in  the  in- 
quiry Convention,  are  decided  by 
the  Conmiission  itself. 


Article  ii 

Les  Commissions  intematio- 
nales  d'enqu6te  sont  formdes,  sauf 
stipulation  contraire,  de  la  ma- 


ArTICLE  XX 

The  International  Commis- 
sions of  Inquiry  are  formed, 
unless   otherwise   stipulated,   in 
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nifere  dAerminfe  par  rarticle  32     the    manner    fixed    by    article 
de  la  pr^sente  Convention.  32  of  the  present  Convention. 


Article  12 

Les  Puissances  en  litige  s'en- 
gagent  k  foumir  k  la  Commission 
intemationale  d'enqu^te,  dans  la 
plus  large  mesure  qu'Elles  juge- 
ront  possible,  tous  les  moyens  et 
toutes  les  facilit6s  n^cessaires 
pour  la  connaissance  complete 
et  I'appr^ciation  exacte  des  faits 
en  question. 

Akticle  13 

La  Commission  intemationale 
d'enquftte  pr^sente  aux  Puis- 
sances en  litige  son  rapport  sign^ 
par  tous  les  membres  de  la  Com- 
mission. 

Article  14 

Le  rapport  de  la  Commission 
intemationale  d'enqu6te,  limits  k 
la  constatation  des  faits,  n'a  nuUe- 
ment  le  caractfere  d'une  Sentence 
arbitrale.  H  laisse  aux  Puis- 
sances en  litige  une  entifere 
liberty  pour  la  suite  k  donner  k 
cette  constatation. 


Article  12 

The  Powers  in  dispute  engage 
to  supply  the  Intemational  Com- 
mission of  Inquiry,  as  fully  as 
they  may  think  possible,  with  all 
means  and  facilities  necessary  to 
enable  it  to  be  completely  ac- 
quainted with  and  to  accurately 
understand  the  facts  in  question. 


Article  13 

The  Intemational  Commission 
of  Inquiry  communicates  its  re- 
port to  the  conflicting  Powers, 
signed  by  all  the  members  of  the 
Commission. 

Article  14 

The  report  of  the  Intemational 
Commission  of  Inquiry  is  limited 
to  a  statement  of  facts,  and  has  in 
no  way  the  character  of  an  Arbi- 
tral Award.  It  leaves  the  con- 
flicting Powers  entire  freedom  as 
to  the  effect  to  be  given  to  this 
statement. 


Titre  IV.  —  De  l' Arbitraos   Inter-     Title  IV.  —  On  International  Arbi- 

national  tration 

Chapitre  I.  —  De  la  Justice  arbUraie       Chapter  I.  —  On  the  System  of  Arbi" 

tration 


Article  15 

L'arbitrage  intemational  a 
pour  objet  le  rfeglement  de  litiges 
entre  les  £tats  par  des  juges  de 


Article  15 

International  arbitration  has 
for  its  object  the  settlement  of 
differences    between    States    by 
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leur  choix  et   sur  la  base  du     judges  of  their  own  choice,  and 
respect  du  droit.  on  the  basis  of  respect  for  law. 


Article  i6 

Dans  les  questions  d'ordre  juri- 
dique,  et  en  premier  lieu  dans 
les  questions  d'interpr^tation  ou 
d'application  des  Conventions  In- 
ternationales, Tarbitrage  est  re- 
connu  par  les  Puissances  ag- 
nataires  comme  le  moyen  le 
plus  efficace  et  en  m6me  temps 
le  plus  Equitable  de  r^gler  les 
litiges  qui  n'ont  pas  ^t^  r^solus 
par  les  voies  diplomatiques. 

Article  17 

La  Convention  d'arbitrage  est 
conclue  pour  des  contestations 
d6}k  n6es  ou  pour  des  contesta- 
tions ^ventuelles. 

Elle  pent  concemer  tout  litige 
ou  seulement  les  litiges  d'lme 
cat^gorie  d^termin^. 

Article  18 

La  Convention  d'arbitrage  im- 
plique  I'engagement  de  se  sou- 
mettre  de  bonne  foi  k  la  Sentence 
arbitrale. 

Article  19 

Ind^pendamment  des  Trait^s 
g^n^raux  ou  particuliers  qui  sti- 
pulent  actuellement  I'obligation 
du  recours  k  Tarbitrage  pour  les 
Puissances  signataires,  ces  Puis- 
sances se  r6servent  de  conclure, 
soit  avant  la  ratification  du 
present   Acte,    soit   post6rieure- 


Article  16 

In  questions  of  a  legal  nature, 
and  especially  in  the  interpreta- 
tion or  application  of  Interna- 
tional Conventions,  arbitration 
is  recognized  by  the  Signatory 
Powers  as  the  most  effective, 
and  at  the  same  time  the  most 
equitable,  means  of  settling  dis- 
putes which  diplomacy  has  failed 
to  settle. 


Article  17 

The  Arbitration  Convention  is 
concluded  for  questions  already 
existing  or  for  questions  which 
may  arise  eventually. 

It  may  embrace  any  dispute  or 
only  disputes  of  a  certain  cate- 
gory. 

Article  18 

The  Arbitration  Convention 
implies  the  engagement  to  sub- 
mit loyally  to  the  Award. 

Article  19 

Independently  of  general  or 
private  Treaties  expressly  stipu- 
lating recourse  to  arbitration 
as  obligatory  on  the  Signatory 
Powers,  these  Powers  reserve 
to  themselves  the  right  of  con- 
cluding, either  before  the  ratifi- 
cation of  the  present  Act  or  later, 
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ment,  des  Accords  nouveaux, 
g^n^raux  ou  particuliers,  en  vue 
d'^tendre  I'arbitrage  obligatoire 
It  tous  les  cas  qu'EUes  jugeront 
possible  de  lui  soumettre. 

Chapitre  II.  —  De  la  Cour  pemtanetUe 
d^arbUrage 

Article  so 

Dans  le  but  de  fadliter  le  re- 
cours  imm^diat  k  I'arbitrage  pour 
les  diff6rends  intemationaux  qui 
n'ont  pu  6tre  r^^^s  par  la  voie 
diplomatique,  les  Puissances  sig- 
nataires  s'engagent  k  orgamser 
une  Cour  permanente  d'arbitrage, 
accessible  en  tout  temps  et  fonc- 
tionnanty  sauf  stipulation  con- 
traire  des  Parties,  conform^ment 
aux  Ragles  de  proc&lure  in- 
s6r^s  dans  la  pr^sente  Conven- 
tion. 

Article  ax 

La  Cour  permanente  sera  com- 
p^tente  pour  tous  les  cas  d'arbi- 
trage,  k  moins  qu'il  n'y  ait  entente 
entre  les  Parties  pour  Tftablisse- 
ment  d'une  juridiction  sp^ciale. 

Article  22 

Un  Bureau  international  £ta- 
bli  k  La  Haye  sert  de  greffe  k  la 
Cour. 

Ce  Bureau  est  I'interm^iiaire 
des  communications  relatives  aux 
reunions  de  celle-d. 

II  a  la  garde  des  Archives  et  la 
gestion  de  toutes  les  affairs  ad- 
ministratives. 


new  Agreements,  general  or  pri- 
vate, with  a  view  to  extencUng 
obligatory  arbitration  to  all  cases 
which  they  may  consider  it 
possible  to  submit  to  it. 

Chapter  n.  —  On  the  Permanent  Court 
of  Arbitration 

Article  20 

With  the  object  of  facilitating 
an  immediate  recourse  to  arbi- 
tration for  international  differ- 
ences, which  it  has  not  been 
possible  to  settle  by  diplomacy, 
the  Signatory  Powers  undertake 
to  organize  a  permanent  Court 
of  Arbitration,  accessible  at  all 
times  and  operating,  unless  other- 
wise stipulated  by  the  parties,  in 
accordance  with  the  Rules  of 
Procedure  inserted  in  the  present 
Convention. 

Article  21 

The  Permanent  Court  shall 
be  competent  for  all  arbitration 
cases,  unless  the  parties  agree 
to  institute  a  special  Tribimal. 


Article  22 

An  International  Bureau,  es- 
tablished at  The  Hague,  serves 
as  record  office  for  the  Court. 

This  Bureau  is  the  channel  for 
communications  relative  to  the 
meetings  of  the  Court. 

It  has  the  custody  of  the  ar- 
chives and  conducts  all  the  ad- 
ministrative business. 
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Les  Puissances  signataires  s'en- 
gagent  k  communiquer  au  Bureau 
international  de  La  Haye,  une 
copie  certifide  conforme  de  toute 
stipulation  d'arbitrage  inter- 
venue  entre  elles  et  de  toute 
sentence  arbitrale  les  concemant 
et  rendue  par  des  juridictions 
sp&dales. 

EUes  s'engagent  k  communi- 
quer de  m6me  au  Bureau,  les 
Lois,  Rfeglements  et  Documents 
constatant  6ventuellement  I'ex^- 
cution  des  sentences  rendues  par 
la  Cour. 

Article  23 

Chaque  Puissance  signataire 
ddsignera,  dans  les  trois  mois  qui 
suivront  la  ratification  par  elle  du 
prdsente  Acte,  quatre  personnes 
au  plus,  d'une  compftence  re- 
connue  dans  les  questions  de  droit 
international,  jouissant  de  la  plus 
haute   consideration    morale   et 

« 

disposdes  k  accepter  les  fonctions 
d'Arbitres. 

Les  personnes  ainsi  d^sig- 
n^s  seront  inscrites,  au  titre  de 
Membres  de  la  Cour,  sur  une  liste 
qui  sera  notifife  k  toutes  les  Puis- 
sances signataires  par  les  soins  du 
Bureau. 

Toute  modification  k  la  liste 
des  Arbitres  est  portde,  par 
les  soins  du  Bureau,  k  la  con- 
naissance  des  Puissances  sig- 
nataires. 

Deux  ou  plusieurs  Puissances 


The  Signatory  Powers  under- 
take to  communicate  to  the  Inter- 
national Bureau  at  The  Hague 
a  duly  certified  copy  of  any  condi- 
tions of  arbitration  arrived  at 
between  them,  and  of  any  award 
concerning  them  delivered  by 
special  Tribunals. 

They  undertake  also  to  com- 
municate to  the  Bureau  the 
Laws,  Regulations,  and  Docu- 
ments eventually  showing  the 
execution  of  the  awards  given 
by  the  Court. 

Article  23 

Within  the  three  months  fol- 
lowing its  ratification  of  the  pres- 
ent Act,  each  Signatory  Power 
shall  select  four  persons  at  the 
most,  of  known  competency  in 
questions  of  international  law,  of 
the  highest  moral  reputation, 
and  disposed  to  accept  the  duties 
of  Arbitrators. 

The  persons  thus  selected  shall 
be  inscribed,  as  Members  of  the 
Court,  in  a  list  which  shall  be 
notified  by  the  Bureau  to  all  the 
Signatory  Powers. 

Any  alteration  in  the  list  of 
Arbitrators  is  brought  by  the 
Bureau  to  the  knowledge  of  the 
Signatory  Powers. 

Two  or  more  Powers  may  agree 
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peuvent  s'entendre  pour  la  desig- 
nation en  commun  d'lin  ou  de 
plusieurs  Membres. 

La  m6me  personne  peut  6tre 
designee  par  des  Puissances  dif- 
f^rentes. 

Les  Membres  de  la  Cour  sont 
nomm^s  pour  un  terme  de  six 
ans.  Leur  mandat  peut  6tre 
renouvel6. 

En  cas  de  d^cfes  ou  de  retraite 
d'un  Membre  de  la  Cour,  il  est 
pourvu  k  son  remplacement  selon 
le  mode  &x6  pour  sa  nomination. 

Article  24 

Lorsque  les  Puissances  signa- 
taires  veulent  s'adresser  k  la  Cour 
permanente  pour  le  r&glement 
d'un  diff^rend  survenu  entre  elles, 
le  choix  des  Arbitres  appel^s  k 
former  le  Tribunal  compAent 
pour  statuer  sur  ce  diflF^rend, 
doit  £tre  fait  dans  la  liste  g^n^- 
rale  des  Membres  de  la  Cour. 

A  d^faut  de  constitution  du 
Tribunal  arbitral  par  I'accord  im- 
m^diat  des  Parties,  il  est  proc&i^ 
de  la  manifere  suivante: 

Chaque  Partie  nomme  deux 
Arbitres  et  ceux-ci  choisissent  en- 
semble xm  Surarbitre. 

En  cas  de  partage  des  voix,  le 
choix  de  Surarbitre  est  confi6  k 
une  Puissance  tierce,  designee 
de  commun  accord  par  les 
Parties. 

Si  Taccord  ne  s'^tablit  pas  k  ce 


on  the  selection  in  common  of  one 
or  more  Members. 

The  same  person  can  be  se- 
lected  by  different  Powers. 

The  Members  of  the  Court  are 
appointed  for  a  term  of  six  years. 
Their  appointments  can  be  rer 
newed. 

In  case  of  the  death  or  retire- 
ment of  a  Member  of  the  Court, 
his  place  shall  be  filled  in  accord- 
ance with  the  method  of  his  ap- 
pointment. 

Article  24 

When  the  Signatory  Powers  de- 
sire to  have  recourse  to  the  Per- 
manent Court  for  the  settlement 
of  a  difference  that  has  arisen  be- 
tween them,  the  Arbitrators  called 
upon  to  form  the  competent 
Tribunal  to  decide  this  difference 
must  be  chosen  from  the  general 
list  of  Members  of  the  Court. 

Failing  the  direct  agreement  of 
the  parties  on  the  composition 
of  the  Arbitration  Tribunal,  the 
following  course  shall  be  pur- 
sued: 

Each  party  appoints  two  Arbi- 
trators, and  these  together  choose 
an  Umpire. 

If  the  votes  are  equal,  the 
choice  of  the  Umpire  is  intrusted 
to  a  third  Power,  selected  by  the 
parties  by  common  accord. 

If  an  agreement  is  not  arrived 
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sujet,  chaque  Partie  d^signe  une 
Puissance  diflf^rente  et  le  choix  du 
Surarbitre  est  fait  de  concert  par 
les  Puissances  ainsi  d^sign^es. 

Le  Tribunal  ^tant  ainsi  com- 
post, les  Parties  notifient  au  Bu- 
reau leur  decision  de  s'adresser  k 
la  Cour  et  les  noms  des  Arbitres. 

Le  Tribunal  arbitral  se  r^unit 
2l  la  date  fix6t  par  les  Parties. 

Les  Membres  de  la  Cour,  dans 
Pexercice  de  leurs  fonctions  et  en 
dehors  de  leur  Pays,  jouissent  des 
privil^es  et  immunit^s  diplo- 
matiques. 

Article  25 

Le  Tribunal  arbitral  sifege  d'or- 
dinaire  k  La  Haye. 

Le  sifege  ne  peut,  sauf  le  cas  de 
force  majeure,  6tre  change  par  le 
Tribunal  que  de  I'assentiment  des 
Parties. 

Article  36 

Le  Bureau  international  de  La 
Haye  est  autoris^  k  mettre  ses 
locaux  et  son  organisation  k  la 
disposition  des  Puissances  signa- 
taires  pour  le  fonctionnement  de 
toute  juridictiOn  sp^ciale  d'arbi- 
trage. 

La  juridiction  de  la  Cour  per- 
manente  peut  6tre  ^tendue,  dans 
les  conditions  prescrites  par  les 
Rfeglements,  aux  litiges  existant 


at  on  this  subject,  each  party 
selects  a  difiFerent  Power,  and  the 
choice  of  the  Umpire  is  made  in 
concert  by  the  Powers  thus  se- 
lected. 

The  Tribunal  being  thus  com- 
posed, the  parties  notify  to  the 
Bureau  their  determination  to 
have  recourse  to  the  Court  and 
the  names  of  the  Arbitrators. 

The  Tribunal  of  Arbitration 
assembles  on  the  date  fixed  by 
the  parties. 

The  Members  of  the  Court,  in 
the  discharge  of  their  duties  and 
out  of  their  own  country,  enjoy 
diplomatic  privileges  and  immu- 
nities. 

Article  35 

The  Tribunal  of  Arbitration 
has  its  ordinary  seat  at  The 
Hague. 

Except  in  cases  of  necessity, 
the  place  of  session  can  only  be 
altered  by  the  Tribimal  with  the 
assent  of  the  parties. 

Article  36 

The  International  Bureau  at 
The  Hague  is  authorized  to  place 
its  premises  and  its  sta£F  at  the 
disposal  of  the  Signatory  Powers 
for  the  operations  of  any  special 
Board  of  Arbitration. 

The  jurisdiction  of  the  Per- 
manent Court  may,  within  the 
conditions  laid  down  in  the  Regu- 
lations, be  extended  to  disputes 
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entre  des  Puissances  non  ^gna- 
taires  ou  entre  des  Puissances 
signataires  et  des  Puissances  non 
signataires,  si  les  Parties  sont 
convenues  de  recourir  k  cette  juri- 
diction. 

Article  27 

Les  Puissances  signataires  con- 
sid^rent  comme  un  devoir,  dans 
le  cas  oil  un  conflit  aigu  menace- 
rait  d'^clater  entre  deux  ou  plu- 
sieurs  d'entre  Elles,  de  rappeler  k 
celles-ci  que  la  Cour  permanente 
leur  est  ouverte. 

En  consequence,  Elles  d^cla- 
rent  que  le  fait  de  rappeler  aux 
Parties  en  conflit  les  dispositions 
de  la  pr^sente  Convention,  et  le 
conseil  donn^,  dans  Prnt^r^t  su- 
p^rieur  de  la  paix,  de  s'adresser  k 
la  Cour  permanente,  ne  peuvent 
6tre  consid6r6s  que  comme  actes 
de  Bons  Offices. 

Article  28 

Un  Conseil  administratif  per- 
manent, compost  des  repr^sen- 
tants  diplomatiques  des  Puis- 
sances signataires  accr^dit^s  k  La 
Haye  et  du  Ministre  des  Affaires 
fetrangferes  des  Pays-Bas  qui 
remplira  les  fonctions  de  Pr&i- 
dent,  sera  constitu^  dans  cette 
ville  le  plus  tdt  possible  apr^s  la 
ratification  du  present  Acte  par 
neuf  Puissances  au  moins. 

Ce  Conseil  sera  charg^  d'ftab- 
lir  et  d'organiser  le  Bureau  in- 
ternational,   lequel     demeurera 


between  non-Signatory  Powers, 
or  between  Signatory  Powers  and 
non-Signatory  Powers,  if  the  par- 
ties are  agreed  on  recourse  to  this 
Tribunal. 

AxTicLs  27 

The  Signatory  Powers  con- 
sider it  their  duty,  if  a  serious 
dispute  threatens  to  break  out 
between  two  or  more  of  them, 
to  remind  these  latter  that  the 
Permanent  Court  is  open  to  thenu 

Consequently,  they  declare  that 
the  fact  of  reminding  the  con- 
fficting  parties  of  the  provisions  of 
the  present  Convention,  and  the 
advice  given  to  them,  in  the 
highest  interests  of  peace,  to  have 
recourse  to  the  Permanent  Court, 
can  only  be  regarded  as  friendly 
actions. 

Article  28 

A  Permanent  Administrative 
Council,  composed  of  the  Diplo- 
matic Representatives  of  the  Sig- 
natory Powers  accredited  to  The 
Hague  and  of  the  Netherlands 
Minister  for  Foreign  AflFairs, 
who  will  act  as  President,  shall 
be  instituted  in  this  town  as  soon 
as  possible  after  the  ratification 
of  the  present  Act  by  at  least  nine 
Powers. 

This  Council  will  be  charged 
with  the  establishment  and  organ- 
ization of  the  International  Bu- 
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sous  sa  direction  et  sous  son 
contrdle. 

n  notifiera  aux  Puissances  la 
constitution  de  la  Cour  et  pour- 
voira  k  I'installation  de  celle-d. 

n  arrfitera  son  rfeglement 
d'ordre  ainsi  que  tous  autres 
rfeglements  n^cessaires. 

n  d&idera  toutes  les  questions 
administratives  qui  pourraient 
surgir  touchant  le  fonctionne- 
ment  de  la  Cour. 

n  aura  tout  pouvoir  quant  k  la 
nomination,  la  suspension  ou  la 
revocation  des  fonctionnaires  et 
employes  du  Bureau. 

n  fixera  les  traitements  et  sa- 
laires  et  contrdlera  la  d^pense 
g^n^rale. 

La  presence  de  cinq  membres 
dans  les  reunions  ddment  con- 
voqudes  suffit  pour  permettre  au 
Conseil  de  dflib^rer  valable- 
ment.  Les  decisions  sont  prises 
2t  la  majority  des  voix. 

Le  Conseil  communique  sans 

ddlai  aux  Puissances  signataires 

les  rfeglements  adopt  ^s  par  lui. 

II  leur  adresse  chaque  ann^e  un 

rapport  sur  les  travaux  de  la 

Cour,  sur  le  fonctionnement  des 

services  administratifs  et  sur  les 

d^penses. 

Article  29 

Les  frais  du  Bureau  seront  sup- 
port's par  les  Puissances  signa- 
taires dans  la  proportion  'tablie 
par  le  Bureau  international  de 
I'Union  postale  universelle. 


reau,  which  will  be  under  its 
direction  and  control. 

It  will  notify  to  the  Powers  the 
constitution  of  the  Court  and  will 
provide  for  its  installation. 

It  will  settle  its  Rules  of  Pro- 
cedure and  all  other  necessary 
Regulations. 

It  will  decide  all  questions  of 
administration  which  may  arise 
with  regard  to  the  operations  of 
the  Court. 

It  will  have  entire  control  over 
the  appointment,  suspension,  or 
dismissal  of  the  officials  and  em- 
ploy's of  the  Bureau. 

It  will  fix  the  payments  and  sal- 
aries, and  control  the  general 
expenditure. 

At  meetings  duly  summoned 
the  presence  of  five  members  is 
sufficient  to  render  valid  the 
discussions  of  the  Council.  The 
decisions  are  taken  by  a  major- 
ity of  votes. 

The  Council  communicates  to 
the  Signatory  Powers  without 
delay  the  Regulations  adopted  by 
it.  It  furnishes  them  with  an 
annual  Report  on  the  labors  of 
the  Court,  the  working  of  the 
administration,  and  the  expenses. 

Article  29 

The  expenses  of  the  Bureau 
shall  be  borne  by  the  Signatory 
Powers  in  the  proportion  fixed 
for  the  International  Bureau  of 
the  Universal  Postal  Union. 
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Chapttsx  in.  —  De  la  Procidure  arhi-      Chapter  in. —  On  Arbitral  Procedure 

trale 


Article  30 

En  vue  de  favoriser  le  d^ve- 
loppementde  rarbitrage,les  Puis- 
sances signataires  ont  arr^t^  les 
rfegles  suivantes  qui  seront  appli- 
cables  k  la  proc&iure  arbitrale,  en 
tant  que  les  Parties  ne  sont  pas 
convenues  d'autres  rfegles. 


Article  31 

Les  Puissances  qui  recourent  k 
Tarbitrage  signent  un  Acte  sp6- 
cial  (compromis)  dans  lequel  sont 
nettement  d^terminfe  Pobjet  du 
litige  ainsi  que  l'6tendue  des 
pouvoirs  des  Arbitres.  Cet  Acte 
implique  Tengagement  des  Par- 
ties de  se  soumettre  de  bonne  foi 
^  la  sentence  arbitrale. 

Article  33 

Les  fonctions  arbitrales  peu- 
vent  fttre  conf^r^s  k  un  Arbitre 
unique  ou  k  plusieurs  Arbitres 
d^sign^s  par  les  Parties  k  leur 
gr^,  ou  choisis  par  EUes  parmi 
les  Membres  de  la  Cour  per- 
manente  d'arbitrage  ^tablie  par 
le  present  Acte. 

A  d^faut  de  constitution  du 
Tribunal  par  I'accord  imm&liat 
des  Parties,  il  est  proc&l^  de  la 
manifere  suivante: 

Chaque  Partie  nomme  deux 
Arbitres  et  ceux-ci  choisissent 
ensemble  un  Surarbitre. 


Article  30 

With  a  view  to  encourage  the 
development  of  arbitration,  the 
Signatory  Powers  have  agreed 
on  the  following  rules  which 
shall  be  applicable  to  arbitral 
procedure,  unless  other  rules 
have  been  agreed  on  by  the  par- 
ties. 

Article  31 

The  Powers  who  have  recourse 
to  arbitration  sign  a  special  Act 
("Compromis"),  in  which  the 
subject  of  the  difference  is  clearly 
defined,  as  well  as  the  extent  of 
the  Arbitrators'  powers.  This 
Act  implies  the  undertaking  of 
the  parties  to  submit  loyally 
to  the  award. 

Article  32 

The  duties  of  Arbitrator  may 
be  conferred  on  one  Arbitrator 
alone  or  on  several  Arbitrators 
selected  by  the  parties  as  they 
please,  or  chosen  by  them  from 
the  Members  of  the  Permanent 
Court  of  Arbitration  established 
by  the  present  Act. 

Failing  the  constitution  of  the 
Tribunal  by  direct  agreement  be- 
tween the  parties,  the  following 
course  shall  be  pursued: 

Each  party  appoints  two  Arbi- 
trators, and  these  latter  together 
choose  an  Umpire. 
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En  cas  de  partage  des  voix,  le 
choix  de  Surarbitre  est  confi6  k 
une  Puissance  tierce,  d^sign^e  de 
commun  accord  par  les  Parties. 

Si  Taccord  ne  s'ftablit  pas  k  ce 
sujet,  chaque  Partie  d&igne  une 
Puissance  diff^rente  et  le  choix 
du  Surarbitre  est  fait  de  concert 
par  les  Puissances  ainsi  d^- 
signfes. 

Article  33 

Lorsqu'un  Soverain  ou  un  Chef 
d'lfitat  est  choisi  pour  Arbitre,  la 
procedure  arbitrate  est  r6g\6t  par 
Lui. 

Article  34 

Le  Surarbitre  est  de  droit  Pre- 
sident du  Tribunal. 

Lorsque  le  Tribunal  ne  com- 
prend  pas  de  Surarbitre,  il  nomme 
iui-m6ine  son  President. 


In  case  of  equal  voting,  the 
choice  of  the  Umpire  is  intrusted 
to  a  third  Power,  selected  by  the 
parties  by  common  accord. 

If  no  agreement  is  arrived  at 
on  this  subject,  each  party  se- 
lects a  different  Power,  and  the 
choice  of  the  Umpire  is  made  in 
concert  by  the  Powers  thus  se- 
lected. 

Article  33 

When  a  Sovereign  or  a  Chief 
of  a  State  is  chosen  as  Arbitrator, 
the  arbitral  procedure  is  settled 
by  him. 

Article  34 

The  Umpire  is  by  right  Presi- 
dent of  the  Tribunal. 

When  the  Tribunal  does  not 
include  an  Umpire,  it  appoints  its 
own  President. 


Article  35 

En  cas  de  d^c^s,  de  demission 
ou  d'empfechement,  pour  quelque 
cause  que  ce  soit,  de  Pun  des  Arbi- 
tres,  il  est  pourvu  k  son  remplace- 
ment  selon  le  mode  hx6  pour  sa 
nomination. 

Article  36 

Le  sifege  du  Tribunal  est 
design^  par  les  Parties.  A  d^- 
faut  de  cette  dfeignation,  le 
Tribunal  sifege  k  La  Haye. 

Le  sifege  ainsi  fix^  ne  pent, 
sauf  le  cas  de  force  majeure,  fttre 
change  par  le  Tribunal  que  de 
I'assentiment  des  Parties. 


Article  35 

In  case  of  the  death,  retire- 
ment, or  disability  from  any 
cause  of  one  of  the  Arbitrators, 
his  place  shall  be  filled  in  accord- 
ance with  the  method  of  his 
appointment. 

Article  36 

The  Tribunal's  place  of  session 
is  selected  by  the  parties.  Fail- 
ing this  selection,  the  Tribunal 
sits  at  The  Hague. 

The  place  thus  fixed  can  not, 
except  in  case  of  necessity,  be 
changed  by  the  Tribunal  without 
the  assent  of  the  parties. 
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Article  37 

Les  Parties  ont  le  droit  de  nom- 
mer  auprfes  du  Tribunal  des  D6- 
l^gufe  ou  Agents  sp^ciaux,  avec 
la  mission  de  servir  d'interm&ii- 
aires  entre  EUes  et  le  Tribunal. 

EUes  sont  en  outre  autoris^s  k 
charger  de  la  defense  de  leurs 
droits  et  int&ftts  devant  le  Tribu- 
nal, des  conseils  ou  avocats  nom- 
mds  par  Elles  k  cet  effet. 

Article  38 

Le  Tribunal  decide  du  choix 
des  langues  dont  il  fera  usage  et 
dont  Temploi  sera  autoris^  de- 
vant lui. 

Article  39 

La  proc^ure  arbitrale  com- 
prend  en  rfegle  g^n^rale  deux 
phases  distinctes:  I'instruction 
et  les  d6bats. 

L'instruction  consiste  dans  la 
communication  faite  par  les 
Agents  respectifs,  aux  Membres 
du  Tribimal  et  k  la  Partie  ad- 
verse, de  tous  actes  imprimis 
ou  Merits  et  de  tous  documents 
contenant  les  moyens  invoqu^s 
dans  la  cause.  Cette  communi- 
cation aura  lieu  dans  la  forme 
et  dans  les  d^lais  d^termin^s 
par  le  Tribunal  en  vertu  de 
Particle  49. 

Les  d^bats  consistent  dans  le 
d^veloppement  oral  des  moyens 
des  Parties  devant  le  Tribunal. 


Article  37 

The  parties  have  the  right 
to  appoint  delegates  or  special 
agents  to  attend  the  Tribunal, 
for  the  purpose  of  serving  as 
intermediaries  between  them  and 
the  Tribunal. 

They  are  further  authorized 
to  retain,  for  the  defense  of  their 
rights  and  interests  before  the 
Tribunal,  counsel  or  advocates 
appointed  by  them  for  this  pur- 
pose. 

Article  38 

The  Tribunal  decides  on  the 
choice  of  languages  to  be  used  by 
itself,  and  to  be  authorized  for 
use  before  it. 

Article  39 

As  a  general  rule  the  arbitral 
procedure  comprises  two  dis- 
tinct phases:  preliminary  ex- 
amination and  discussion. 

Preliminary  examination  con- 
sists in  the  communication  by  the 
respective  agents  to  the  Members 
of  the  Tribunal  and  to  the  oppo- 
site party  of  all  printed  or  written 
Acts  and  of  all  documents  con- 
taining the  arguments  invoked 
in  the  case.  This  communica- 
tion shall  be  made  in  the  form 
and  within  the  periods  fixed  by 
the  Tribunal  in  accordance  with 
article  49. 

Discussion  consists  in  the  oral 
development  before  the  Tribunal 
of  the  arguments  of  the  parties. 
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Article  40 

Toute  pifece  prodiiite  par  I'une 
des  Parties  doit  6tre  communi- 
qu£e  k  I'autre  Partie. 


Article  40 

Every  document  produced  by 
one  party  must  be  communi- 
cated to  the  other  party. 


Article  41 

Les  ddbats  sont  dirigds  par  le 
President. 

Us  ne  sont  publics  qu'en  vertu 
d'une  d&ision  du  Tribunal,  prise 
avec  Tassentiment  des  Parties. 

Us  sont  consign  ^s  dans  les  pro- 
cfes-verbaux  r&iig^s  par  des  Sec- 
retaires que  nomme  le  President. 
Ces  procfes-verbaux  ont  seuls  ca- 
ract^e  authentique. 


Article  4a 

L'instruction  ^tant  dose,  le 
Tribunal  a  le  droit  d'dcarter  du 
ddbat  tous  actes  ou  documents 
nouveaux  qu'une  des  Parties 
voudrait  lui  soumettre  sans  le 
consentement  de  Tautre. 


Article  43 

Le  Tribunal  demeure  libre  de 
prendre  en  consideration  les  actes 
ou  documents  nouveaux  sur  les- 
quels  les  agents  ou  conseils  des 
Parties  appelleraient  son  atten- 
tion. 

En  ce  cas,  le  Tribunal  a  le 
droit  de  requ^rir  la  production 
de  ces  actes  ou  documents,  sauf 
I'obligation  d'en  donner  con- 
xiaissance  k  la  Partie  adverse. 


Article  41 

The  discussions  are  under  the 
direction  of  the  President. 

They  are  only  public  if  it  be 
so  decided  by  the  Tribunal, 
with  the  assent  of  the  parties. 

They  are  recorded  in  the 
procis-verbaux  drawn  up  by  the 
Secretaries  appointed  by  the 
President.  These  procis-ver- 
baux  alone  have  an  authentic 
character. 

Article  42 

When  the  preliminary  exami- 
nation is  concluded,  the  Tri- 
bunal has  the  right  to  refuse 
discussion  of  all  fresh  Acts  or 
documents  which  one  party  may 
desire  to  submit  to  it  without  the 
consent  of  the  other  party. 

Article  43 

The  Tribimal  is  free  to  take 
into  consideration  fresh  Acts  or 
documents  to  which  its  atten- 
tion may  be  drawn  by  the  agents 
or  counsel  of  the  parties. 

In  this  case,  the  Tribunal  has 
the  right  to  require  the  produc- 
tion of  these  Acts  or  documents, 
but  is  obliged  to  make  them 
known  to  the  opposite  party. 
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Article  44 

Le  Tribunal  peut,  en  outre, 
requ^rir  des  agents  des  Parties  la 
prcxiuction  de  tous  actes  et  de- 
mander  toutes  explications  n&es- 
saires.  En  cas  de  refus,  le  Tri- 
bimal  en  prend  acte. 

Article  45 

Les  agents  et  les  conseils  des 
Parties  sont  autoris^s  k  presenter 
oralement  au  Tribunal  tous  les 
moyens  qu'ils  jugent  utiles  k  la 
defense  de  leur  cause. 

•Article  46 

Us  ont  le  droit  de  soulever  des 
exceptions  et  incidents.  Les  de- 
cisions du  Tribunal  sur  ces  points 
sont  definitives  et  ne  peuvent  don- 
ner  lieu  k  aucune  discussion  ult^- 
rieure. 

Article  47 

Les  Membres  du  Tribunal  ont 
le  droit  de  poser  des  questions  aux 
agents  et  aux  conseils  des  Parties 
et  de  leur  demander  des  Eclair- 
cissements  sur  les  points  douteux. 

Ni  les  questions  poshes,  ni  les 
observations  faites  par  les  Mem- 
bres du  Tribunal  pendant  le 
cours  des  d^bats  ne  peuvent  fetre 
regard^es  comme  I'expression  des 
opinions  du  Tribunal  en  g^n^ral 
ou  de  ses  Membres  en  particulier. 

Article  48 

Le  Tribunal  est  autoris^  k  de- 
terminer sa  competence  en  inter- 


Article  44 

The  Tribunal  can,  besides,  re- 
quire from  the  agents  of  the 
parties  the  production  of  all  Acts, 
and  can  demand  all  necessary 
explanations.  In  case  of  refusal, 
the  Tribunal  takes  note  of  it. 

Article  45 

The  agents  and  counsel  of  tHe 
parties  are  authorized  to  present 
orally  to  the  Tribunal  all  the 
arguments  they  may  think  ex- 
pedient in  defense  of  their  case* 

Article  46 

They  have  the  right  to  raise 
objections  and  points.  The  de- 
cisions of  the  Tribunal  on  those 
points  are  final,  and  can  not 
form  the  subject  of  any  subse- 
quent discussion. 

Article  47 

The  Members  of  the  Tribunal 
have  the  right  to  put  questions  to 
the  agents  and  counsel  of  the  par- 
ties, and  to  demand  explanations 
from  them  on  doubtful  points. 

Neither  the  questions  put  nor 
the  remarks  made  by  Members  of 
the  Tribunal  during  the  discus- 
sions can  be  regarded  as  an 
expression  of  opinion  by  the 
Tribunal  in  general,  or  by  its 
Members  in  particular. 

Article  48 

The  Tribunal  is  authorized 
to  declare  its  competence  in  inter- 
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prdtant  le  compromis  ainsi  que 
les  autres  trait&  qui  peuvent  fttre 
invoqu^s  dans  la  matifere,  et  en 
appliquant  les  principes  du  droit 
international. 

Article  49 

Le  Tribunal  a  le  droit  de 
rendre  des  ordonnances  de  pro- 
c^ure  pour  la  direction  du 
procfes,  de.  dfterminer  les  formes 
et  d^lais  dans  lesquels  chaque 
Partie  devra  prendre  ses  con- 
clusions et  de  proc^er  k  toutes 
les  formalit^s  que  comporte 
I'administration  des  preuves. 

Article  50 

Les  agents  et  les  conseils  des 

Parties  ayant  pr&ent6  tous  les 

&daircissements    et    preuves    k 

Tappui  de  leur  cause,  le  Pr&i- 

dent    prononce    la    ddture    des 

d^bats. 

Article  51 

Les  deliberations  du  Tribunal 
ont  lieu  k  huis  clos. 

Toute  decision  est  prise  k  la 
majority  d^s  Membres  du  Tri- 
bunal. 

Le  refus  d'un  Membre  de 
prendre  part  au  vote  doit  fetre 
constate  dans  le  procbs-verbal. 

Article  5  a 

La  sentence  arbitrale,  votee  k 
la  majorite  des  voix,  est  motivee. 
Elle  est  redigee  par  ecrit  et 
signee  par  chacun  des  Membres 
du  Tribunal. 


preting  the  "Compromis"  as 
well  as  the  other  Treaties  which 
may  be  invoked  in  the  case,  and 
in  applying  the  principles  of 
mtemational  law. 

Article  49 

The  Tribunal  has  the  right  to 
issue  Rules  of  Procedure  for  the 
conduct  of  the  case,  to  decide  the 
forms  and  periods  within  which 
each  party  must  conclude  its 
arguments,  and  to  arrange  all 
the  formalities  required  for  deal- 
ing with  the  evidence. 

Article  50 

When  the  agents  and  counsel 
of  the  parties  have  submitted  all 
explanations  and  evidence  in  sup- 
port of  their  case,  the  President 
pronoimces  the  discussion  closed. 

Article  51 

The  deliberations  of  the  Tribu- 
nal take  place  in  private. 

Every  decision  is  taken  by  a 
majority  of  Members  of  the 
Tribunal. 

The  refusal  of  a  Member  to 
vote  must  be  recorded  in  the 
prociS'Verbal. 

Article  52 

The  award,  given  by  a  ma- 
jority of  votes,  is  accompanied 
by  a  statement  of  reasons.  It  is 
drawn  up  in  writing  and  signed 
by  each  Member  of  the  Tribunal. 
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Ceux  des  Membres  qui  sont 
rest^s  en  minority  peuvent  con- 
stater,  en  signant,  leur  dissenti- 
ment. 

Akticls  53 

La  sentence  arbitrale  est  lue  en 
s&mce  publique  du  Tribunal,  les 
agents  et  les  conseils  de  Parties 
presents  ou  dAment  appel&. 

Article  54 

La  sentence  arbitrale,  dfiment 
prononc^  et  notifi^  aux  agents 
des  Parties  en  litige,  decide  d^fini- 
tivement  et  sans  appel  la  contes- 
tation. 

Article  55 

Les  Parties  peuvent  se  r6- 
server  dans  le  compromis  de  de- 
mander  la  revision  de  la  sentence 
arbitrale. 

Dans  ce  cas,  et  sauf  convention 
contraire,  la  demande  doit  £tre 
adress£e  au  Tribunal  qui  a  rendu 
la  sentence.  Elle  ne  peut  £tre 
motiv^e  que  par  la  d^couverte 
d'un  fait  nouveau  qui  edt  6t6  de 
nature  k  exercer  une  influence 
decisive  sur  la  sentence  et  qui, 
lors  de  la  cldture  des  d^bats, 
Aait  inconnu  du  Tribunal  lui- 
mfime  et  de  la  Partie  qui  a 
demands  la  revision. 

La  procedure  de  revision  ne 
peut  6tre  ouverte  que  par  une 
decision  du  Tribunal  constatant 
express^ment  Texistence  du  fait 
nouveau,  lui  reconnaissant  les 
caract^res  pr6vus  par  le  para- 


Those  Members  who  are  in  the 
minority  may  record  their  dis- 
sent when  signing. 

Article  53 

The  award  is  read  out  at  a  pub- 
lic meeting  of  the  Tribunal,  the 
agents  and  counsel  of  the  parties 
being  present,  or  duly  summoned 
to  attend. 

Article  54 

The  award,  duly  pronoimced 

and  notified  to  the  agents  of  the 

parties  at  variance,  puts  an  end  to 

the  dispute  definitely  and  without 

appeal. 

Article  55 

The  parties  can  reserve  in  the 
"Compromis"  the  right  to  de- 
mand the  revision  of  the  award. 

In  this  case,  and  unless  there  be 
an  agreement  to  the  contrary,  the 
demand  must  be  addressed  to  the 
Tribunal  which  pronounced  the 
award.  It  can  only  be  made  on 
the  ground  of  the  discovery  of 
some  new  fact  calculated  to  exer- 
cise a  decisive  influence  on  the 
award,  and  which,  at  the  time 
the  discussion  was  closed,  was  im- 
known  to  the  Tribunal  and  to  the 
party  demanding  the  revision. 

Proceedings  for  revision  can 
only  be  instituted  by  a  decision 
of  the  Tribunal  expressly  record- 
ing the  existence  of  the  new  fact, 
recognizing  in  it  the  character 
described  in  the  foregoing  para- 
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graphe  pr^c^ent  et  declarant 
h  ce  titre  la  demande  recevable. 
Le  compromis  dftermine  le 
dSiai  dans  lequel  la  demande  de 
revision  doit  6tre  form6e. 

Article  56 

La  sentence  arbitrale  n'est 
obligatoire  que  pour  les  Parties 
qui  ont  conclu  le  compromis. 

Lorsqu'il  s'agit  de  Tinterpr^ta- 
tion  d'une  convention  k  laquelle 
ont  particip^  d'autres  Puissances 
que  les  Parties  en  litige,  celles- 
ci  notifient  aux  premieres  le 
compromis  qu'elles  ont  conclu. 
Chacune  de  ces  Puissances  a 
le  droit  d'intervenir  au  procfes. 
Si  une  ou  plusieurs  d'entre  EUes 
ont  profits  de  cette  faculty, 
rinterpr^tation  contenue  dans  la 
sentence  est  ^galement  obliga- 
toire k  leur  6gard. 

Article  57 

Chaque  Partie  supporte  ses 
propres  frais  et  une  part  ^gale 
des  frais  du  Tribunal. 


graph,  and  declaring  the  demand 
admissible  on  this  ground. 

The  "Compromis"  fixes  the 
period  within  which  the  demand 
for  revision  must  be  made. 

Article  56 

The  award  is  only  binding  on 
the  parties  who  concluded  the 
"Compromis." 

When  there  is  a  question  of 
interpreting  a  Convention  to 
which  Powers  other  than  those 
concerned  in  the  dispute  are 
parties,  the  latter  notify  to  the 
former  the  "Compromis"  they 
have  concluded.  Each  of  these 
Powers  has  the  right  to  intervene 
in  the  case.  If  one  or  more  of 
them  avail  themselves  of  this 
right,  the  interpretation  con- 
tained in  the  award  is  equally 
binding  on  them. 

Article  57 

Each  party  pays  its  own  ex- 
penses and  an  equal  share  of 
those  of  the  Tribunal. 


DISPOSITIONS   GfiNfiRALES 
Article  58 

La  pr&ente  Convention  sera 
ratifi^e  dans  le  plus  bref  d^lai 
possible. 

Les  ratifications  seront  dd- 
pos6es  k  La  Haye. 

n  sera  dress^  du  d^pdt  de 
chaque  ratification  un  procfes- 
verbal,  dont  une  copie,  certifife 


GENERAL  PROVISIONS 

Article  58 

The  present  Convention  shall 
be  ratified  as  speedily  as  possible. 

The  ratifications  shall  be  de- 
posited at  The  Hague. 

A  proch-verbal  shall  be  drawn 
up  recording  the  receipt  of  each 
ratification,    and    a    copy    duly 
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conforme,  sera  remise  par  la 
voie  diplomatique  k  toutes  les 
Puissances  qui  ont  6t6  repre- 
sentees k  la  Conference  Inter- 
nationale de  la  Paix  de  La  Haye. 


certified  shall  be  sent,  through  the 
diplomatic  channel,  to  all  the 
Powers  who  were  represented 
at  the  International  Peace  Con- 
ference at  The  Hague. 


Article  59 

Les  Puissances  non  signataires 
qui  ont  6t6  representees  k  la  Con- 
ference Internationale  de  la  Paix 
pourront  adherer  k  la  presente 
Convention.  EUes  auront  k  cet 
effet  k  faire  connaltre  leur  ad- 
hesion aux  Puissances  con- 
tractantes,  au  moyen  d'une 
notification  ecrite,  adressee  au 
Gouvernement  des  Pays-Bas  et 
communiquee  par  celui-ci  k 
toutes  les  autres  Puissances  con- 
tractantes. 

Article  60 

Les  conditions  auxquelles  les 
Puissances  qui  n'ont  pas  ete  re- 
presentees k  la  Conference  Inter- 
nationale de  la  Paix  pourront 
adherer  k  la  presente  Convention 
formeront  Pobjet  d'une  entente 
ulterieure  entre  les  Puissances 
contractantes. 


Article  59 

The  non-Signatory  Powers  who 
were  represented  at  the  Inter- 
national Peace  Conference  can 
adhere  to  the  present  Convention. 
For  this  purpose  they  must  make 
known  their  adhesion  to  the  Con- 
tracting Powers  by  a  written 
notification  addressed  to  the 
Netherlands  Government,  and 
communicated  by  it  to  all  the 
other  Contracting  Powers. 


Article  60 

The  conditions  on  which  the 
Powers  who  were  not  represented 
at  the  International  Peace  Con- 
ference can  adhere  to  the  present 
Convention  shall  form  the  sub- 
ject of  a  subsequent  Agreement 
among  the  Contracting  Powers. 


Article  61 

S'il  arrivait  qu'une  des  Hautes 
Parties  contractantes  denon^&t  la 
presente  Convention,  cette  de- 
nonciation  ne  produirait  ses  effets 
qu'im  an  apr^s  la  notification 
faite  par  ecrit  au  Gouvernement 
des  Pays-Bas  et  communiquee 


Article  6x 

In  the  event  of  one  of  the  BSgh 
Contracting  Parties  denouncing 
the  present  Convention,  this  de- 
nunciation would  not  take  effect 
imtil  a  year  after  its  notification 
made  in  writing  to  the  Nether- 
lands   Government,    and   by   it 
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imm^iatement  par  celui-ci  k 
toutes  les  autres  Puissances  con- 
tractantes. 

Cette  dfeondation  ne  pro- 
duira  ses  eflFets  qu'k  regard  de  la 
Puissance  qui  Taura  notifife. 

En  foi  de  quoi,  les  P16nipoten- 
tiaires  ont  siga6  la  pr^sente  Con- 
vention et  I'ont  revfetue  de  leurs 
sceaux. 

Fait  k  La  Haye,  le  29  Juillet, 
1899,  en  un  seul  exemplaire 
qui  restera  d6pos^  dans  les 
archives  du  Gouvemement  des 
Pays-Bas,  et  dont  des  copies,  cer- 
tifi^es  conformes,  seront  remises 
par  la  voie  diplomatique  aux 
Puissances  contractantes. 


communicated  at  once  to  all  the 
other  Contracting  Powers. 

This  denunciation  shall  only 
affect  the  notifying  Power. 

In  faith  of  which  the  Pleni- 
potentiaries have  signed  the  pres- 
ent Convention  and  affixed  their 
seals  to  it. 

Done  at  The  Hague,  the  29th 
July,  1899,  in  a  single  copy, 
which  shall  remain  in  the  ar- 
chives of  the  Netherlands  Gov- 
ernment, and  copies  of  it,  duly 
certified,  be  sent  through  the 
diplomatic  channel  to  the  Con- 
tracting Powers. 


APPENDIX  n 

CONVENTION    FOR    THE    PACIFIC    SETTLEMENT    OF 
INTERNATIONAL  DISPUTES,  OCTOBER  i8,  1907 

The  cases  brought  under  the  Convention  for  the  Pacific  Settle- 
ment of  International  Disputes  which  was  signed  on  July  29,  1899, 
showed  wherein  changes  in  the  provisions  of  the  Convention  were 
desirable.  Accordingly  the  Convention  of  1899  which  consisted 
of  sixty-one  articles  was  amplified  at  the  Second  Hague  Peace 
Conference  in  1907  and  the  Convention  signed  October  18,  1907, 
contained  ninety-seven  articles,  the  articles  relating  to  arbitration 
by  summary  procedure  (Articles  86-90)  being  entirely  new.  The 
provisions  relating  to  Commissions  of  Inquiry  were  also  much  ex- 
tended. It  was  admitted  in  1899  that  the  articles  relating  to 
Commissions  of  Inquiry  would  necessarily  be  of  a  character  more 
tentative  than  those  relating  to  mediation  or  to  arbitration.  The 
changes  made  in  1907  were  not  in  the  principle  involved  in  the 
idea  of  the  Commission  of  Inquiry,  but  rather  in  methods  of  pro- 
cedure. The  new  rules  introduced  were  in  part  such  as  had  been 
found  serviceable  in  the  work  of  the  Commission  of  Inquiry  which 
in  1905  had  investigated  the  firing  upon  the  Dogger  Bank  fisher- 
men by  the  Russian  Baltic  fleet  when  on  its  way  to  the  Far  East 
in  October,  1904.  The  additions  and  changes  introduced  in  1907 
in  the  provisions  relating  to  arbitration  generally  concerned  pro- 
cedure. Certain  matters  for  which  regulations  had  not  been  made 
or  for  which  the  rules  had  been  found  insufficient  were  provided 
for  in  the  Convention  of  1907,  as  in  the  clauses  relating  to  ex- 
penses, language,  meetings,  evidence,  and  compromis.  The  new 
articles  making  provision  for  arbitration  by  summary  procedure 
were  adopted  with  the  hope  that  thus  there  would  be  removed 
some  of   the  objections  to  the  more  formal  Permanent  Court. 
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Forty-four  states  signed  and  nearly  all  the  larger  states  have 
ratified  this  Convention  of  1907.  The  cases  brought  before  the 
Hague  Tribunal  since  1907  have  been  under  the  terms  of  this 
Convention. 


CONVENTION  POUR  LE   REGLE-      CONVENTION  FOR  THE   PACIFIC 
MENT  PACIFIQUE   DES   CON-  SETTLEMENT  OF  INTERNA- 

FLITS  INTERNATIONAUX  TIONAL   DISPUTES 


Sa  Majest6  TEmpereur  d'Al- 
lemagne,  roi.de  Prusse ;  le  Presi- 
dent des  Etats-Unis  d'Am6rique ; 
le  Pr6sident  de  la  R6publique 
Argentine;  Sa  Majest6  TEm- 
pereur  d'Autriche,  Roi  de  Bo- 
h£me  etc.,  et  Roi  Apostolique  de 
Hongrie ;  Sa  Majest6  le  Roi  des 
Beiges;  le  President  de  la  R6- 
publique  de  Bolivie;  le  Pr6si- 
dent  de  la  R6publique  des  Etats- 
Unis  du  Br6sil;  Son  Altesse 
Royale  le  Prince  de  Bulgarie; 
le  Pr6sident  de  la  R6publique 
de  Chili;  Sa  Majesty  l^Empe- 
reur  de  Chine ;  le  Pr6sident  de  la 
R6publique  de  Colombie;  le 
Gouvemeur  Provisoire  de  la 
R6publique  de  Cuba;  Sa  Ma- 
jest6  le  Roi  de  Danemark;  le 
Pr6sident  de  la  R6publique  Do- 
minicaine ;  le  Pr6sident  de  la  R6- 
publique  de  TEquateur;  Sa 
Majesty  le  Roi  d'Espagne;  le 
Pr6sident  de  la  R6publique  Fran- 
jaise ;  Sa  Majest6  le  Roi  du  Roy- 
aume-Uni  de  Grande  Bretagne  et 
d'Irlande  et  des  Territoires  Bri- 
tanniques    au    deE   des   Mers, 


His  Majesty  the  German  Em- 
peror, Ki^g  of  Prussia ;  the  Pres- 
ident of  the  United  States  of 
America;  the  President  of  the 
Argentine  Republic;  His  Maj- 
esty the  Emperor  of  Austria, 
EJng  of  Bohendia,  etc.,  and  Apos- 
tolic King  of  Hungary;  His 
Majesty  the  King  of  the  Bel- 
gians ;  the  President  of  the  Re- 
public of  Bolivia ;  the  President 
of  the  Republic  of  the  United 
States  of  Brazil;  His  Royal 
Highness  the  Prince  of  Bul- 
garia ;  the  President  of  the  Re- 
public of  Chile;  His  Majesty 
the  Emperor  of  China;  the 
President  of  the  Republic  of 
Colombia ;  the  Provisional  Gov- 
ernor of  the  Republic  of  Cuba ; 
His  Majesty  the  King  of  Den- 
mark; the  President  of  the 
Dominican  Republic ;  the  Presi- 
dent of  the  Republic  of  Ecua- 
dor ;  His  Majesty  the  King  of 
Spain;  the  President  of  the 
French  Republic;  His  Majesty 
the  King  of  the  United  King- 
dom of  Great  Britain  and  Ire- 
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Empereur  des  Indes;  Sa  Ma- 
jest6  le  Roi  des  Hellenes;  le 
Prfeident  de  la  R6publique  de 
Guatemala;  le  Pr6sident  de  la 
R6publique  d'Hatti ;  Sa  Majest6 
le  Roi  dltalie ;  Sa  Majest6  TEm- 
pereur  du  Japon;  Son  Altesse 
Royale  le  Grand-Due  de  Luxem- 
bourg, Due  de  Nassau ;  le  Presi- 
dent des  Etats-Unis  Mexicains ; 
Son  Altesse  Royale  le  Prince  de 
Mont6n6gro ;  le  Pr6sident  de  la 
R6publique  de  Nicaragua;  Sa 
Majest6  le  Roi  de  Norvfege;  le 
Pr6sident  de  la  R6publique  de 
Panama ;  le  Pr6sident  de  la  R6- 
pubUque  du  Paraguay ;  Sa  Ma- 
jest6  la  Reine  des  Pays-Bas ;  le 
President  de  la  R6publique  du 
P6rou ;  Sa  Majest6  Imp6riale  le 
Schah  de  Perse;  Sa  Majest6  le 
Roi  de  Portugal  et  des  Algarves, 
etc. ;  Sa  Majest6  le  Roi  de  Rou- 
manie;  Sa  Majest6  TEmpereur 
de  Toutes  les  Russies ;  le  Pr6si- 
dent  de  la  R6publique  du  Salva- 
dor ;  Sa  Majest6  le  Roi  de  Ser- 
bie ;  Sa  Majest6  le  Roi  de  Siam ; 
Sa  Maiest6  le  Roi  de  SuMe ;  le 
Conseil  F6d6ral  Suisse ;  Sa  Ma- 
jest6  TEmpereur  des  Ottomans ; 
le  Pr6sident  de  la  R6publique 
Orientale  de  TUruguay;  le 
Pr6sident  des  Etats-Unis  de  V6- 
n6zu61a : 


land  and  of  the  British  Domin- 
ions beyond  the  Seas,  Emperor 
of  India ;  His  Majesty  the  Eling 
of  the  Hellenes;  the  President 
of  the  Republic  of  Guatemala; 
the  President  of  the  Republic  of 
Haiti ;  His  Majesty  the  Eling  of 
Italy;  His  Majesty  the  Emperor 
of  Japan ;  His  Royal  Highness 
the  Grand  Duke  of  Luxemburg, 
Duke  of  Nassau ;  the  President 
of  the  United  States  of  Mexico ; 
His  Royal  Highness  the  Prince 
of  Montenegro ;  the  President 
of  the  Republic  of  Nicaragua; 
His  Majesty  the  King  of  Nor- 
way; the  President  of  the  Re- 
public of  Panama;  the  Presi- 
dent of  the  Republic  of  Para- 
guay ;  Her  Majesty  the  Queen 
of  the  Netherlands;  the  Presi- 
dent of  the  Republic  of  Peru; 
His  Imperial  Majesty  the  Shah 
of  Persia;  His  Majesty  the  King 
of  Portugal  and  of  the  Algarves, 
etc. ;  His  Majesty  the  King  of 
Roumania;  His  Majesty  the 
Emperor  of  All  the  Russias ;  the 
President  of  the  Republic  of 
Salvador;  His  Majesty  the 
King  of  Servia;  His  Majesty 
the  King  of  Siam ;  His  Majesty 
the  EJing  of  Sweden ;  the  Swiss 
Federal  Council;  His  Majesty 
the  Emperor  of  the  Ottomans; 
the  President  of  the  Oriental  Re- 
public of  Uruguay;    the  Presi- 
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dent  of  the  United  States  of 
Venezuela : 


Anim6s  de  la  ferme  volont6  de 
concourir  au  maintien  de  la  paix 
g6n6rale ; 

R6solus  k  favoriser  de  tous. 
leurs  efforts  le  r^glement  amiable 
des  conflits  intemationaux ; 

Reconnaissant  la  solidarity  qui 
unit  les  membres  de  la  soci6t6 
des  nations  dvilisees ; 

Voulant  6tendre  Tempire  du 
droit  et  fortifier  le  sentiment  de 
la  justice  Internationale ; 

Convaincus  que  I'institution 
permanente  d'une  juridiction  ar- 
bitrale  accessible  k  tous,  au  sein 
des  Puissances  ind6pendantes, 
pent  contribuer  efficacement  k  ce 
r6sultat ; 

Consid6rant  les  avantages 
d'une  organisation  g6n6rale  et 
reguliSre  de  la  procedure  arbi- 
trale; 

Estimant  avec  TAuguste  Ini- 
tiateur  de  la  Conference  Inter- 
nationale de  la  Paix  .qu'il  im- 
porte  de  consacrer  dans  un 
accord  international  les  principes 
d'6quit6  et  de  droit  sur  lesquels 
reposent  la  s6curit6  des  Etats  et 
le  bien-fitre  des  peuples ; 

Desireux,    dans    ce   but,    de 


Animated  by  the  sincere  desire 
to  work  for  the  maintenance  of 
general  peace ; 

Resolved  to  promote  by  all  the 
efforts  in  their  power  the  friendly 
settlement  of  international  dis- 
putes ; 

Recognizing  the  solidarity 
uniting  the  members  of  the 
society  of  civilized  nations ; 

Desirous  of  extending  the  em- 
pire of  law  and  of  strengthening 
the  appreciation  of  international 
justice ; 

Convinced  that  the  perma- 
nent institution  of  a  Tribunal  of 
Arbitration  accessible  to  all,  in 
the  midst  of  independent  powers, 
will  contribute  effectively  to  this 
result ; 

Having  regard  to  the  advan- 
tages attending  the  general  and 
regular  organization  of  the  pro- 
cedure of  arbitration ; 

Sharing  the  opinion  of  the  au- 
gust initiator  of  the  Interna- 
tional Peace  Conference  that  it 
is  expedient  to  record  in  an  inter- 
national agreement  the  prin- 
ciples of  equity  and  right  on 
which  are  based  the  security  of 
states  and  the  welfare  of 
peoples ; 

Being  desirous,  with  this  ob- 


476 


APPENDIX  n 


mieiix  assurer  le  fonctionnement 
pratique  des  Commissions  d'en- 
qufete  et  des  tribunaux  d'arbi- 
trage  et  de  faciliter  le  recours  k 
la  justice  arbitrale  lorsqu'il  s'agit 
de  litiges  de  nature  k  comporter 
une  procftiure  sommaire; 

Ont  jug^  n&essaire  de  reviser 
sur  certains  points  et  de  com- 
pleter Toeuvre  de  la  Premifere 
Conf&ence  de  la  Paix  pour  le 
rfeglement  pacifique  des  conflits 
intemationaux ; 

Les  Hautes  Parties  contractan- 
tes  ont  r^solu  de  conclure  ime 
nouvelle  Convention  k  cet  efifet  et 
ont  nomm^  pour  Leurs  Pl^ni- 
potentiaires,  savoir: 

[Denomination   des  PWrnpoten- 

tiaires] 

Lesquels,  aprfes  avoir  d^pos^ 
leurs  pleins  pouvoirs,  trouv^s  en 
bonne  et  due  forme,  sont  con- 
venus  de  ce  qui  suit: 


ject,  of  ensuring  the  better  work- 
ing in  practice  of  commissions 
of  inquiry  and  tribunals  of  arbi- 
tration, and  of  facilitating  re- 
course to  arbitration  in  cases 
which  allow  of  a  summary  pro- 
cedure ; 

Have  deemed  it  necessary  to 
revise  in  certain  particulars  and 
to  complete  the  work  of  the  First 
Peace  Conference  for  the  pacific 
settlement  of  international  dis- 
putes; 

The  high  contracting  parties 
have  resolved  to  conclude  a  new 
convention  for  this  purpose,  and 
have  appointed  the  following  as 
their  plenipotentiaries: 

[Names  of  plenipotentiaries] 


Who,  after  having  deposited 
their  full  powers,  found  in  good 
and  due  form,  have  agreed  upon 
the  following: 


TiTKE  I.  —  Dn  MAn«TIEN  DB  LA  PADC 
Gfilf^RALE 

Article  i 

.  En  vue  de  prdvenir  autant  que 
possible  le  recours  k  la  force  dans 
les  rapports  entre  les  £tats,  les 
Puissances  contractantes  con- 
viennent  d'employer  tous  leurs 
efforts  pour  assurer  le  r^glement 
pacifique  des  diff^rends  intema- 
tionaux. 


Part  I.  —  The  Maditenance  of 
General  Peace 

Article  x 

With  a  view  to  obviating  as 
far  as  possible  recourse  to  force 
in  the  relations  between  states, 
the  contracting  powers  agree  to 
use  their  best  efforts  to  ensure  the 
pacific  settlement  of  international 
differences. 
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TtTSX  n.  —  Des  Bons  Offices  et  de 
la  mediation 

Article  2 

En  cas  de  dissentiment  grave 
ou  de  conflit,  avant  d'en  appeler 
aux  armes,  les  Puissances  con- 
tractantes  conviennent  d'avoir  re- 
course en  tant  que  les  circon- 
stances  le  permettront,  aux  bons 
offices  ou  k  la  m&liation  d'une 
ou  de  plusieurs  Puissances  amies. 

Article  3 

Ind^pendamment  de  ce  re- 
cours,  les  Puissances  contrac- 
tantes  jugent  utile  et  desirable 
qu'une  ou  plusieurs  Puissances 
^trang^res  au  conflit  ofibrent  de 
leur  propre  initiative,  en  tant 
que  les  circonstances  s'y  pr^tent, 
leurs  bons  offices  ou  leur  m&lia- 
lion  aux  £tats  en  conffit. 

Le  droit  d'ofifrir  les  bons 
offices  ou  la  mediation  appar- 
tient  aux  Puissances  ^trang^es 
au  conflit,  m£me  pendant  le 
cours   des   hostilit^s. 

L'exercice  de  ce  droit  ne  pent 
jamais  £tre  consid^rd  par  Tune 
ou  I'autre  des  Parties  en  litige 
comme  un  acte  peu  amical. 

ASTICLE  4 

Le  rdle  du  m^iiateur  consiste 
k  condlier  les  pretentions  op- 
poses et  k  apaiser  les  ressenti- 
ments  qui  peuvent  s'£tre  produits 
entre  les  £tats  en  conffit. 


Part  II.  —  Good   Offices   and 
Mediation 

Article  a 

In  case  of  serious  disagreement 
or  dispute,  before  an  appeal  to 
arms,  the  contracting  powers  agree 
to  have  recourse,  as  far  as  circum- 
stances allow,  to  the  good  offices 
or  mediation  of  one  or  more 
friendly  powers. 


Article  3 

Independently  of  this  recourse, 
the  contracting  powers  deem  it 
expedient  and  desirable  that  one 
or  more  powers,  strangers  to  the 
dispute,  should,  on  their  own 
initiative  and  as  far  as  circum- 
stances may  allow,  offer  their 
good  offices  or  mediation  to  the 
states  at  variance. 

Powers  strangers  to  the  dis- 
pute, have  the  right  to  offer 
good  offices  or  mediation  even 
during  the  course  of  hostilities. 

The  exercise  of  this  right  can 
never  be  regarded  by  either  of  the 
parties  in  dispute  as  an  im- 
friendly  act. 

Article  4 

The  part  of  the  mediator  con- 
sists in  reconciling  the  opposing 
claims  and  appeasing  the  feelings 
of  resentment  which  may  have 
arisen  between  the  states  at 
variance. 
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Article  5 

Les  fonctions  du  m^iateur 
cessent  du  moment  oh  il  est  con- 
stat6,  soit  par  Tune  des  Parties 
en  litige,  soit  par  le  m^diateur 
lui-mfime,  que  les  moyens  de 
conciliation  proposes  par  lui  ne 
sont  pas  accept^s. 

Article  6 

Les  bons  offices  et  la  m^a- 
tion,  soit  sur  le  recours  des  Parties 
en  conflit,  soit  sur  I'initiative  des 
Puissances  ^trang^res  au  conflit, 
ont  exclusivement  le  caractfere  de 
conseil  et  n'ont  jamais  force  obli- 
gatoire. 

Article  7 

L'acceptation  de  la  mediation 
ne  peut  avoir  pour  effet,  sauf 
convention  contraire,  d'inter- 
rompre,  de  retarder  ou  d'entraver 
la  mobilisation  et  autres  mesures 
prdparatoires  k  la  guerre. 

Si  elle  intervient  aprfes  I'ouver- 
ture  des  hostilit^s,  elle  n'inter- 
rompt  pas,  sauf  convention  con- 
traire, les  operations  militaires 
en  cours. 


Article  8 

Les  Puissances  contractantes 
sont  d'accord  pour  recommander 
Papplication,  dans  les  circon- 
stances  qui  le  permettent,  d'une 
m&liation  sp^ale  sous  la  forme 
suivante : 


Article  5 

The  functions  of  the  mediator 
are  at  an  end  when  once  it  is  de- 
clared, either  by  one  of  the  parties 
to  the  dispute  or  by  the  mediator 
himself,  that  the  means  of  recon- 
ciliation proposed  by  him  are  not 
accepted. 

Article  6 

Good  offices  and  ihediation 
undertaken  either  at  the  request 
of  the  parties  in  dispute  or  on 
the  initiative  of  powers  strangers 
to  the  dispute  have  exclusively 
the  character  of  advice,  and  never 
have  binding  force. 

Article  7 

The  acceptance  of  mediation 
can  not,  unless  there  be  an  agree- 
ment to  the  contrary,  have  the 
effect  of  interrupting,  delaying, 
or  hindering  mobilization  or  other 
measures  of  preparation  for  war. 

If  it  takes  place  after  the 
commencement  of  hostilities,  the 
military  operations  in  progress 
are  not  interrupted  in  the  ab- 
sence of  an  agreement  to  the 
contrary. 

Article  8 

The  contracting  powers  are 
agreed  in  recommending  the  ap- 
pUcation,  when  circumstances 
allow,  of  special  mediation  in  the 
following  form: 
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En  cas  de  diff&end  grave  com- 
promettant  la  paix,  les  £tats  en 
conflit  choisissent  respectivement 
une  Puissance  k  laquelle  ils  con- 
fient  la  mission  d'entrer  en  rap- 
port direct  avec  la  Puissance 
choisie  d'autre  part,  k  I'effet  de 
pr^venir  la  rupture  des  relations 
pacifiques. 

Pendant  la  dur^e  de  ce  mandat 
dont  le  terme,  sauf  stipulation 
contraire,  ne  pent  excdder  trente 
jours,  les  fitats  en  litige  cessent 
tout  rapport  direct  au  sujet  du 
conflit,  lequel  est  considdr^ 
comme  d€i6T6  exclusivement  aux 
Puissances  m&liatrices.  Celles-ci 
doivent  appliquer  tous  leurs 
efforts  k  r^gler  le  diff^rend. 

En  cas  de  rupture  effective  des 
relations  pacifiques,  ces  Puis- 
sances demeurent  charg£es  de  la 
mission  commune  de  profiter  de 
toute  occasion  pour  r^tablir  la 
paix. 


In  case  of  a  serious  difference 
endangering  peace,  the  states 
at  variance  choose  respectively 
a  power,  to  which  they  intrust 
the  mission  of  entering  into  direct 
communication  with  the  power 
chosen  on  the  other  side,  with  the 
object  of  preventing  the  rupture 
of  pacific  relations. 

For  the  period  of  this  man- 
date, the  term  of  which,  unless 
otherwise  stipulated,  can  not 
exceed  thirty  days,  the  states  in 
dispute  cease  from  all  direct 
commimication  on  the  subject 
of  the  dispute,  which  is  regarded 
as  referred  exclusively  to  the 
mediating  powers,  which  must 
use  their  best  efforts  to  settle  it. 

In  case  of  a  definite  rupture  of 
pacific  relations,  these  powers  are 
charged  with  the  joint  task  of 
taking  advantage  of  any  oppor- 
tunity to  restore  peace. 


TrEKE  III.  —  Des  Commissions  Inter-     Past    III.  —  International    Commis- 

NATIONALES  D'EnQU^TE  SIONS  OF  INQUIRY 


Article  9 

Dans  les  litiges  d'ordre  inter- 
national n'engageant  ni  I'hon- 
neur  ni  des  int^r^ts  essentiels 
et  provenant  d'une  divergence 
d'appr^ciation  sur  des  points  de 
fait,  les  Puissances  contractantes 
jugent  utile  et  desirable  que  les 
Parties  qui  n'auraient  pu  se 
mettre  d'accord  par  les  voies  di- 


Article  9 

In  disputes  of  an  interna- 
tional nature  involving  neither 
honor  nor  vital  interests,  and 
arising  from  a  difference  of  opin- 
ion on  points  of  fact,  the  con- 
tracting powers  deem  it  expe- 
dient and  desirable  that  the 
parties  who  have  not  been  able  to 
come  to  an  agreement  by  means 
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plomatiques  instituent,  en  tant 
que  les  circonstances  le  permet- 
tront,  une  Commission  intema- 
tionale  d'enqu£te  charg^  de 
faciliter  la  solution  de  ces  litiges 
en  ^laircissant,  par  un  examen 
impartial  et  consciencieuxy  les 
questions  de  fait. 

Article  io 

Les  Commissions  Interna- 
tionales d'enqu^te  sont  consti- 
t\i6es  par  convention  sp^iale 
entre  les  Parties  en  litige. 

La  convention  d'enquftte  pre- 
cise les  faits  k  examiner;  elle 
determine  le  mode  et  le  dSiai  de 
formation  de  la  Commission  et 
r^tendue  des  pouvoirs  des  com- 
missaires. 

Elle  determine  ^galement,  s'il 
y  a  lieu,  le  si^e  de  la  Commis- 
sion et  la  faculty  de  se  ddplacer, 
la  langue  dont  la  Commission 
fera  usage  et  celles  dont  I'emploi 
sera  autoris^  devant  elle,  ainsi 
que  la  date  k  laquelle  chaque 
Partie  devra  ddposer  son  expos^ 
des  faits,  et  g^n^ralement  toutes 
les  conditions  dont  les  Parties 
sont  convenues. 


Si  les  Parties  jugent  n&essaire 
de  nommer  des  assesseurs  la, 
convention  d'enquftte  determine 
le  mode  de  leur  designation  et 
I'^tendue  de  leurs  pouvoirs. 


of  diplomacy,  should,  as  far  as 
circumstances  allow,  institute  an 
international  commission  of  in- 
quiry, to  facilitate  a  solution  of 
these  disputes  by  elucidating  the 
facts  by  means  of  an  impartial 
and  conscientious  investigation. 


Article  io 

iQtemational  commissions  of 
inquiry  are  constituted  by  special 
agreement  between  the  parties 
in   dispute. 

The  inquiry  convention  de- 
fines the  facts  to  be  examined; 
it  determines  the  mode  and  time 
in  which  the  commission  is  to 
be  formed  and  the  extent  of  the 
powers  of  the  commissioners. 

It  also  determines,  if  there 
is  need,  where  the  commission 
is  to  sit,  and  whether  it  may 
remove  to  another  place,  the 
language  the  commission  shall 
use  and  the  languages  the  use  of 
which  shall  be  authorized  be- 
fore it,  as  well  as  the  date  on 
which  each  party  must  deposit 
its  statement  of  facts,  and,  gen- 
erally speaking,  all  the  condi- 
tions upon  which  the  parties 
have  agreed. 

If  the  parties  consider  it  neces- 
sary to  appoint  assessors,  the 
convention  of  inquiry  shall  de- 
termine the  mode  of  their  selec- 
tion and  the  extent  of  their 
powers. 
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Article  ii 

Si  la  convention  d'enqu£te  n'a 
pas  d^sign^  le  si^ge  de  ia  Com- 
mission, celle-ci  sibgera  k  La 
Haye. 

Le  sifege  une  fois  fix^  ne  peut 
£tre  change  par  la  Commission 
qu'avec  I'assentiment  des  Parties. 

Si  la  convention  d'enqu£te  n'a 
pas  d^termind  les  langues  k  em- 
ployer, il  en  est  d^cid^  par  la 
Commission. 


Article  ii 

If  the  inquiry  convention  has 
not  determined  where  the  com- 
mission is  to  sit,  it  will  sit  at 
The  Hague. 

The  place  of  meeting,  once 
fixed,  can  not  be  altered  by  the 
commission  except  with  the  as- 
sent of  the  parties. 

If  the  inquiry  convention  has 
not  determined  what  languages 
are  to  be  employed,  the  ques- 
tion shall  be  decided  by  the 
commission. 


Article  12 

Sauf  stipulation  contraire,  les 
Commissions  d'enqu^te  sont 
form^es  de  la  mani^re  d^ter- 
min^  par  les  Articles  45  et  57 
de  la  pr^sente  Convention. 

Article  13 

En  cas  de  d^c^s,  de  demission 
ou  d'empfichement,  pour  quelque 
cause  que  ce  soit,  de  Pun  des  com- 
missaires,  ou  ^ventuellement  de 
Pun  des  assesseurs,  il  est  pourvu 
h  son  remplacement  selon  le  mode 
fix^  pour  sa  nomination. 


Article  14 

Les  Parties  ont  le  droit  de 
nommer  aupr^s  de  la  Commission 
d'enqu^te  des  agents  sp6ciaux 
avec  la  mission  de  Les  reprdsenter 
et  de  servir  d'interm^aires  entre 
Elles  et  la  Commission. 


Article  12 

Unless  an  undertaking  is  made 
to  the  contrary,  commissions 
of  inquiry  shall  be  formed  in 
the  manner  determined  by  arti- 
cles 45  and  57  of  the  present 
convention. 

Article  13 

Should  one  of  the  commis- 
sioners or  one  of  the  assessors, 
should  there  be  any,  either  die, 
or  resign,  or  be  unable  for  any 
reason  whatever  to  discharge 
his  functions,  the  same  procedure 
is  followed  for  filling  the  vacancy 
as  was  followed  for  appointing 

him. 

Article  14 

The  parties  are  entitled  to  ap- 
point special  agents  to  attend  the 
commission  of  inquiry,  whose 
duty  it  is  to  represent  them  and 
to  act  as  intermediaries  between 
them  and  the  commission. 


482 


APPENDIX  n 


Elles  sont,  en  outre,  autoris^ 
k  charger  des  conseils  ou  avocats 
nomm^s  par  elles,  d'exposer  et  de 
soutenir  leurs  int^rfits  devant  la 
Commission. 


They  are  further  authorized 
to  engage  counsel  or  advocates, 
appointed  by  themselves,  to 
state  their  case  and  uphold 
their  interests  before  the  com- 
mission. 


Article  15 

Le  Bureau  International  de  la 
Cour  permanente  d'arbitrage  sert 
de  greffe  aux  Commissions  qui 
si^gent  k  La  Haye,  et  mettra  ses 
locaux  et  son  organisation  k  la 
disposition  des  Puissances  con- 
tractantes  pour  le  fonctionne- 
ment  de  la  Commission  d'en- 
qufite. 

Article  16 

Si  la  Commission  si^e  ailleurs 
qu'k  La  Haye,  elle  nomme  un 
Secretaire  G^n^ral  dont  le  bu- 
reau lui  sert  de  greffe. 

Le  greffe  est  charge,  sous  I'au- 
toritd  du  Pr&ident,  de  Torganisa- 
tion  mat^rielle  des  stances  de  la 
Commission,  de  la  redaction  des 
procfes-verbaux  et,  pendant  le 
temps  de  Penquftte,  de  la  garde 
des  archives  qui  seront  ensuite 
vers^es  au  Bureau  International 
de  La  Haye. 


Article  17 

En  vue  de  faciliter  institu- 
tion et  le  fonctionnement  des 
Commissions      d'enqufete,      les 


Article  15 

The  International  Bureau  of 
the  Permanent  Court  of  Arbi- 
tration acts  as  registry  for  the 
commissions  which  sit  at  The 
Hague,  and  it  shall  place  its 
offices  and  staff  at  the  disposal 
of  the  contracting  powers  for 
the  use  of  the  commission  of 
inquiry. 

Article  16 

If  the  commission  meets 
elsewhere  than  at  The  Hague,  it 
appoints  a  secretary  general, 
whose  office   serves   as  registry. 

It  is  the  function  of  the  registry, 
under  the  control  of  the  Presi- 
dent, to  make  the  necessary 
arrangements  for  the  sittings 
of  the  commission,  the  prepara- 
tion of  the  minutes,  and,  while 
the  inquiry  lasts,  for  the  charge 
of  the  archives,  which  shall 
subsequently  be  transferred  to 
the  International  Bureau  at 
The  Hague. 

Article  17 

In  order  to  facilitate  the  con- 
stitution and  working  of  com- 
missions  of   inquiry,    the    con- 
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Puissances  contractantes  recom- 
mandent  les  r^les  suivantes  qui 
seront  applicables  k  la  proc&iure 
d'enqufete  en  tant  que  les  Parties 


tractiQg  powers  recommend  the 
following  rules,  which  shall  be 
applicable  to  the  inquiry  pro- 
cedure in  so  far  as  the  parties  do 


n'adopteront  pas  d'autres  regies,     not  adopt  other  rules. 


Akticle  18 

La  Commission  rfeglera  les  de- 
tails de  la  procedure  non  pr6vus 
dans  la  convention  sp&iale  d'en- 
qufite  ou  dans  la  pr6sente  Con- 
vention, et  procfedera  k  toutes  les 
formality  que  comporte  Padmi- 
nistration  des  preuves. 


Article  18 

The  commission  shall  settle 
the  details  of  the  procedure  not 
covered  by  the  special  inquiry 
convention  or  the  present  con- 
vention, and  shall  arrange  all 
the  formalities  required  for  deal- 
ing with  the  evidence. 


Article  19 

L'enqufite  a  lieu  contradic- 
toirement. 

Aux  dates  pr6vues,  chaque 
Partie  communique  k  la  Commis- 
sion et  k  I'autre  Partie  les  expose 
des  faits,  s'il  y  a  lieu,  et,  dans  tons 
les  cas,  les  actes,  pifeces  et  docu- 
ments qu'Elle  juge  utiles  k  la 
d&ouverte  de  la  v6rit^,  ainsi 
que  la  liste  des  t^moins  et  des 
experts  qu'elle  desire  faire  en- 
tendre. 


Article  19 

On  the  inquiry  both  sides 
must  be  heard. 

At  the  dates  fixed,  each  party 
communicates  to  the  commis- 
sion and  to  the  other  party  the 
statements  of  facts,  if  any,  and, 
in  all  cases,  the  instruments, 
papers,  and  documents  which 
it  considers  useful  for  ascer- 
taining the  truth,  as  well  as  the 
list  of  witnesses  and  experts 
whose  evidence  it  wishes  to  be 
heard. 


Article  20 

La  Commission  a  la  faculty, 
avec  I'assentiment  des  Parties,  de 
se  transporter  momentan^ment 
sur  les  lieux  oh  elle  juge  utile  de 
recourir  k  ce  moyen  d'informa- 
tion  ou  d'y  dS^guer  un  ou  plu- 
sieurs  de  ses  membres.    L'autori- 


Article  ao 

The  commission  is  entitled, 
with  the  assent  of  the  powers, 
to  move  temporarily  to  any 
place  where  it  considers  it  may 
be  useful  to  have  recourse  to 
this  means  of  inquiry  or  to  send 
one  or   more   of  its  members. 
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sation  de  l'£tat  sur  le  territoire 
duqud  il  doit  6tre  proc&l^  k  cette 
information  devra  £tre  obtenue. 

AXTICLE  ai 

Toutes  constatations  mat^ri- 
elleSy  et  toutes  visites  des  lieux 
doivent  4tre  faites  en  presence 
des  agents  et  conseils  des  Parties 
ou  eux  diiment  appel^s. 

AkTICLX  33 

La  Commission  a  le  droit  de 
soliiciter  de  Tune  ou  Tautre 
Partie  telies  explications  ou  in- 
formations qu'elle  juge  utiles. 

Article  33 

Les  Parties  s'engagent  k  four- 
nir  k  la  Commission  d'enqu£te, 
dans  la  plus  large  mesure  qu'- 
Elles  jugeront  possible,  tous  les 
moyens  et  toutes  les  facility 
n^cessaires  pour  la  connaissance 
complete  et  Tapprdciation  exacte 
des  faits  en  question. 

Elles  s'engagent  k  user  des 
moyens  dont  Elles  disposent 
d'apr^  leur  legislation  int^rleure, 
pour  assurer  la  comparution  des 
t^moins  ou  des  experts  se  trou- 
vant  sur  leur  territoire  et  cit6s 
devant  la  Commission. 

Si  ceux-ci  ne  peuvent  com- 
paraltre  devant  la  Commission, 
Elles  feront  procdder  k  leur  audi- 
tion devant  leurs  autorit^s  com- 
p^tentes. 


Permission  must  be  obtained 
from  the  state  on  whose  territory 
it  is  proposed  to  hold  the  inquiry. 

Article  3i 

Every  investigation,  and  every 
examination  of  a  locality,  must 
be  made  in  the  presence  of  the 
agents  and  counsel  of  the  parties 
or  after  they  have  been  duly 
summoned. 

Article  33 

The  commission  is  entitled 
to  ask  from  either  party  for 
such  explanations  and  informa- 
tion  as  it   considers  necessary. 

Article  33 

The  parties  undertake  to  sup- 
ply the  commission  of  inquiry, 
as  fully  as  they  may  think  pos- 
sible, with  all  means  and  facili- 
ties necessary  to  enable  it  to 
become  completely  acquainted 
with,  and  to  accurately  under- 
stand, the  facts  in  question. 

They  undertake  to  make  use 
of  the  means  at  their  disposal, 
under  their  municipal  law,  to 
ensure  the  appearance  of  the  wit- 
nesses or  experts  who  are  in  their 
territory  and  have  been  sum- 
moned before  the  commission. 

If  the  witnesses  or  experts 
are  unable  to  appear  before  the 
commission,  the  parties  will 
arrange  for  their  evidence  to  be 
taken  before  the  qualified  offi- 
cials of  their  own  country. 
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Article  24 

Pour  toutes  les  notifications 
que  la  Commission  aurait  k  faire 
sur  le  territoire  d'une  tierce  Puis- 
sance contractante,  la  Commis- 
sion s'adressera  directement  au 
Gouvemement  de  cette  Puis- 
sance, n  en  sera  de  m6me  s'il 
s'agit  de  faire  procdder  sur  place 
It  I'^tablissement  de  tous  moyens 
de  preuve. 

Les  requites  adress^s  k  cet 
eflFet  seront  ex6cut&s  suivant  les 
moyens  dont  la  Puissance  requise 
dispose  d'apr^  Sa  legislation  in- 
t^rieure.  Elles  ne  peuvent  4tre 
refuses  que  si  cette  Puissance 
les  juge  de  nature  k  porter  atteinte 
i,    Sa    souverainete    ou    k    Sa 

La  Commission  aura  aussi 
toujours  la  faculty  de  recourir  k 
rinterm&iiaire  de  la  Puissance 
sur  le  territoire  de  laquelle  elle  a 
son  si^e. 


Article  34 

For  all  notices  to  be  served 
by  the  commission  in  the  terri- 
tory of  a  third  contracting  power, 
the  commission  shall  apply  di- 
rect to  the  government  of  the 
said  power.  The  same  rule  ap- 
plies in  the  case  of  steps  being 
taken  on  the  spot  to  procure 
evidence. 

The  requests  for  this  purpose 
are  to  be  executed  so  far  as 
the  means  at  the  disposal  of 
the  power  applied  to  xmder  its 
municipal  law  allow.  They  can 
not  be  rejected  unless  the  power 
in  question  considers  they  are 
calculated  to  impair  its  sov- 
ereign rights  or  its  safety. 

The  commission  will  equally 
be  always  entitled  to  act  through 
the  power  on  whose  territory 
it  sits. 


Article  35 

Les  t^mcnns  et  les  experts  sont 
appd^s  k  la  requite  des  Parties 
ou  d'office  par  la  Commission,  et, 
dans  tous  les  cas,  par  I'inter- 
m6diaire  du  Gouvemement  de 
l'£tat  sur  le  territoire  duquel  il  se 
trouvent. 

Les  t^moins  sont  entendus, 
successivement  et  s^par^ment,  en 
presence  des  agents  et  des  con- 
seils  et  dans  un  ordre  k  fixer  par 
la  Commission. 


Article  25 

The  witnesses  and  experts 
are  summoned  on  the  request 
of  the  parties  or  by  the  commis- 
sion of  its  own  motion,  and, 
in  every  case,  through  the  gov- 
ernment of  the  state  in  whose 
territory  they  are. 

The  witnesses  are  heard  in 
succession  and  separately,  in 
the  presence  of  the  agents  and 
counsel,  and  in  the  order  fixed 
by  the  commission. 
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AXTICLE  36 

L'interrogatoire  des  t^moins 
est  conduit  par  le  President. 

Les  membres  de  la  Commis- 
sion peuvent  n^anmoins  poser  k 
chaque  t^moin  les  questions  qu'ils 
croient  convenables  pour  fclair- 
dr  ou  completer  sa  deposition, 
ou  pour  se  renseigner  sur  tout  ce 
qui  concerne  le  t^moin  dans  les 
limites  n^cessaires  k  la  manifes- 
tation de  la  v6nt6. 

Les  agents  et  les  conseils  des 
Parties  ne  peuvent  interrompre 
le  t^moin  dans  sa  deposition,  ni 
lui  faire  aucune  interpellation 
directe,  mais  peuvent  demander 
au  President  de  poser  au  t^moin 
telles  questions  compl^mentaires 
qu'ils  jugent  utiles. 

Article  37 

Le  t^moin  doit  d^poser  sans 
qu'il  lui  soit  permis  de  lire  aucun 
projet  6crit.  Toutefois,  il  peut 
4tre  autoris6  par  le  President  k 
s'aider  de  notes  ou  documents  si 
la  nature  des  faits  rapport^s  en 
n^cessite  I'emploi, 


Article  26 

The  examination  of  witnesses 
is  conducted   by  the  President. 

The  members  of  the  com- 
mission may,  however,  put  to 
each  witness  questions  which 
they  consider  likely  to  throw 
light  on  and  complete  his  evi- 
dence, or  get  information  on 
any  point  concerning  the  witness 
within  the  limits  of  what  is 
necessary  in  order  to  get  at  the 
truth. 

The  agents  and  counsel  of 
the  parties  may  not  interrupt 
the  witness  when  he  is  making 
his  statement,  nor  put  any  direct 
question  to  him,  but  they  may 
ask  the  President  to  put  such 
additional  questions  to  the  wit- 
ness as  they  think  expedient. 

Article  27 

The  witness  must  give  his 
evidence  without  being  allowed 
to  read  any  written  draft.  He 
may,  however,  be  permitted  by 
the  President  to  consult  notes 
or  documents  if  the  nature  of 
the  facts  referred  to  necessitates 
their  employment. 


Article  28 

Procfes-verbal  de  la  deposition 
du  t6moin  est  dressd  stance 
tenante  et  lecture  en  est  donn^e 
au  t^moin.  Le  t^moin  peut  y 
faire  tels  changements  et  addi- 
tions que  bon  lui  semble  et  qui 


Article  28 

A  minute  of  the  evidence  of 
the  witness  is  drawn  up  forth- 
with and  read  to  the  witness. 
The  latter  may  make  such  altera- 
tions and  additions  as  he  thinks 
necessary,    which    will    be    re- 
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seront  consign^s  k  la  suite  de  sa 
deposition. 

Lecture  faite  au  t^moin  de 
Pensemble  de  sa  deposition,  le 
t^moin  est  requis  de  signer. 

Akticle  29 

Les  agents  sont  autorises,  au 
cours  ou  k  la  .fin  de  l'enqu£te,  k 
presenter  par  ^crit  k  la  Commis- 
sion et  k  I'autre  Partie  tels  dires, 
requisitions  ou  resumes  de  fait, 
qu'ils  jugent  utiles  k  la  d^cou- 
verte  de  la  verite. 


Article  30 

Les  deliberations  de  la  Com- 
mission ont  lieu  k  buis  clos  et 
restent  secrfetes. 

Toute  decision  est  prise  k  la 
majorite  des  membres  de  la 
Commission. 

Le  refus  d'un  membre  de 
prendre  part  au  vote  doit  6tre 
constate  dans  le  procfes-verbal. 

Article  31 

Les  seances  de  la  Commission 
ne  sont  publiques  et  les  procfes- 
verbaux  et  documents  de  Ten- 
qufete  ne  sont  rendus  publics 
qu'en  vertu  d'une  decision  de  la 
Commisaon,  prise  avec  I'assen- 
timent  des  Parties. 

Article  32 

Les  Parties  ayant  presente  tous 
les  edaircissements  et  preuves, 


corded  at  the  end  of  his  state- 
ment. 

When  the  whole  of  his  state- 
ment has  been  read  to  the  wit- 
ness, he  is  asked  to  sign  it. 

Article  29 

The  agents  are  authorized, 
in  the  course  of  or  at  the  close  of 
the  inquiry,  to  present  in  writing 
to  the  commission  and  to  the  other 
party  such  statements,  requisi- 
tions, or  summaries  of  the  facts 
as  they  consider  useful  for  as- 
certaining the  truth. 

Article  30 

The  commission  considers  its 
decisions  in  private  and  the 
proceedings  are  secret. 

All  questions  are  decided  by 
a  majority  of  the  members  of 
the  commission. 

If  a  member  declines  to  vote, 
the  fact  must  be  recorded  in 
the  minutes. 

Article  31 

The  sittings  of  the  commission 
are  not  public,  nor  the  minutes 
and  documents  connected  with 
the  inquiry  published  except 
in  virtue  of  a  decision  of  the 
conmiission  taken  with  the  con- 
sent of  the  parties. 

Article  3a 

After  the  parties  have  pre- 
sented all  the  explanations  and 
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tous  les  t^moins  ayant  ^t^  enten- 
dus,  le  President  prononce  la  cl6- 
ture  de  Tenqufite  et  la  Commis- 
sion s'ajoume  pour  d^b^rer  et 
r6diger  son  rapport. 


Article  53 

Le  rapport  est  sign€  par  tous 
les  membres  de  la  Commission. 

Si  un  des  membres  refuse  de 
signer,  mention  en  est  faite;  le 
rapport  reste  n&mmoins  valable. 


Article  34 

Le  rapport  de  la  Commission 
est  lu  en  s&mce  publique,  les 
agents  et  les  conseils  des  Parties 
presents  ou  dement  appel^s. 

Un  exemplaire  du  rapport  est 
remis  k  chaque  Partie. 

Article  35 

Le  rapport  de  la  Commission, 
limits  k  la  constatation  des  faits, 
n'a  nuUement  le  caractfere  d'une 
sentence  arbitrale.  II  laisse  aux 
Parties  une  entifere  liberty  pour 
la  suite  k  donner  k  cette  consta- 
tation. 


evidence,  and  the  witnesses  have 
all  been  heard,  the  President 
declares  the  inquiry  terminated, 
and  the  commission  adjourns 
to  deliberate  and  to  draw  up 
its  report. 

Article  33 

The  report  is  signed  by  all  the 
members  of  the  commission. 

If  one  of  the  members  re- 
fuses to  sign,  the  fact  is  men- 
tioned; but  the  validity  of  the 
report  is  not  affected. 

Article  34 

The  report  of  the  commission 
is  read  at  a  public  sitting,  the 
agents  and  counsel  of  the  parties 
being  present  or  duly  sum- 
moned. 

A  copy  of  the  report  is  given 
to  each  party. 

Article  35 

The  report  of  the  commission 
is  limited  to  a  statement  of 
facts,  and  has  in  no  way  the 
character  of  an  award.  It  leaves 
to  the  parties  entire  freedom 
as  to  the  effect  to  be  given  to 
the  statement. 


Article  36 

Chaque  Partie  supporte  ses 
propres  frais  et  une  part  ^gale 
des  frais  de  la  Commission. 


Article  36 

Each  party  pays  its  own  ex- 
penses and  an  equal  share  of 
the    expenses   inciured   by   the 


commission. 
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TmtE  IV.  —  De   l' Arbitrage   Inter-     Part  IV.  —  International    Arbitra- 

NATIONAL  TION 

Chapttre  I.  —  De  la  Justice  arbUrale         Chapter  I.  —  The  System  cf  ArhUration 


Article  37 

L'arbitrage  international  a 
pour  objet  le  rfeglement  de  litiges 
entre  les  £tats  par  des  juges  de 
leur  choix  et  siu:  la  base  du  re- 
spect du  droit. 

Le  recours  k  Tarbitrage  im- 
plique  I'engagement  de  se  sou- 
mettre  de  bonne  foi  k  la  sentence. 


Article  37 

International  arbitration  has 
for  its  object  the  settlement  of 
disputes  betweien  states  by 
judges  of  their  own  choice,  and 
on  the  basis  of  respect  for  law. 

Recourse  to  arbitration  implies 
an  engagement  to  submit  in  good 
faith  to  the  award. 


Article  38 

Dans  les  questions  d'orde  ju- 
ridique,  et  en  premier  lieu,  dans 
les  questions  d'interpr^tation  ou 
d'application  des  Conventions 
Internationales,  l'arbitrage  est  re- 
connu  par  les  Puissances  contrac- 
tantes  comme  le  moyen  le  plus 
efficace  et  en  mfeme  temps  le 
plus  Equitable  de  r6gler  les 
litiges  qui  n'ont  pas  ^t^  r^lus 
par  les  voies  diplomatiques. 

En  cons&juence,  il  serait  de- 
sirable que,  dans  les  litiges  siu: 
les  questions  susmentionn^es, 
les  Puissances  contractantes 
eussent,  le  cas  ^chdant,  recours 
k  l'arbitrage,  en  tant  que  les 
circonstances  le  permettraient. 


Article  38 

In  questions  of  a  legal  nature, 
and  especially  in  the  interpreta- 
tion or  application  of  interna- 
tional conventions,  arbitration 
is  recognized  by  the  contracting 
powers  as  the  most  effective  and 
at  the  same  time,  the  ii^ost  equi- 
table means  of  settling  disputes 
which  diplomacy  has  failed  to 
settle. 

Consequently,  it  would  be  de- 
sirable that,  in  disputes  about 
the  above-mentioned  questions, 
the  contracting  powers  should, 
if  the  case  arose,  have  recourse 
to  arbitration,  in  so  far  as  cir- 
cumstances permit. 


Article  39 

La  Convention  d'arbitrage  est 
conclue  pour  des  contestations 
d6jk  n^es  ou  pour  des  contesta- 
tions ^ventuelles. 


Article  39 

The  arbitration  convention  is 
concluded  for  questions  already 
existing  or  for  questions  which 
may  arise  eventually. 
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Elle  peut  concerner  tout  litige 
ou  seulement  les  litiges  d'une 
categoric  d^terminde. 

Article  40 

Ind^pendamment  des  Trai- 
t&  gfo^raux  ou  particuliers  qui 
stipulent  actuellement  Tobliga- 
tion  du  recours  k  I'arbitrage  pour 
les  Puissances  contractantes,  ces 
Puissances  se  r^servent  de  con- 
clure  des  accords  nouveaux,  g6- 
n^raux  ou  particuliers,  en  vue 
d'Aendre  I'arbitrage  obligatoire 
k  tous  les  cas  qu'Elles  jugeront 
possible  de  lui  soumettre. 

Chapitre  II.  —  De  la  Cour  permanenU 

d^arhitrage 

Article  41 

Dans  le  but  de  faciliter  le  re- 
cours immddiat  k  I'arbitrage  pour 
les  diff^rends  intemationaux  qui 
n'ont  pu  6tre  r^gl^s  par  la  voie 
diplomatique,  les  Puissances  con- 
tractantes s'engagent  k  main- 
tenir,  telle  qu'elle  a  6i€  ftablie 
par  la  Premifere  Conference  de  la 
Paix,  la  Cour  permanente  d'arbi- 
trage,  accessible  en  tout  temps 
et  fonctionnant,  sauf  stipulation 
contraire  des  Parties,  conform^- 
ment  aux  rfegles  de  proc&lure  in- 
s^r^es  dans  la  pr^sente  Conven- 
tion, 


It  may  embrace  any  dispute  or 
only  disputes  of  a  certain  cate- 
gory. 

Article  40 

Independently  of  general  or 
private  treaties  expressly  stipu- 
lating recourse  to  arbitration  as 
obligatory  on  the  contracting 
powers,  the  said  powers  reserve  to 
themselves  the  right  of  conclud- 
ing new  agreements,  general  or 
particular,  with  a  view  to  extend- 
ing compulsory  arbitration  to  all 
cases  which  they  may  consider 
it  possible  to  submit  to  it. 

Chapter    U.  —  The    Permanent    Court 
of  Arbitration 

Article  41 

With  the  object  of  facilitating 
an  immediate  recourse  to  arbitra- 
tion for  international  differences, 
which  it  has  not  been  possible  to 
settle  by  diplomacy,  the  contract- 
ing powers  undertake  to  maintain 
the  Permanent  Court  of  Arbitra- 
tion, as  established  by  the  First 
Peace  Conference,  accessible  at 
all  times,  and  operating,  unless 
otherwise  stipulated  by  the 
parties,  in  accordance  with  the 
rules  of  procedure  inserted  in 
the  present  convention. 


Article  42 

La  Cour  permanente  est  com- 
pftente  poiu:  tous  les  cas  d'arbi- 


Article  42 

The  Permanent  Court  is  com- 
petent for  all  arbitration  cases, 
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trage,  It  moins  qu'il  n'y  ait  en-     unless  the  parties  agree  to  insti- 
tente    entre    les    Parties    pour     tute  a  special  tribimal. 
r^tablissement  d'une  juridiction 
sp^ciale. 


Article  43 

La  Cour  permanente  a  son 
si^  k  La  Have. 

Un  Bureau  International  sert 
de  greffe  k  la  Cour;  il  est  Tin- 
term&liaire  des  conununications 
relatives  aiix  reunions  de  celle-d; 
il  a  la  garde  des  archives  et  la 
gestion  de  toutes  les  affaires  ad- 
ministratives* 

Les  Puissances  contractantes 
s'engagent  k  communiquer  au 
Bureau,  aussitdt  que  possible,  une 
copie  certifife  conforme  de  toute 
stipulation  d'arbitrage  intervenue 
entre  EUes  et  de  toute  sentence 
arbitrale  Les  concemant  et  ren- 
due  par  des  juridictions  spdciales. 

EUes  s'engagent  k  communi- 
quer de  m£me  au  Bureau  les  lois, 
r^lements  et  documents  consta- 
tant  ^ventuellement  Tex^cution 
des  sentences  rendues  par  la 
Coiur. 

AXTICLE  44 

Chaque  Puissance  contrac- 
tante  d6signe  quatre  personnes 
au  plus,  d'une  competence  recon- 
nue  dans  les  questions  de  droit 
international,  jouissant  de  la  plus 
haute  consideration  morale  et  dis- 
pos^es  k  accepter  les  fonctions 
d'arbitre. 


Article  43 

The  Permanent  Court  sits  at 
The  Hague. 

An  International  Bureau 
serves  as  registry  for  the  court. 
It  is  the  channel  for  communica- 
tions relative  to  the  meetings 
of  the  court;  it  has  charge  of 
the  archives  and  conducts  all 
the  administrative  business. 

The  contracting  powers  under- 
take to  communicate  to  the 
Bureau,  as  soon  as  possible,  a 
certified  copy  of  any  conditions 
of  arbitration  arrived  at  between 
them,  and  of  any  award  concern- 
ing them  delivered  by  a  special 
tribunal. 

They  likewise  undertake  to 
communicate  to  the  Bureau  the 
laws,  regulations,  and  docu- 
ments eventually  showing  the 
execution  of  the  awards  given 
by  the  court. 

Article  44 

Elach  contracting  power  se- 
lects four  persons  at  the  most, 
of  known  competency  in  ques- 
tions of  international  law,  of  the 
highest  moral  reputation,  and 
disposed  to  accept  the  duties  of 
arbitrator. 
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Les  personnes  ainsi  d6sign^es 
sont  inscrites,  au  titre  de  Mem- 
bres  de  la  Cour,  sur  une  liste  qui 
sera  notifife  k  toutes  les  Puis- 
sances contractantes  par  les  soins 
du  Bureau. 

Toute  modification  k  la  liste  des 
arbitres  est  port^e,  par  les  soins 
du  Bureau,  k  la  connaissance 
des  Puissances  contractantes. 

Deux  ou  plusieurs  Puissances 
peuvent  s'entendre  pour  la  de- 
signation en  commun  d'un  ou  de 
plusieurs  Membres. 

La  mfime  personne  peut  6tre 
designee  par  des  Puissances  dif- 
f^rentes. 

Les  Membres  de  la  Cour  sont 
nomm^s  pour  un  terme  de  six 
ans.  Leur  mandat  peut  6tre  re- 
nouveie. 

En  cas  de  d^cfes  ou  de  retraite 
d'un  Membre  de  la  Cour,  il  est 
pourvu  i  son  remplacement  selon 
le  mode  fix^  pour  sa  nomina- 
tion, et  pour  une  nouvelle  pdriode 
de  six  ans. 

Article  45 

Lorsque  les  Puissances  contrac- 
tantes veulent  s'adresser  k  la 
Cour  permanente  pour  le  rfegle- 
ment  d'un  diff^rend  survenu  en- 
tre  EUes,  le  choix  des  arbitres 
appel^s  It  former  le  Tribunal 
compftent  pour  statuer  sur  ce 
diff^rend,  doit  6tre  fait  dans  la 
liste  g^n^rale  des  Membres  de  la 
Cour. 


The  persons  thus  selected  are 
inscribed,  as  members  of  the 
court,  in  a  list  which  shall  be 
notified  to  all  the  contracting 
powers  by  the  Bureau. 

Any  alteration  in  the  list  of 
arbitrators  is  brought  by  the 
Bureau  to  the  knowledge  of  the 
contracting  powers. 

Two  or  more  powers  may 
agree  on  the  selection  in  common 
of  one  or  more  members. 

The  same  person  can  be  se- 
lected by  different  powers. 

The  members  of  the  court  are 
appointed  for  a  term  of  six  years. 
These  appointments  are  renew- 
able. 

Should  a  member  of  the  cotut 
die  or  resign,  the  same  procedure 
is  followed  for  filling  the  vacancy 
as  was  followed  for  appointing 
him.  In  this  case  the  appoint- 
ment is  made  for  a  fresh  period 
of  six  years. 

Article  45 

When  the  contracting  powers 
wish  to  have  recourse  to  the 
Permanent  Court  for  the  settle- 
ment of  a  difference  which  has 
arisen  between  them,  the  arbi- 
trators called  upon  to  form  the 
tribunal  with  jurisdiction  to  de- 
cide this  difference  must  be 
chosen  from  the  general  list  of 
members  of  the  coiut. 
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A  d^faut  de  constitution  du 
Tribunal  arbitral  par  Taccord  des 
Parties,  il  est  proc6d^  de  la 
manifere  suivante: 

Chaque  Partie  nomme  deux 
arbitres,  dont  un  seulement  peut 
6tre  son  national  ou  choisi  parmi 
ceux  qui  ont  6t6  d^sign^s  par 
Elle  comme  Membres  de  la  Cour 
permanente.  Ces  arbitres  choi- 
sissent  ensemble  un  surarbitre. 

En  cas  de  partage  des  voix,  le 
choix  du  surarbitre  est  confi6  k 
une  Puissance  tierce,  d^signfe 
de  commun  accord  par  les 
Parties. 

Si  Taccord  ne  s'ftablit  pas  k  ce 
sujet,  chaque  Partie  d^signe  une 
Puissance  diflF^rente  et  le  choix 
du  surarbitre  est  fait  de  concert 
par  les  Puissances  ainsi  d6sign6es. 

Si,  dans  un  d61ai  de  deux  mois, 
ces  deux  Puissances  n'ont  pu 
tomber  d'accord,  chacune  d'Elles 
pr^sente  deux  candidats  pris  sur 
la  liste  des  Membres  de  la  Cour 
permanente,  en  dehors  des 
Membres  d^sign^s  par  les  Parties 
et  n'ftant  les  nationaux  d*au- 
cune  d'EUes.  Le  sort  determine 
lequel  des  candidats  ainsi 
pr^sent^s  sera  le  surarbitre. 


Failing  the  direct  agreement  of 
the  parties  on  the  composition  of 
the  Arbitration  Tribunal,  the  fol- 
lowing course  shall  be  pursued: 

Each  party  appoints  two  arbi- 
trators, of  whom  one  only  can 
be  its  national,  or  chosen  from 
among  the  persons  who  have  been 
selected  by  it  as  members  of  the 
Permanent  Court.  These  arbi- 
trators together  choose  an  umpire. 

If  the  votes  are  equally  divided, 
the  choice  of  the  umpire  is  in- 
trusted to  a  third  power,  selected 
by  the  parties  by  common  ac- 
cord. 

If  an  agreement  is  not  arrived 
at  on  this  subject  each  party 
selects  a  different  power,  and  the 
choice  of  the  umpire  is  made  in 
concert  by  the  powers  thus  se- 
lected. 

If,  within  two  months'  time, 
these  two  powers  can  not  come 
to  an  agreement,  each  of  them 
presents  two  candidates  taken 
from  -the  list  of  members  of 
the  Permanent  Court,  exclusive 
of  the  members  selected  by  the 
parties  and  not  being  nationals 
of  either  of  them.  Drawing 
lots  determines  which  of  the 
candidates  thus  presented  shall 
be  umpire. 


Article  46 

Dfes  que  le  Tribunal  est  com- 
post, les  Parties  notifient  au 
Bureau   leur   decision   de   s'ad- 


Article  46 

The  tribunal  being  thus 
composed,  the  parties  notify 
to    the    Bureau    their   determi- 
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resser  II  la  Cour,  le  texte  de  leur 
compromis,  et  les  noms  des 
arbitres. 

Le  Bureau  communique  sans 
ddai  k  chaque  arbitre  le  com- 
promis  et  les  noms  des  autres 
Membres  du  Tribunal. 

Le  Tribunal  se  r^unit  k  la  date 
fix^  par  les  Parties.  Le  Bureau 
pourvoit  k  son  installation. 

Les  Membres  du  Tribunal, 
dans  i'exercice  de  leurs  fonctions 
et  en  dehors  de  leur  pays,  jouis- 
sent  des  privil^es  et  immunit^s 
diplomatiques. 

Article  47 

Le  Bureau  est  autoris^  k 
mettre  ses  locaux  et  son  organisa- 
tion k  la  disposition  des  Puis- 
sances contractantes  pour  le 
fonctionnement  de  toute  juri- 
diction  sp^ciale  d'arbitrage. 

La  juridiction  de  la  Cour  per- 
manente  pent  £tre  dtendue,  dans 
les  conditions  prescrites  par  les 
rfeglements,  aux  litiges  existant 
entre  des  Puissances  non  con- 
tractantes ou  entre  des  Puis- 
sances contractantes  et  des  Puis- 
sances non  contractantes,  si  les 
Parties  sont  convenues  de  re- 
courir  k  cette  juridiction. 

Article  48 

Les  Puissances  contractantes 
considferent  comme  un  devoir, 
dans  les  cas  oil  un  conflit  aigu 


nation  to  have  recourse  to  the 
court,  the  text  of  their  compromise 
and  the  names  of  the  arbitrators. 

The  Bureau  communicates 
without  delay  to  each  arbitrator 
the  compromise  and  the  names  of 
the  other  members  of  the  tribunal. 

The  tribunal  assembles  at 
the  date  fixed  by  the  parties. 
The  Bureau  makes  the  necessary 
arrangements  for  the  meeting. 

The  members  of  the  tribunal, 
in  the  exercise  of  their  duties 
and  out  of  their  own  country, 
enjoy  diplomatic  privileges  and 
immunities. 

Article  47 

The  Bureau  is  authorized  to 
place  its  offices  and  staff  at 
the  disposal  of  the  contracting 
powers  for  the  use  of  any  special 
board  of  arbitration. 

The  jurisdiction  of  the  Per- 
manent Court  may,  within  the 
conditions  laid  down  in  the  regu- 
lations, be  extended  to  disputes 
between  noncontracting  powers, 
or  between  contracting  powers 
and  noncontracting  powers,  if  the 
parties  are  agreed  on  recourse 
to  this  tribunal. 


Article  48 

The  contracting  powers  con- 
sider it  their  duty,  if  a  serious 
dispute  threatens  to  break  out 
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menacerait  d'&later  entre  deux 
ou  plusieurs  d'entre  EUes,  de  rap- 
peler  k  celles-ci  que  la  Cour  per- 
manente  leur  est  ouverte. 

En  consequence,  Elles  d^- 
clarent  que  le  fait  de  rappeler 
aux  Parties  en  conflit  les  disposi- 
tions de  la  prdsente  Convention, 
et  le  conseil  donn^,  dans  Pint^rfit 
sup6rieur  de  la  paix,  de  s'ad- 
resser  k  la  Cour  permanente, 
ne  peuvent  6tre  consid^rfe  que 
comme  actes  de  bons  offices. 

En  cas  de  conflit  entre  deux 
Puissances,  Tune  d' Elles  pourra 
toujours  adresser  au  Bureau  In- 
ternational une  note  contenant  sa 
declaration  qu'Elb  serait  dis- 
pos6e  k  soumettre  le  diff^rend  k 
un  arbitrage. 

Le  Bureau  devra  porter  aus- 
sitdt  la  declaration  k  la  connais- 
sance  de  Pautre  Puissance. 


between  two  or  more  of  them,  to 
remind  these  latter  that  the  Per- 
manent Court  is  open  to  them. 

Consequently,  they  declare  that 
the  fact  of  reminding  the  parties 
at  variance  of  the  provisions 
of  the  present  convention,  and 
the  advice  given  to  them,  in  the 
highest  interests  of  peace,  to  have 
recourse  to  the  Permanent  Court, 
can  only  be  regarded  as  friendly 
actions. 

In  case  of  dispute  between 
two  powers,  one  of  them  can 
always  address  to  the  Inter- 
national Bureau  a  note  contain- 
ing a  declaration  that  it  would 
be  ready  to  submit  the  dispute 
to  arbitration. 

The  Bureau  must  at  once 
inform  the  other  power  of  the 
declaration. 


Article  49 

Le  Conseil  administratif  per- 
manent, compose  des  Repre- 
sentants  diplomatiques  des  Puis- 
sances contractantes  accredites 
k  La  Haye  et  du  Ministre  des 
Affaires  fitrangferes  des  Pays-Bas, 
qui  remplit  les  fonctions  de 
President,  a  la  direction  et  le 
contrdle  du  Bureau  International. 

Le  Conseil  arrfite  son  rfegle- 
ment  d'ordre  ainsi  que  tous 
autres  rbglements  necessaires. 

n  decide  toutes  les  questions 
administratives    qui    pourraient 


Article  49 

The  Permanent  Administra- 
tive Council,  composed  of  the 
diplomatic  representatives  of  the 
contracting  powers  accredited  to 
The  Hague  and  of  the  Nether- 
land  Minister  for  Foreign  Affairs, 
who  will  act  as  President,  is 
charged  with  the  direction  and  con- 
trol of  the  International  Bureau. 

The  Council  settles  its  rules  of 
procedure  and  all  other  neces- 
sary regulations. 

It  decides  all  questions  of  ad- 
ministration   which    may    arise 
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surgir    touchant    le    fonctionne- 
ment  de  la  Cour. 

n  a  tout  pouvoir  quant  k  la 
nomination,  la  suspension  ou  la 
revocation  des  fonctionnaires  et 
employes  du  Bureau. 

H  fixe  les  traitements  et  sa- 
laires,  et  contrdle  la  d6pense  g6- 
n^rale. 

La  presence  de  neuf  membres 
dans  les  reunions  ddment  con- 
voqu^es  suffit  pour  permettre  au 
Conseil  de  ddiWrer  valable- 
ment.  Les  decisions  sont  prises' 
k  la  majority  des  voix.     . 

Le  Conseil  communique  sans 
ddai  aux  Puissances  contrac- 
tantes  les  rfeglements  adopt^s  par 
lui.  H  Leur  prdsente  chaque 
ann^  un  rapport  sur  les  travaux 
de  la  Cour,  sur  le  fonctionnement 
des  services  administratifs  et  sur 
les  d^penses.  Le  rapport  con- 
tient  ^alement  un  r&um^  du 
contenu  essentiel  des  documents 
communiques  au  Bureau  par 
les  Puissances  en  vertu  de 
Tarticle  43  alin^as  3  et  4. 

Article  50 

Les  frais  du  Bureau  seront 
supports  par  les  Puissances  con- 
tractantes  dans  la  proportion 
etablie  pour  le  Bureau  interna- 
tional de  rUnion  postale  imi- 
verselle. 

Les  frais  k  la  charge  des  Puis- 
sances adh^rentes  seront  compt^s 
k  partir  du  jour  oh  leur  adhesion 
produit  ses  effets. 


with  regard  to  the  operations  of 
the  court. 

It  has  entire  control  over  the 
appointment,  suspension,  or  dis- 
missal of  the  officials  and  em- 
ployes of  the  Bureau. 

It  fixes  the  payments  and  sala- 
ries, and  controls  the  general 
expenditure. 

At  meetings  duly  summoned 
the  presence  of  nine  members  is 
sufficient  to  render  valid  the  dis- 
cussions of  the  Council.  The 
decisions  are  taken  by  a  majority 
of  votes. 

The  Council  Communicates  to 
the  contracting  powers  without 
delay  the  regulations  adopted 
by  it.  It  furnishes  them  with 
an,  annual  report  on  the  labors 
of  the  court,  the  working  of  the 
administration,  and  the  expen- 
diture. The  report  likewise 
contains  a  resume  of  what  is  im- 
portant in  the  documents  com- 
municated to  the  Bureau  by 
the  powers  in  virtue  of  article 
43,  paragraphs  3  and  4. 

Article  50 

The  expenses  of  the  Bureau 
shall  be  borne  by  the  contracting 
powers  in  the  proportion  fixed 
for  the  International  Bureau 
of  the  Universal  Postal  Union. 

The  expenses  to  be  charged 
to  the  adhering  powers  shall  be 
reckoned  from  the  date  on  which 
their  adhesion  comes  into  force. 
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Article  51 

En  vue  de  favoriser  le  d^ve- 
loppement  de  Tarbitrage,  les  Puis- 
sances contractantes  ont  arr^t^ 
les  regies  suivantes  qui  sont  ap- 
plicabies  k  la  procedure  arbitrale, 
en  tant  que  les  Parties  ne  sont  pas 
convenues  d'autres  rfegles. 

Article  53 

Les  Puissances  qui  recourent 
It  I'arbitrage  signent  un  com- 
promis  dans  lequel  sont  d^ter- 
minds  I'objet  du  litige,  le  d^lai 
de  nomination  des  arbitres,  la 
forme,  I'ordre  et  les  ddais  dans 
lesquels  la  communication  vis6e 
par  I'article  63  devra  £tre  faite, 
et  le  montant  de  la  somme  que 
chaque  Partie  aura  k  d^poser 
i,  titre  d'avance  pour  les  frais. 

Le  compromis  determine  ^gale- 
ment,  s'il  y  a  lieu,  le  mode  de 
nomination  des  arbitres,  *  tous 
pouvoirs  sp^ciaux  ^ventuels  du 
Tribunal,  son  siige,  la  langue 
dont.il  fera  usage  et  celles  dont 
I'emploi  sera  autoris^  devant  lui, 
et  g^n^ralement  toutes  les  con- 
ditions dont  les  Parties  sont  con- 
venues. 


Article  53 

La  Cour  permanente  est  com- 
p^tente  pour  I'ftablissement  du 


Article  51 

With  a  view  to  encouraging  the 
development  of  arbitration,  the 
contracting  powers  have  agreed 
on  the  following  rules,  which  are 
applicable  to  arbitration  pro- 
cedure, unless  other  rules  have 
been  agreed  on  by  the  parties. 

Article  5a 

The  powers  which  have  re- 
course to  arbitration  sign  a 
compromis,  in  which  the  subject 
of  the  dispute  is  clearly  defined, 
the  time  allowed  for  appointing 
arbitrators,  the  form,  order,  and 
time  in  which  the  communica- 
tion referred  to  in  article  63 
must  be  made,  and  the  amount 
of  the  sum  which  each  party 
must  deposit  in  advance  to  de- 
fray the  expenses. 

The  compromis  likewise  de- 
fines, if  there  is  occasion,  the 
manner  of  appointing  arbitra- 
tors, any  special  powers  which 
may  eventually  belong  to  the 
Tribunal,  where  it  shall  meet, 
the  language  it  shall  use,  and 
the  languages  the  employment 
of  which  shall  be  authorized 
before  it,  and,  generally  speak- 
ing, all  the  conditions  on  which 
the  parties  are  agreed. 

Article  53 

The  Permanent  Court  is 
competent    to    settle    the   com- 
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compromis,  si  les  Parties  sont 
d'accord  pour  s'en  remettre  ^ 
elle. 

Elle  est  ^galement  comp^tente, 
m6me  si  la  demande  est  faite 
seulement  par  Tune  des  Parties, 
apr^  qu'un  accord  par  la  voie 
diplomatique  a  €t€  vainement 
essay^y  quand  il  s'agit: 

1°.  d'undiflF^rendrentrantdans 
un  Traits  d'arbitrage  g&^ral  con- 
clu  ou  renouvel6  apr^  la  mise  en 
vigueur  de  cette  Convention  et  qui 
pr^voit  pour  chaque  diff^rend 
un  compromis  et  n'exclut  pour 
I'ftablissement  de  ce  dernier  ni 
explicitement  ni  implidtement  la 
compftence  de  la  Cour.  Toute- 
fois,  le  recours  k  la  Cour  n'a  pas 
lieu  si  I'autre  Partie  d&lare  qu'k 
son  avis  le  diff^rend  n'appartient 
pas  k  la  categoric  des  diff trends 
k  90umettre  k  un  arbitrage  obli- 
gatoire,  k  moins  que  le  Traits 
d'arbitrage  ne  conftre  au  Tri- 
bunal arbitral  le  pouvoir  de 
didder  cette  question  pr^alable; 


2°.  d'lm  diflf^rend  provenant 
de  dettes  contractuelles  r^clamfes 
k  une  Puissance  par  une  autre 
Puissance  comme  dues  k  ses 
nationaux,  et  pour  la  solution 
duquel  Toffre  d'arbitrage  a  6t6 
acceptde.  Cette  disposition  n'est 
pas  applicable  si  Tacceptation  a 
€t6  subordonn^e  k  la  condition 


promisj  if  the  parties  are  agreed 
to  have  recourse  to  it  for  the 
purpose. 

It  is  similarly  competent,  even 
if  the  request  is  only  made  by 
one  of  the  parties,  when  all 
attempts  to  reach  an  understand- 
ing through  the  diplomatic  chan- 
nel have  failed,  in  the  case  of: 

1.  A  dispute  covered  by  a  gen- 
eral treaty  of  arbitration  con- 
duded  or  renewed  after  the 
present  convention  has  come 
into  force,  and  providing  for  a 
compromis  in  all  disputes  and 
not  either  explicitly  or  implic- 
itly excluding  the  settlement 
of  the  compromis  from  the  com- 
petence of  the  court.  Recourse 
can  not,  however,  be  had  to 
the  court  if  the  other  party 
declares  that  in  its  opinion  the 
dispute  does  not  belong  to  the 
category  of  disputes  which  can 
be  submitted  to  compulsory  arbi- 
tration, unless  the  treaty  of 
arbitration  confers  upon  the  Ar- 
bitration Tribunal  the  power  of 
deciding  this  preUminary  ques- 
tion. 

2.  A  dispute  arising  from  con- 
tract debts  claimed  from  one 
power  by  another  power  as  due 
to  its  nationals,  and  for  the 
settlement  of  which  the  oflFer 
of  arbitration  has  been  accepted. 
This  arrangement  is  not  appli- 
cable if  acceptance  is  subject  to 
the  condition  that  the  compromis 
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que    le    compromis    soit    ^tabli     should  be  settled  in  some  other 
selon  un  autre  mode.  way. 


Article  54 

Dans  les  cas  pr^vus  par  I'article 
pr&6ient,  le  compromis  sera 
ftabli  par  une  commission  com- 
pos6e  de  cinq  membres  d^sign^s 
de  la  manibre  pr^vue  ^  Particle 
45  ali^nas  3^6. 

Le  dnquifeme  membre  est  de 
droit  President  de  la  commission. 

Article  55 

Les  fonctions  arbitrales  peu- 
vent  6tre  conf^r^es  k  xm  arbitre 
unique  ou  h  plusieurs  arbitres 
d^signds  par  les  Parties  k  leur 
gr^,  ou  choisis  par  EUes  parmi 
•  les  Membres  de  la  Cour  per- 
manente  d'arbitrage  ^tablie  par 
la  pr^sente  Convention. 

A  d^faut  de  constitution  du 
Tribunal  par  I'accord  des  Par- 
ties, il  est  proc^d^  de  la  manifere 
indiqu^  ^  Particle  45  alin^as 
3^6. 

Article  56 

Lorsqu'un  Souverain  ou  un 
Chef  d'fitat  est  choisi  pour  ar- 
bitre, la  proc^ure  arbitrale  est 
r^gl^  par  Lui. 

Article  57 

Le  surarbitre  est  de  droit  Presi- 
dent du  Tribunal. 

Lorsque  le  Tribunal  ne  com- 
prend  pas  de  surarbitre,  il  nomme 
lui-m£me  son  Prudent. 


Article  54 

In  the  cases  contemplated  in 
the  preceding  article,  the  com- 
promis shall  be  settled  by  a  com- 
mission consisting  of  five  mem- 
bers selected  in  the  manner 
arranged  for  in  article  45,  para- 
graphs 3  to  6. 

The  fifth  member  is  President 
of  the  commission  ex  officio. 

Article  55 

The  duties  of  arbitrator  may 
be  conferred  on  one  arbitrator 
alone  or  on  several  arbitrators 
selected  by  the  parties  as  they 
please,  or  chosen  by  them  from 
the  members  of  the  Permanent 
Court  of  Arbitration  established 
by  the  present  convention. 

Failing  the  constitution  of  the 
tribunal  by  direct  agreement  be- 
tween the  parties,  the  course  re- 
ferred to  in  article  45,  paragraphs 
3  to  6,  is  followed. 

Article  56 

When  a  sovereign  or  the  chief 
of  a  state  is  chosen  as  arbitrator, 
the  arbitration  procedure  is  set- 
tled by  him. 

Article  57 

The  umpire  is  President  of 
the  tribunal  ex  officio. 

When  the  tribunal  does  not 
include  an  umpire,  it  appoints  its 
own  President. 
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Article  58 

En  COS  d'^tablissement  du  com- 
promis  par  une  commission,  telle 
qu'elle  est  visde  k  Particle  54, 
et  sauf  stipulation  contraire,  la 
commission  elle  mfime  formera 
le  Tribmial  d'arbitrage. 

Article  59 

En  cas  de  d^c^,  de  demission 
au  d'empftchement,  pour  quel- 
que  cause  que  ce  soit,  de  Tun  des 
arbitres,  il  est  pourvu  k  son  rem- 
placement  selon  le  mode  &k6 
pour  sa  nomination. 


Article  60 

A  ddfaut  de  designation  par 
les  Parties,  le  Tribunal  sifege  k 
La  Haye. 

Le  Tribimal  ne  peut  singer  sur 
le  territoire  d'lme  tierce  Puis- 
sance qu'avec  I'assentiment  de 
celle-ci. 

Le  si^e  une  fois  fix6  ne  peut 
6tre  chang^  par  le  Tribunal 
qu'avec  I'assentiment  des  Parties. 


Article  61 

Si  le  compromis  n'a  pas  deter- 
mine les  langues  k  employer,  il  en 
est  decide  par  le  Tribunal. 


Article  63 

Les  Parties  ont  le  droit  de  nom- 
mer   aupr^s    du    Tribunal    des 


Article  58 

When  the  compromis  is  settled 
by  a  commission,  as  contem- 
plated in  article  54,  and  in  the 
absence  of  an  agreement  to  the 
contrary,  the  commission  itself 
shall  form  the  Arbitration  Tri- 
bunal. 

Article  59 

Should  one  of  the  arbitrators 
either  die,  retire,  or  be  unable 
for  any  reason  whatever  to  dis- 
charge his  fimctions,  the  same 
procedure  is  followed  for  filling 
the  vacancy  as  was  followed 
for  appointing  him. 

Article  60 

The  tribimal  sits  at  The  Hague, 
unless  some  other  place  is  se- 
lected by  the  parties. 

The  tribunal  can  only  sit  in 
the  territory  of  a  third  power 
with  the  latter's  consent. 

The  place  of  meeting  once 
fixed  can  not  be  altered  by  the 
tribunal,  except  with  the  consent 
of  the  parties. 

Article  61 

If  the  question  as  to  what 
languages  are  to  be  used  has  not 
been  settled  by  the  compromis, 
it  shall  be  decided  by  the  tri- 
bunal. 

Article  6a 

The  parties  are  entitled  to 
appoint  special  agents  to  attend 
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agents  sp^daux,  avec  la  mission 
de  servir  d'interm^diaires  entre 
EUes  et  le  Tribunal. 

.Elles  sont  en  outre  autoris^s  h, 
charger  de  la  defense  de  leurs 
droits  et  int^rfits  devant  le  Tri- 
bunal,  des  conseils  ou  avocats 
nomm^s  par  Elles  k  cet  effet. 

Les  Membres  de  la  Cour  per- 
manente  ne  peuvent  exercer  les 
fonctions  d'agents,  conseils  ou 
avocats,  qu'en  faveur  de  la  Puis- 
sance qui  les  a  nomm^s  Membres 
de  la  Cour. 


the  tribunal  to  act  as  inter- 
mediaries between  themselves 
and  the  tribunal. 

They  are  further  authorized  to 
retain  for  the  defense  of  their 
rights  and  interests  before  the 
tribunal  counsel  or  advocates  ap- 
pointed by  themselves  for  this 
purpose. 

The  members  of  the  Perma- 
nent Court  may  not  act  as 
agents,  counsel,  or  advocates 
except  on  behalf  of  the  power 
which  appointed  them  members 
of  the  court. 


A&TICLE  63 

La  procedure  arbitrale  com- 
prend  en  rfegle  gfe^rale  deux 
phases  distinctes:  Tinstruction 
^crite  et  les  d^bats. 

L'instruction  6crite  consiste 
dans  la  communication  faite  par 
les  agents  respectif s,  aux  membres 
du  Tribunal  et  k  la  Partie  ad- 
verse, des  m^moires,  des  contre- 
m^moires  et,  au  besoin,  des 
r^pliques;  les  Parties  y  joignent 
toutes  pifeces  et  documents  in- 
voqufe  dans  la  cause.  Cette 
communication  aura  lieu,  directe- 
ment  ou  par  TintermWiaire  du 
Bureau  International,  dans 
•Pordre  et  dans  les  ddais  dfter- 
min^s  par  le  compromis. 

Les  d^lais  fix^s  par  le  com- 
promis pourront  6tre  prqlong^s 
de    commun    accord     par    les 


Article  63 

As  a  general  rule,  arbitration 
procedure  comprises  two  dis- 
tinct phases:  pleadings  and  oral 
discussions. 

The  pleadings  consist  in  the 
communication  by  the  respective 
agents  to  the  members  of  the 
tribunal  and  the  opposite  party 
of  cases,  counter-cases,  and,  if 
necessary,  of  replies;  the  parties 
annex  thereto  all  papers  and 
documents  called  for  in  the  case. 
This  communication  shall  be 
made  either  directly  or  through 
the  intermediary  of  the  Inter- 
national Bureau,  in  the  order 
and  within  the  time  fixed  by  the 
compromis. 

The  time  fixed  by  the  compro- 
mis may  be  extended  by  mutual 
agreement    by    the    parties,    or 
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Parties,  ou  par  le  Tribunal 
quahd  il  le  juge  n^cessaire  pour 
arriver  k  une  d^sion  juste. 

Les  d^ats  consistent  dans  le 
d^veloppement  oral  des  moyens 
des  Parties  devant  le  Tribunal. 

Article  64 

Toute  pifece  produite  par  I'une 
des  Parties  doit  fitre  communi- 
que, en  copie  certifi^e  conforme, 
k  Tautre  Partie. 


by  the  tribunal  when  the  latter 
considers  it  necessary  for  the 
purpose  of  reaching  a  just  deci- 
sion. 

The  discussions  consist  in  the 
oral  development  before  the  tri- 
bimal  of  the  arguments  of  the 
parties. 

Article  64 

A  certified  copy  of  every  docu- 
ment produced  by  one  party 
must  be  communicated  to  the 
other  party. 


Article  65 

A  moins  de  circonstances  sp^- 
dales,  le  Tribunal  ne  se  r^unit 
qu'aprfes  la  cldture  de  Tinstruc- 
tion. 

Article  66 

Les  d^bats  sont  dirig^  par  le 
President. 

Us  ne  sont  publics  qu'en  vertu 
d'une  decision  du  Tribunal,  prise 
avec  I'assentiment  des  Parties. 

Us  sont  consign^s  dans  des 
procfes-verbaux  r^digfe  par  des 
secretaires  que  nomme  le  Presi- 
dent. Ces  procfes-verbaux  sont 
signfe  par  le  President  et  par  un 
des  secretaires;  ils  ont  seuls 
caract^re  authentique. 


Article  65 

Unless  special  circumstances 
arise,  the  tribunal  does  not  meet 
imtil  the  pleadings  are  dosed. 

Article  66 

The  discussions  are  under  the 
control  of  the  President. 

They  are  only  public  if  it  be 
so  dedded  by  the  tribunal,  with 
the  assent  of  the  parties. 

They  are  recorded  in  min- 
utes drawn  up  by  the  secre- 
taries appointed  by  the  President. 
These  minutes  are  signed  by  the 
President  and  by  one  of  the  sec- 
retaries and  alone  have  an  au- 
thentic character. 


Article  67 

L'instruction  etant  close,  le 
Tribunal  a  le  droit  d'^carter  du 
debat  tons  actes  ou  documents 
nouveaux    qu'ime    des    Parties 


Article  67 

After  the  dose  of  the  pleadings, 
the  tribunal  is  entitled  to  refuse 
discussion  of  all  new  papers  or 
documents    which   one    of    the 
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Toudrait  lui   soumettre   sans  le 
consentement  de  I'autre. 

Article  6$ 

• 

Le  Tribunal  demeure  libre  de 
prendre  en  consideration  les  actes 
ou  documents  nouveaux  sur  les- 
quels  les  agents  ou  conseils  des 
Parties  appelleraient  son  atten- 
tion. 

En  ce  cas,  le  Tribunal  a  le 
droit  de  requ^rir  la  production  de 
ces  actes  ou  documents,  sauf 
Pobligation  d'en  donner  connais- 
sance  k  la  Partie  adverse. 

Article  69 

Le  Tribunal  peut,  en  outre,  re- 
qu^rir  des  agents  des  Parties  la 
production  de  tous  actes  et  de- 
mander  toutes  explications  n^ces- 
saires.  En  cas  de  refus,  le  Tri- 
bimal  en  prend  acte. 

Article  70 

Les  agents  et  les  conseils  des 
Parties  sont  autoris^s  k  presenter 
oralement  au  Tribunal  tous  les 
moyens  qu'ils  jugent  utiles  It  la 
defense  de  leur  cause. 

Article  71 

lis  ont  le  droit  de  soulever  des 
exceptions  et  des  incidents.  Les 
decisions  du  Tribunal  sur  ces 
points  sont  d^fiLnitives  et  ne 
peuvent  donner  lieu  k  aucune 
discussion  ult^rieure. 


parties  may  wish  to  submit  to  it 
without  the  consent  of  the  other 

P^^y-  Article  68 

The  tribunal  is  free  to  take 
into  consideration  new  papers  or 
documents  to  which  its  attention 
may  be  drawn  by  the  agents  or 
counsel  of  the  parties. 

In  this  case,  the  tribunal  has 
the  right  to  require  the  produc- 
tion of  these  papers  or  documents, 
but  is  obliged  to  make  them 
known  to  the  opposite  party. 

Article  69 

The  tribunal  can,  besides,  re- 
quire from  the  agents  of  the  par- 
ties the  production  of  all  papers, 
and  can  demand  all  necessary 
explanations.  In  case  of  refusal 
the  tribunal  takes  note  of  it. 

Article  70 

The  agents  and  the  counsel  of 
the  parties  are  authorized  to  pre- 
sent orally  to  the  tribunal  all  the 
arguments  they  may  consider  ex- 
pedient in  defense  of  their  case. 

Article  71 

They  are  entitled  to  raise  ob- 
jections and  points.  The  deci- 
sions of  the  tribunal  on  these 
points  are  final  and  can  not  form 
the  subject  of  any  subsequent 
discussion. 


Article  7a  Article  7a 

Les  membres  du  Tribunal  ont        The  members  of  the  tribunal 
le  droit  de  poser  des  questions     are    entitled    to    put    questions 
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aux  agents  et  aux  conseils  des 
Parties  et  de  leur  demander  des 
6claircissements  sur  les  points 
douteux. 

Ni  les  questions  poshes,  ni  les 
observations  faites  par  les  mem- 
bres  du  Tribunal  pendant  le 
cours  des  dft)ats  ne  peuvent  6tre 
regard^es  comme  Texpression  des 
opinions  du  Tribunal  en  g^n^ral 
ou  de  ses  membres  en  particulier. 

Article  73 

Le  Tribunal  est  autoris6  h  de- 
terminer sa  competence  en  inter- 
pr^tant  le  compromis  ainsi  que 
les  autres  actes  et  documents  qui 
peuvent  £tre  invoqu^s  dans  la 
matibre,  et  en  appliquant  les 
principes  du  droit. 

Article  74 

Le  Tribunal  a  le  droit  de  rendre 
des  ordonnances  de  procedure 
pour  la  direction  du  proems,  de 
determiner  les  formes,  Tordre 
et  les  deiais  dans  lesquels  chaque 
Partie  devra  prendre  ses  con- 
clusions finales,  et  de  proc^der 
k  toutes  les  formalites  que 
comporte  I'administration  des 
preuves. 

Article  75 

Les  Parties  s'engagent  It  foumir 
au  Tribunal,  dans  la  plus  large 
mesure  qu'EUes  jugeront  pos- 
sible, tous  les  moyens  n&es- 
saires  pour  la  decision  du  litige. 


to  the  agents  and  counsel  of  the 
parties,  and  to  ask  them  for  ex- 
planations on  doubtful  points. 

Neither  the  questions  put  nor 
the  remarks  made  by  members 
of  the  tribunal  in  the  course  of 
the  discussions,  can  be  regarded 
as  an  expression  of  opinion  by 
the  tribunal  in  general,  or  by  its 
members  in  particular. 

Article  73 

The  tribunal  is  authorized  to 
declare  its  competence  in  inter- 
preting the  compromis  y  as  well  as 
the  other  acts  and  documents 
which  may  be  invoked,  and  in 
applying  the  principles  of  law. 


Article  74 

The  tribuYial  is  entitled  to  issue 
rules  of  procedure  for  the  con- 
duct of  the  case,  to  decide 
the  forms,  order,  and  time  in 
which  each  party  must  conclude 
its  arguments,  and  to  arrange  all 
the  formalities  required  for  deal- 
ing with  the  evidence. 


Article  75 

The  parties  undertake  to  sup- 
ply the  tribunal,  as  fully  as  they 
consider  possible,  with  all  the 
information  reqxiired  for  decid- 
ing the  case. 


ARBITRATION  CONVENTION  OF  1907 


505 


Article  76 

Pour  toutes  les  notifications  que 
le  Tribunal  aurait  k  faire  sur  le 
territoire  d'une  tierce  Puissance 
contractante,  le  Tribunal  s'adres- 
sera  directement  au  Gouveme- 
ment  de  cette  Puissance.  II  en 
sera  de  m^me  s'il  s'agit  de  faire 
proc^er  sur  place  k  P^tablisse- 
ment  de  tous  moyens  de  preuve. 

Les  requfites  adress&s  k  cet 
effet  seront  ex^cut^es  suivant 
les  moyens  dont  la  Puissance 
requise  dispose  d'aprfes  sa  le- 
gislation int^rieure.  EUes  ne 
peuvent  fetre  refus^es  que  si 
cette  Puissance  les  juge  de  na- 
ture k  porter  atteinte  h,  sa  souve- 
rainete  ou  k  sa  s^curitd. 

Le  Tribunal  aura  aussi  tou- 
jours  la  faculty  de  recourir  k 
I'interm&iiaire  de  la  Puissance 
sur  le  territoire  de  laquelle  il  a 
son  si^e. 


Akticle  76 

For  all  notices  which  the 
tribunal  has  to  serve  in  the 
territory  of  a  third  contracting 
power,  the  tribunal  shall  apply 
direct  to  the  government  of  that 
power.  The  same  rule  applies 
in  the  case  of  steps  being  taken 
to  procure  evidence  on  the  spot. 

The  requests  for  this  purpose 
are  to  be  executed  as  far  as 
the  means  at  the  disposal  of  the 
power  applied  to  under  its  mu- 
nicipal law  allow.  They  can 
not  be  rejected  unless  the  power 
in  question  considers  them  cal- 
culated to  impair  its  own  sov- 
ereign rights  or  its  safety. 

The  court  will  equally  be 
always  entitled  to  act  through 
the  power  on  whose  territory  it 
sits. 


Article  77 

Les  agents  et  les  conseils  des 
Parties  ayant  pr^sent^  tous  les 
^laircissements  et  preuves  k 
I'appui  de  leur  cause,  le  Pr&ident 
prononce  la  cl6ture  des  d^bats. 

Abticle  78 

Les  dflib^rations  du  Tribunal 
ont  lieu  It  huis  clos  et  restent 
secrfetes. 

Toute  d^sion  est  prise  k  la 
majority  de  ses  membres. 


Aeticle  77 

When  the  agents  and  counsel 
of  the  parties  have  submitted  all 
the  explanations  and  evidence  in 
support  of  their  case  the  Presi- 
dent shall  declare  the  discussion 
closed. 

Article  78 

The  tribunal  considers  its  de- 
cisions in  private  and  the  pro- 
ceedings remain  secret. 

All  questions  are  decided  by 
a  majority  of  the  members  of 
the  tribunal. 
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ARTICLE  79 

La  sentence  arbitrale  est  mo- 
tiv^e.  Elle  mentionne  les  noms 
des  arbitres;  elle  est  sign^  par 
le  President  et  par  le  greffier  ou 
le  secretaire  faisant  fonctions  de 
greflSer. 

AsncLE  80 

La  sentence  est  lue  en  stance 
publique,  les  agents  et  les  conseils 
des  Parties  presents  ou  diiment 
appel^s. 

Article  81 

La  sentence,  ddment  prononcfe 
et  notifi^e  aux  agents  des  Parties, 
decide  d^finitivement  et  sans 
appel  la  contestation. 

Article  83 

Tout  diflF^rend  qui  pourrait 
surgir  entre  les  Parties,  con- 
cernant  I'interprftation  et  I'ex^- 
cution  de  la  sentence,  sera,  sauf 
stipulation  contraire,  soumis  au 
jugement  du  Tribunal  qui  Ta 
rendue. 

Article  83 

Les  Parties  peuvent  se  r^server 
dans  le  compromis  de  demander 
la  revision  de  la  sentence  ar- 
bitrale. 

Dans  ce  cas,  et  sauf  stipulation 
contraire,  la  demande  doit  6tre 
adress^e  au  Tribunal  qui  a  rendu 
la  sentence.  Elle  ne  pent  6tre 
motivfe  que  par  la  d&ouverte 


Article  79 

The  award  must  give  the  rea- 
sons on  which  it  is  based.  It 
contains  the  names  of  the  arbi- 
trators; it  is  signed  by  the 
President  and  Registrar  or  by 
the  Secretary  acting  as  Registrar. 

Article  80 

The  award  is  read  out  in 
public  sitting,  the  agents  and 
coimsel  of  the  parties  being 
present  or  duly  summoned  to 
attend. 

Article  8z 

The  award,  duly  pronounced 
and  notified  to  the  agents  of  the 
parties,  settles  the  dispute  defini- 
tively and  without  appeal. 

Article  83 

Any  dispute  arising  between 
the  parties  as  to  the  interpre- 
tation and  execution  of  the 
award  shall,  in  the  absence  of 
an  agreement  to  the  contrary, 
be  submitted  to  the  tribunal 
which  pronounced  it. 

Article  83 

The  parties  can  reserve  in  the 
compromis  the  right  to  demand 
the  revision  of  the  award. 

In  this  case  and  unless  there 
be  an  agreement  to  the  contrary, 
the  demand  must  be  addressed 
to  the  tribunal  which  pronoimced 
the    award.    It    can    only    be 
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d'un  fait  nouveau  qui  e6t  6t€  de 
nature  k  exercer  une  influence 
d&isive  sur  la  sentence  et  qui, 
lors  de  la  cldture  des  d^bats, 
^tait  inconnu  du  Tribunal  lui- 
m6me  et  de  la  Partie  qui  a 
demand^  la  revision. 

La  proc6iure  de  revision  ne 
pent  6tre  ouverte  que  par  une 
decision  du  Tribunal  constatant 
express6ment  ^existence  du  fait 
nouveau,  .  lui  reconnaissant  les 
caractferes  pr6vus  par  le  para- 
graphe  pr^c^ent  et  declarant  ^ 
ce  titre  la  demande  recevable. 

Le  compronus  determine  le 
dfiai  dans  lequel  la  demande 
de  revision  doit  fitre  formfe. 


made  on  the  ground  of  the  dis- 
covery of  some  new  fact  calcu- 
lated to  exercise  a  decisive  in- 
fluence upon  the  award  and 
which  was  unknown  to  the  tri- 
bunal and  to  the  party  which 
demanded  the  revision  at  the 
time  the  discussion  was  closed. 

Proceedings  for  revision  can 
only  be  instituted  by  a  decision 
of  the  tribunal  expressly  record- 
ing the  existence  of  the  new 
fact,  recognizing  in  it  the  char- 
acter described  in  the  preceding 
paragraph,  and  declaring  the 
demand  admissible  on  this 
ground. 

The  compromis  fixes  the  period 
within  which  the  demand  for 
revision  must  be  made. 


Article  84 

La  sentence  arbitrale  n'est 
obligatoire  que  pour  les  Parties 
en  litige. 

Lorsqu*il  s'agit  de  I'interprfta- 
tion  d'une  convention  ^  laquelle 
ont  particip^  d'autres  Puissances 
que  les  Parties  en  litige,  celles-ci 
avertissent  en  temps  utile  toutes 
les  Puissances  signataires.  Cha- 
cune  de  ces  Puissances  a  le  droit 
d'intervenir  au  procfes.  Si  une 
ou  plusieurs  d'entre  EUes  ont 
profit^  de  cette  faculty,  Tinter- 
pr^tation  contenue  dans  la  sen- 
tence est  ^galement  obligatoire 
k  leur  6gard. 


Article  84 

The  award  is  not  binding 
except  on  the  parties  in  dispute. 

When  it  concerns  the  inter- 
pretation of  a  convention  to 
which  powers  other  than  those 
in  dispute  are  parties,  they  shall 
inform  all  the  signatory  powers 
in  good  time.  Each  of  these 
powers  is  entitled  to  intervene 
in  the  case.  If  one  or  more 
avail  themselves  of  this  right, 
the  interp)retation  contained  in 
the  award  is  equally  binding 
on  them. 
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Article  85 

Chaque  Partie  supporte  ses 
propres  frais  et  une  part  ^gale 
des  frais  du  Tribunal. 


Article  85 

Each  party  pays  its  own  ex- 
penses and  an  equal  share  of  the 
expenses  of  the  tribunal. 


Chafitre  IV.  —  De   la  procfdure  som- 
maire  d'arbitrage 

Article  86 

En  vue  de  faciliter  le  fonc- 
tionnement  de  la  justice  arbitrale, 
lorsqu'il  s'agit  de  litiges  de  nature 
^  comporter  une  procedure  som- 
maire,  les  Puissances  contrac- 
tantes  arrfitent  les  rfegles  ci-aprfes 
qui  seront  suivies  en  I'absence 
de  stipulations  diff^rentes,  et  sous 
reserve,  le  cas  6ch&nt,  de  Tap- 
plication  des  dispositions  du 
chapitre  III  qui  ne  seraient  pas 
contraires. 

Article  87 

Chacune  des  Parties  en  litige 
nomme  un  arbitre.  Les  deux  ar- 
bitres  ainsi  d^sign^s  choisissent 
un  surarbitre.  S'ils  ne  tombent 
pas  d'accord  h,  ce  sujet,  chacun 
pr(Ssente  deux  candidats  pris  sur 
la  liste  g^n^rale  des  Membres  de 
la  CouT  permanente,  en  dehors 
des  Membres  indiqufo  par  cha- 
cune des  Parties  EUes-mfimes  et 
n'6tant  les  nationaux  d'aucune 
d'EUes;  le  sort  dftermine  lequel 
des  candidats  ainsi  pr^sent^s  sera 
le  surarbitre. 

Le  surarbitre  pr&ide  le  Tri- 
bunal, qui  rend  ses  decisions  It 
la  majority  des  voix. 


Chapter  IV.  —  Arbitration  by  Summary 

Procedure 

Article  86 

With  a  view  to  facilitating  the 
working  of  the  system  of  arbi- 
tration in  disputes  admitting 
of  a  summary  procedure,  the 
contracting  powers  adopt  the 
following  rules,  which  shall  be 
observed  in  the  absence  of  other 
arrangements  and  subject  to  the 
reservation  that  the  provisions 
of  Chapter  III  apply  so  far  as 
may  be. 


Article  87 

Each  of  the  parties  in  dispute 
appoints  an  arbitrator.  The  two 
arbitrators  thus  selected  choose 
an  umpire.  If  they  do  not  agree 
on  this  point,  each  of  them  pro- 
poses two  candidates  taken  from 
the  general  list  of  the  members 
of  the  Permanent  Court  exclu- 
sive of  the  members  appointed 
by  either  of  the  parties  and  not 
being  nationals  of  either  of 
them;  which  of  the  candidates 
thus  proposed  shall  be  the  um- 
pire is  determined  by  lot. 

The  umpire  presides  over  the 
tribunal,  which  gives  its.decisions 
by  a  majority  of  votes. 
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Article  88 

A  d^faut  d'accord  pr^alable,  le 
Tribunal  fixe,  dfes  qu'il  est  consti- 
tu6f  le  d^lai  dans  lequel  les  deux 
Parties  devront  lui  soumettre 
leurs  m^moires  respectifs. 

Article  89 

Chaque  Partie  est  repr^sentfe 
devant  le  Tribunal  par  un  agent 
qui  sert  d'interm^iaire  entre  le 
Tribunal  et  le  Gouvernement 
qui  I'a  d6sign6. 

Article  90 

La  proc&iure  a  lieu  excluave- 
ment  par  6cnt.  Toutefois, 
chaque  Partie  a  le  droit  de  de- 
mander  la  comparution  de  16- 
moins  et  d'experts.  Le  Tri- 
bunal a,  de  son  c6t^,  la  faculty 
de  demander  des  explications 
orales  aux  agents  des  deux 
Parties,  ainsi  qu'aux  experts  et 
aux  t^moins  dont  il  juge  la  com- 
parution utile. 


Article  88 

In  the  absence  of  any  previous 
agreement  the  tribunal,  as  soon 
as  it  is  formed,  settles  the  time 
within  which  the  two  parties  must 
submit  their  respective  cases  to  it. 

Article  89 

Each  party  is  represented  be- 
fore the  tribunal  by  an  agent,  who 
serves  as  intermediary  between 
the  tribunal  and  the  government 
who  appointed  him. 

Article  90 

The  proceedings  are  conducted 

exclusively  in  writing.  Each 
party,  however,  is  entitled  to 
ask  that  witnesses  and  experts 
should  be  called.  The  tribunal 
has,  for  its  part,  the  right  to 
demand  oral  explanations  from 
the  agents  of  the  two  parties, 
as  well  as  from  the  experts  and 
witnesses  whose  appearance  in 
court  it  may  consider  useful. 


TiTRE  V.  —  Dispositions  Finales 

Article  91 

La  pr^sente  Convention  d6- 
ment  ratifi^e  remplacera,  dans 
les  rapports  entre  les  Puissances 
contractantes,  la  Convention  pour 
le  r^lement  pacifique  des  con- 
flits  intemationaux  du  29  juillet 
1899. 

Article  92 

La  pr^sente  Convention  sera 
ratifi^  aussit6t  que  possible. 


Part  V.  —  Final  Provisions 
Article  91 

The  present  convention,  duly 
ratified,  shall  replace,  as  be- 
tween the  contracting  powers,  the 
convention  for  the  pacific  settle- 
ment of  international  disputes  of 
the  29th  July,  1899. 

Article  ga 

The  present  convention  shall 
be  ratified  as  soon  as  possible. 


Sio 


APPENDIX  n 


Les  ratifications  seront  d^- 
posdes  k  La  Haye. 

Le  premier  d^pdt  de  ratifica- 
tions sera  constats  par  un  procfes- 
verbal  sign^  par  les  repr^sentants 
des  Puissances  qxii  y  prennent 
part  et  par  le  Ministre  des 
Affaires  Strangles  des  Pays- 
Bas. 

Les  d^pdts  ult^rieurs  de  rati- 
fications se  feront  au  moven  d'une 
notification  ^crite,  adressde  au 
Gouvemement  des  Pays-Bas  et 
accompagnde  de  I'instrument  de 
ratification. 

Copie  certifife  conforme  du 
procfes-verbal  relatif  au  premier 
d^p6t  de  ratifications,  des  noti- 
fications mentionn^es  ^  I'alinda 
pr^c^dent,  ainsi  que  des  instru- 
ments de  ratification,  sera  im- 
m^iatement  remise,  par  les  soins 
du  Gouvernement  des  Pays-Bas 
et  par  la  voie  diplomatique,  aux 
Puissances  convifes  h,  la  Deux- 
ifeme  Conference  de  la  Paix, 
ainsi  qu'aux  autres  Puissances 
qui  auront  adh^r^  k  la  Conven- 
tion. Dans  les  cas  vis^s  par 
Talinda  pr€c&lent,  ledit  Gou- 
vernement Leur  fera  connattre 
en  m6me  temps  la  date  h,  laquelle 
il  a  re^u  la  notification. 


The  ratifications  shall  be  de- 
posited at  The  Hague. 

The  first  deposit  of  ratifications 
shall  be  recorded  in  a  prods- 
verbal  signed  by  the  representa- 
tives of  the  powers  which  take 
part  therein  and  by  the  Nether- 
land  Minister  for  Foreign  Affairs. 

The  subsequent  deposits  of 
ratifications  shall  be  made  by 
means  of  a  written  notification, 
addressed  to  the  Netherland 
Government  and  accompanied 
by  the  instrument  of  ratifica- 
tion. 

A  duly  certified  copy  of  the 
prods-verbal  relative  to  the  first 
deposit  of  ratifications,  of  the 
notifications  mentioned  in  the 
precedmg  paragraph,  and  of 
the  instruments  of  ratifica- 
tion, shall  be  immediately  sent 
by  the  Netherland  Government, 
through  the  diplomatic  channel, 
to  the  powers  invited  to'  the 
Second  Peace  Conference,  as 
well  as  to  those  powers  which 
have  adhered  to  the  convention. 
In  the  cases  contemplated  in  the 
preceding  paragraph,  the  said 
Government  shall  at  the  same 
time  inform  the  powers  of  the 
date  on  which  it  received  the 
notification. 


Article  93  Article  93 

Les  Puissances  non  signataires         Nonsignatory    powers    which 
qui  ont  6t6  convi&s  k  la  Deux-     haye  been  invited  to  the  Second 
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ifeme  Conference  de  la  Paix  pour- 
ront  adherer  k  la  pr^sente  Con- 
vention. 

La  Puissance  qui  ddsire  ad- 
herer notifie  par  €crit  son  in- 
tention au  Gouvemement  des 
Pays-Bas  en  lui  transmettant 
Facte  d'adh&ion  qui  sera  d^ 
pos6  dans  ies  archives  dudit 
Gouvemement. 

Ce  Gouvemement  transmettra 
inmi^iatement  k  toutes  Ies  autres 
Puissances  convives  k  la  Deux- 
ifeme  Conference  de  la  Paix  copie 
certifife  conforme  de  la  notifica- 
tion ainsi  que  de  Tacte  d'ad- 
h^sion,  en  indiquant  la  date  It 
laquelle  il  a  re^u  la  notification. 

Article  94 

Les  conditions  auxquelles  Ies 
Puissances  qui  n'ont  pas  6t6  con- 
vives k  la  Deuxifeme  Conference 
de  la  Paix,  pourront  adherer  k 
la  presente  Convention,  forme- 
ront  Tobjet  d'une  entente  ulte- 
rieure  entre  les  Puissances  con- 
tractantes. 

Akticle  95 

La  presente  Convention  pro- 
duira  effet,  pour  les  Puissances 
qui  auront  participe  au  premier 
depdt  de  ratifications,  soixante 
jours  aprfes  la  date  du  procfes- 
verbal  de  ce  dep6t  et,  pour  les 
Puissances  qui  ratifieront  ulte- 
rieurement  ou  qui  adh^reront, 
soixante  jours  apr^  que  la  noti- 


Peace  Conference  may  adhere  to 
the  present  convention. 

The  power  which  desires  to 
adhere  notifies  its  intention  in 
writing  to  the  Netherland  Gov- 
ernment, forwarding  to  it  the 
act  of  adhesion,  which  shall  be 
deposited  in  the  archives  of  the 
said  Government. 

This  Government  shall  imme- 
diately forward  to  all  the  other 
powers  invited  to  the  Second 
Peace  Conference  a  duly  certified 
copy  of  the  notification  as  well  as 
of  the  act  of  adhesion,  mention- 
ing the  date  on  which  it  received 
the  notification. 

Article  94 

The  conditions  on  which  the 
powers  which  have  not  been 
invited  to  the  Second  Peace 
Conference  may  adhere  to  the 
present  convention  shall  form 
the  subject  of  a  subsequent  agree- 
ment between  the  contracting 
powers. 

Article  95 

The  present  convention  shall 
take  effect,  in  the  case  of  the 
powers  which  were  not  a  party 
to  the  first  deposit  of  ratifica- 
tions, sixty  days  after  the  date 
of  the  prods-verbal  of  this  de- 
posit, and,  in  the  case  of  the 
powers  which  ratify  subse- 
quently or  which  adhere,  sixty 
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fication  de  leur  ratification  ou  de 
leur  adhesion  aura  6t6  re(ue  par 
le  Gouvernement  des  Pays-Bas. 

Article  96 

S'il  arrivait  qu'une  des  Puis- 
sances contractantes  vouldt  d^- 
noncer  la  pr^sente  Convention, 
la  d^nonciation  sera  notifi^e  par 
&rit  au  Gouvernement  des  Pays- 
Bas  qui  communiquera  imm^- 
diatement  copie  certififeconforme 
de  la  notification  k  toutes  les 
autres  Puissances  en  leur  faisant 
savoir  la  date  k  laquelle  il  I'a 
refue. 

La  d^nonciation  ne  produira 
ses  eflfets  qu'k  I'^gard  de  la  Puis- 
sance qui  I'aura  notifide  et  un  an 
apr^s  que  la  notification  en  sera 
parvenue  au  Gouvernement  des 
Pays-Bas. 

Article  97 

Un  registre  tenu  par  le  Minis- 
t&re  des  Affaires  £trang^res  des 
Pays-Bas  indiquera  la  date  du 
d^p6t  de  ratifications  effectu^ 
en  vertu  de  Particle  92  alin^as 
3  et  4,  ainsi  que  la  date  k  laquelle 
auront  6t6  rejues  les  notifications 
d'adh&ion  (article  93  alinfe  2) 
ou  de  d^nonciation  (article  96 
alin^  i). 

Chaque  Puissance  contrac- 
tante  est  admise  k  prendre  con- 
naissance  de  ce  registre  et  k  en 
demander  des  extraits  certifife 
conformes. 


days  after  the  notification  of  their 
ratification  or  of  their  adhesion 
has  been  received  by  the  Neth- 
erland  Government. 

Article  96 

In  the  event  of  one  of  the  con- 
tracting parties  wishing  to  de- 
nounce the  present  convention, 
the  denunciation  shall  be  notified 
in  writing  to  the  Netherland 
Government,  which  shall  imme- 
diately communicate  a  duly  cer- 
tified copy  of  the  notification  to 
all  the  other  powers  informing 
them  of  the  date  on  which  it 
was  received. 

The  denunciation  shall  only 
have  effect  in  regard  to  the  noti- 
fying power,  and  one  year  after 
the  notification  has  reached  the 
Netherland  Government. 

Article  97 

A  register  kept  by  the  Nether- 
land Minister  for  Foreign  Affairs 
shall  give  the  date  of  the  deposit 
of  ratifications  effected  in  virtue 
of  article  92,  paragraphs  3  and 
4,  as  well  as  the  date  on  which 
the  notifications  of  adhesion  (ar- 
ticle 93,  paragraph  2)  or  of 
denunciation  (article  96,  para- 
graph i)  have  been  received. 

Each  contracting  power  is 
entitled  to  have  access  to  this 
register  and  to  be  supplied  with 
duly  certified  extracts  from  it. 
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En  foi  de  quoi,  les  Pl^nipoten- 
tiaires  ont  revfttu  la  pr^sente  Con- 
vention de  leurs  signatures. 

Fait  k  La  Haye,  le  dix-huit 
octobre  mil  neuf  cent  sept,  en  un 
seul  exemplaire  qui  restera  d^- 
pos^  dans  les  archives  du  Gou- 
vemement  des  Pays-Bas  et  dont 
des  copies  certifies  conformes, 
seront  remises  par  la  voie  di- 
plomatique aux  Puissances  con- 
tractantes.^ 


.In  faith  whereof  the  plenipo- 
tentiaries have  appended  their  sig- 
natures to  the  present  convention. 

Done  at  The  Hague,  the  i8th 
October,  1907,  in  a  single  copy, 
which  shall  remain  deposited  in 
the  archives  of  the  Netherland 
Government,  and  duly  certified 
copies  of  which  shall  be  sent, 
through  the  diplomatic  channel, 
to  the  contracting  powers.* 


1  Resolution  of  Ratitication  by  the  Senate  of  the  Untied  States  of  the  Conven- 
tion FOR  the  Pacific  Settlement  of  International  Disputes,  Signed  at  ihs 
Hague,  1907. 

April  a,  1908. 
"  Resolved  (hvthtkirds  of  the  SetMiors  present  concurring  therein).  That  the  Senate  advise  and 
consent  to  the  ratification  of  a  convention  signed  by  the  delegates  of  the  United  States  to  the 
Second  International  Peace  Conference,  held  at  The  Hague  from  June  sixteenth  to  October 
eighteenth,  nineteen  hundred  and  seven,  for  the  padfic  settlement  of  international  disputes, 
subject  to  the  declaration  made  by  the  delegates  of  the  United  States  before  signing  said  con- 
vention, namely : 

" '  Nothing  contained  in  this  convention  shall  be  so  construed  as  to  require  the  United 
States  of  America  to  depart  from  its  traditional  policy  of  not  intruding  upon,  interfering 
with,  or  entangling  itself  in  the  political  questions  or  policy  or  internal  administration  of  any 
foreign  state ;  nor  shall  ansrthing  contained  in  the  said  convention  be  construed  to  imply  a 
relinquishment  by  the  United  States  of  its  traditional  attitude  toward  purely  American  ques- 
tions.' 

"  Rtsohed  further,  as  a  part  of  this  act  of  ratification,  that  the  United  States  approves  this 
convention  with  the  understanding  that  recourse  to  the  permanent  court  for  the  settlement  of 
differences  can  be  had  only  by  agreement  thereto  through  general  or  spedal  treaties  of  arbitra- 
tion heretofore  or  hereafter  concluded  between  the  parties  in  dispute;  and  the  United  States 
now  exercises  the  option  contained  in  Article  53  of  said  convention,  to  ezdude  the  formulation 
of  the  '  compromis '  by  the  permanent  court,  and  hereby  excludes  from  the  competence  of  the 
permanent  court  the  power  to  frame  the  '  compromis '  required  by  general  or  special  treaties  of 
arbitration  concluded  or  hereafter  to  be  concluded  by  the  United  States,  and  further  expressly 
declares  that  the  '  compromis'  required  by  any  treaty  of  arbitration  to  which  the  United  States 
may  be  a  party  shall  be  settled  only  by  agreement  between  the  contracting  parties,  unless  such 
treaty  shall  expressly  provide  otherwise." 
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